. 


vel 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1883. 


a PASTS. 


-THEODORE T. WHITE, WILLIAM A. GORDON, AND EMMET C. 
‘ PECOR, APPELLANTS, 


vB. os 
GEORGE H. DUNBAR, FRANCIS B. DUNBAR, AND CHARLOTTE 
Z. DUNBAR. 


— —— ũꝗ⅛ f 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE EASTERN DISTRICT OF LOUISIANA. 


| 1 ° 


| , FILED AUGUST 16, 1989. 


; 
' 
+ 


228 n 
np. * * 1 eet wee 


46688 & 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1883. 
No. 924. 


THEODORE T. WHITE, WILLIAM A. GORDON, AND EMMET CC. 
PECOR, APPELLANTS, 


vs. 


GEORGE H. DUNBAR, FRANCIS B. DUNBAR, AND CHARLOTTE 
Z. DUNBAR. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE EASTERN DISTRICT OF LOUISIANA. 


FILED AUGUST 16, 1888. 


' INDEX: * 

. ORIGINAL. PRINT. 

E ccccocccs ccosccnse enesiovens sneutiens cetevecce coces cenccoees teseee esos ee hoe 

Exhibit A—Dunbar’s patent 1 a 10 
Exhibit B—-Dunbar’s relasued patent. . . . „ 26 
Subpoœna to T. T. White. . o . eves 0 soceeeeee 30 
Wee 400... „ Oe 
0 . 
Affidavit of Geo. H. Dundar. abe ebe — Oe 
A. L. Gaudin nee enepes essen bene e ae 
( 0 
„„ — tinh wii 33 
Herman Meader... besen — cusses Oe 
57 
58 
60 
63 
67 
68 
74 
90 


Hearing and continuance of ee tor + Injanetion — — 
Affidavit of A. N. Tourn6. .. e ee eee 606 68000 
. . „. ss esees een 
F. B. Dunbar. . . . . e e e neee b 
Testimony for defendants. . . . . e ee r 


of T. T. Wnite b rr 

Wm. Wallace. eee eee 
Wm. A. Gordon... ＋ꝙ— — — tenets: 
TD . . cognen . OE 
Bis ©. 1 cctccc cesses cocees eee eee compet bees Sa 
— ( ͤ Q ubpsbs cuncntees cxccocens coceecee: enenie UE 


Ino. 


ORIGINAL. PRINT. 
Document P %—Chiinnock’s patent. . . . . soseoseee ve 
Patent A“ —Pecor and Bartlett's W „. — snetpe 
Affidavit of George Brown. — — — 
Transfer B- Asalgnment of Pecor to Wit b 
Hearing and submiesion of application for injunction... A 
Order allowing injunction pendente lite.............0. 23 
Motion for bond, and order fixing same for hearing. . . . 
Appearance for defendants entered. — 
Submission of motion for bond. — — — cosctee 
Extract from er ——— filed... e eee — coses 
Order vacating order allowing preliminary injunction.......... 
Account under order of June 9, 1882... seseee — — 
Extract from order book—Account filed. . 
Extract from order book — Replication filed ..........cccccce seocccces sees 
Monthly statement of defendants for July. 1882 . soseseeee 
Extract from order baok— Monthly statement filed. . . 000000 eee 
Monthly return of defendants for August, 1882. socce.oee 
Extract from order book—Monthly return filed....... . cooees 
Agreement as to taking of testimony. ......... . cecccrce soccccece coerce coveee 
Monthly statement of defendants for September, 1882..........- ee 
Extract from order book — Monthly statement filed 
Monthly statement of defendants for October, 1882......... ....0000 sees. 
Extract from order book—Monthly statement filed. socees 
Monthly statement of defendants for November, 1882 ——— 
Extract from order book — Monthly statement filed...... ......00 
Monthly report of defendants for December, 1882............ . 
Extract from order book—Monthly report filed 0 
Monthly statement of defendants for January. 1888. . . cesses 
Extract from order book— Monthly statement flled. . . eee eee 
Cause set for trial... jain e besdibtamennes 
Order for publication of testimony... —r!5 ainieicaiiia’ sili 
Complainants” list of evidence . seseeee menus 
Testimony of George H. Dunbar —— 
Jentil Chau vrt. . . eee eee 
Herman Meadber . eee eee sees wee 
G. H. Dunbar (recalled)...... ...... ..ce00 sss — 
Defendants’ list of evidence sescesees socees — 
Testimony of Charles Ballejo enccecees — — 
„ö 
Affidavit of T. T. White... . cosccoces 


2218815333 
SSSELRESSSSRSISARBAAASSSSSSSSSSAASSSSRLSSAAASSSASTS 


tw 
dn 
24 


Monthly report of defendants for February, 1883......... ä — tay a 
Extract from order book—Monthly report med 3 


Opinion...:.. Rae eeccccece „„. —— 2 eee %%% 


SEs 


Inpex. 


„„ 
Master's report and account 20.004 . . ee eee e eee e 
Extract from order book—Master’s report ſſled . sescee soccsees: 
Consent to submission of master’s report. 00.0 coccccecese coseceeee coceee 
e cancenase cvcccs esccccces dijuecs seesentins ences 
Motion for appeal. and order allowing game. . . . . seceee 
Motion to suspend injunction pending appeal . aoe 
Order denying motion to suspend injunetion . ssces os 
ct 


Citation . eee SOSOOH eee eee eee eee eee OHHSHS eee eee OCOOOSSOOH CESSES eee ee 


Proof of service ......... eee, Geese eee ee a 9 ap SOCCCCOOS COCCCCOCO 


SISERERE RES EE 


—— —— 


WHITE ET AL. v. DUNBAR ET AL. 1 


A Usrrep States or AMERICA. 


Circuit Court of the United States in and for the 5th jadicial circuit 
and eastern district of Louisiana. 


Georczs H. Dunpar et als. 


ts. 
T. T. Waits et al. 


Messrs. Albert H. Leonard and J. W. Gurley, solicitors for Geo. 
H. Dunbar et als., complainants, llees. 
Mcesrs. Joseph P. Hornor and F. W. Baker, solicitors for T. T. 


White et al., respondents, appellants. 


No. 9858. 


Appeal. 
Returnable to the Supreme Court of the United States on the sec- 
ond Monday of October, A. D. 1883. 


1 Ustrep States or AMERICA. 


Circuit Court of the United States for the fifth judicial circait and 
eastern district of Louisiana. 


Georecs H. Dunsar et als. 


vs. 
T. T. Warrs et al. 
Bill of Complaint and Order thereon=-Filed Murch 15th, 1882. 


To the honorable the Judges of the Circuit Court of the United 
States for the eastern district of Louisiana, in the fifth circuit: 
H. Dunbar, Francis P. Dunbar, and Charlotte Z. Danbar, 
residents of the city of New Urleans, Louisiana, bring this their bill 
inst Theodore T. White, William A. Gordon, and Emmett C. 
cor, of the city of New Orleans, State of Louisiana. 

And thereupon your orators complain and say: 

That heretotore, and on or about the 14th day of January, A. D. 

1876, George W. Dunbar. George H. Dunbar, and Francis B. 
2 Duubar were the true, original, and first inventors or discoverers 

of a certain new and useful invention, to wit, a new and useful 
improvement in preserving shrimps in metals cans, not known or 
used by others before their invention or discovery thereof, and not 
at the time of the application of letters patent therefor in public use 
or sale with their consent. 

That on or about the Ist day of February, A. D. 1876, and prior 
to the death of said George W. Dunbar, the said W. Dunbar 
and your orators, George H. Dunbar and Francis B. Dunbar, made 
application, in writing, to the Commissioner of Patents of the United 
States for the granting of letters patent of said invention, and paid 
into the Treasury of the United States the fees required by law, and 
then and there also duly complied in-all other respects with all the 
necessary conditions aud requirements of the statutes of the United 
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States in such case made and provided, prior to the granting of the 
letters patent hereinafter meutioned. 

3 That on due proceedings had in the court having juriediction 
of the estate of George W. Dunbar, deceased, and of the 

administration thereof, James T. Emerson was duly appointed ad- 

ministrator of the estate of suid George W. Dunbar, and duly quali- 

fied as such administrator. 

That on the twentieth xe day of June, A. D. 1876, and during 
the life of said George W. Dunbar, letters patent of the United 
States, bearing date on that day, were issued to thé said George W. 
Dunbar and to your orators, George H Dunbar and Francis B. 
Dunbar, according to law, whereby was granted to them, their suc- 
cessors or assigns, for the term of seventeen years from the 20th 
June, A. D. 1876, the full and exclusive right and liberty of making, 
constructing, using, and vending to cthers to be used, the invention 
or discovery aforesaid, a description whereof: was given in the words 

of said George W. Dunbar and your orators, George H. and 
4 Francis B. Dunbur, in the echedale annexed to and made part 
of suid letters patent; said invention or discovery being “a 
new and useful improvement in preserving shrimps in metal cans.” 

That said letters patent were issued in the name of the United 
States of America, and were signed by the Acting Secretary of the 
Interior, and were countersigned und sealed with the seal of the 
Patent Office by the Commissioner of Putents, and were numbered 
178,916, and were issued and delivered to the said George W. Dun- 


bar and your said orators, George H. and Francis B. Dunbar. 


That thereupon, after the issuing of the said letters patent, the 
snid George W. Dunbar and your said orators, George H. and 
Francis B. Dunbar, put the said invention into use, and same is now, 
and for years has been, in the exclusive use and possession of your 
orators. 7 

And your orators pray that said letters patent, and the schedule 

thereto annexed as aforesaid, may be deemed and taken as u 
5 part of their bill; and to the originuls of said letters patent 

and schedule, or a duly authenticated copy thereof now in 
— possession and ready to be produced, they crave leave 
to refer. 

And your orators further show to your honors that on or about 


the sixth day of December, A. D. 1881, said George W. Dunbar 


being then deceased, his administrator, the said James T. Emerson, 
and your orators, 3 H. Dunbar and Francis B. Dunbar, finding 
that said letters patent No. 178,916 were inoperative by reason of u 
defective or insufficient specification, aud the suid error having arisen 
by inadvertency, accident or inistake, and without any fraudulent or 
deceptive intention on the part of the said George W. Dunbar, or 
on part of your said orators, George H. and Francis B. Dunbar, 
the said Emerson, administrator, and your orators, George H. and 
Francis B. Dunbar, surrendered said letters patent to the Commis- 

sioner of Patents, according to the statutes of the United 
6 States in such cuse made and provided; aud having amended 
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the ification of claim in accordance with the decision of 
suid Commissioner in the premises, and having paid the fees pre- 
scribed by and in all other things having complied with the statutes 
of the United States in such case made and provided, new letters 
patent (a reissue) of the United States for the same invention were, 
on the 6th day of December, A. D. 1881, issued anid delivered to the 
said Emerson, adm’r, and to George H. Dunbar and Francis B. 
Dunbar, whereby r to them and their successors or ussigns 
for the then unexpired term of seventeen years from the 20th June, 
1876, the full aud exclusive right and liberty of making, constructing, 
using, and vending said invention or discovery of “a new and use- 
fal improvement iu preserving shrimps in metal cans; a déscrip- 
tion whereof was given in the words of said Emerson, adm’r, and 

of said George H. Dunbar and suid Francis B. Dunbar in 
7 the schedule annexed to said reissued letters patent. That 

said new . — were issued in the nume of the United 
States, and were signed by the Acting Secretary of the Interior, and 
were countersigned and sealed with the seal of the Patent Office by 
the Acting Commissioner of Patents, were numbered 9957, and were 
issued and delivered to the said Emerson, administrator, and to 
George H. Dunbar and Francis B. Dunbar, who thereupon put the 
said invention into use through your orators, and same has since 
been and now is in their exclusive use and possession. 

And your orators pray thut the said reissued letters patent and the 
schedule thereto annexed may be deemed and tuken as a part of 
their bill; and to the originals of said reissued letters patent and 
schedule, or a duly authenticated copy thereof now in their posses- 

sion ready to be produced, they erave leave to refer. 
8 And your orators say that the said George W. Dunbar died 
on the 5th day of June, A. D. 1878, leaving as his heirs and 
representatives his surviving widow in community, your oratrix 
Charlotte Z. Dunbar, und his children, your orators George H. Dun- 
bar and Francis B. Dunbar, and their sister Emilie M. Dunbar. 

Tuat subsequent to the issuance of said reissued letters patent the 
said James T. Emerson, administrator of the estute of George W. 
Dunbar, deceased, transferred and assigned all the interest of the 
said estute in said letters patent to your orators and to said Emeline 
Dunbar; that said Emilie M. Dunbar transferred and assigned all 
her interest therein to your orators George H. Dunbur and Francis 
B. Dunbar, and that all the interest of the said George W. Dunbar 
in said invention or discovery is now owned and possessed exclu- 
sively by your orators. 

And your orators say that during the life of suid George W. Dun- 

har, he, the said George W. Dunbar, and your orators, George 
9 H. Dunbar and Francia B. Dunbar, and since the death of 

said George W. Dunbar the administrator of his estate and 
the heirs thereof, until snid assignments hereinbefore set forth, and 
since then your orators have been, and your orators now are, enti- 
tled to all the rights, interests, and privileges in and to the suid in- 
vention or discovery in the suid letters patent particularly set forth, 
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and ever since the date thereof have been entitled to the exclusive 
use of the said invention and improvement within the limits aforesaid. 

And your orators further show unto your honors that the suid 
invention or discovery, so patented as aforesaid, is of very great util- 
ity, and that the same has been extensively introduced into public 
use; that the public have generally acquiesced in the exclusive right 
of your orators to same; thut your orators huve made extensive sales 
of shrimp preserved in metal cans by means of their new and useful 

improvement patented as aforesaid, and have derived there- 
10 from large gains and profits. 

And your orators further show unto your honors, upon in- 
formation and belief, that the said defendants, well knowing the prem- 
ises and the rights and privileges secured unto your orators, and in 
order to deprive your orators of the profits, benefits, and advant 
which might and otherwise would bave accrued to them at New Or- 
leans and within the said eastern district of Louisiana, and without 
the. license or permission of your orators, have, since the Ist day of 
March, A. D. 1882, unlawfully used the improvement in preserving 
shrimps in metal cans, so as aforesaid exclusively granted, as herein- 
before set forth by said letters patent, and have since said Ist of 
March, A. D. 1882, preserved shrimps in metal cans by the means 
and processes constituting the new and useful improvement set forth 

in suid letters putent and schedule or specitications thereto an- 
11 nexed, and have sold same, to the damage of your orators 
and in violation of their rights. 

That said defendants are, and have been since said Ist March, 
A. D. 1882, preserving shrimps in metal cans by providing the cans 
by them used with a lining to prevent direct contact of the shrim 
with the metal, and by placing the shrimps in the lined cans while 
they are in adry or moist condition and devoid of free liquor or 
gravy; sealing the cans without adding any liquid to their contents 
und cooking the contents of the cans after sealing, which means and 
process are those invented or discovered by said George W. Dunbar, 
deceased, and by your orators, George H. Dunbar and Francis B. 
Dunbar, and constitute the new and useful improvement in preserv- 
ing shrimps, for which letters patent were issued and reissued, us 
hereinbefore set forth. 

And your orators aver that the defendants, though requested to 

desist from such unlawful use, and to account for and pay 
12 over to your orators such gains and profits as they have actu- 

ally made, refuse so to do; by means whereof your orators 
are, and have been, greatly injured, and are deprived and prevented 
from receiving the gains and profite to which they are lawfully en- 
titled from the exclusive rights and privileges granted and secured 
to them as aforesaid, and which they would have derived and ac- 
quired, and would now derive and acquire, but for the wrongful acts 
of the said defendants. ee 

Aud your orators pray that the said defendants be compelled, by 
a decree of this honorable court, to account for and pay over unto 
your orators all such gains and profits as have accrued, or arisen to, 
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or been earned, or received by the said defendants, and all such 
gains and profits as your orators would have received but for the 
said wrongful acts and doings of the said defendants ; and all 
18 such damages as * orators have sustuived thereby. And 
that this honorable court will assess the same, or cause them 
to be assessed under its direction, and will increase same in ite dis- 
cretion as provided by law. 

And that defendants, their associates, attorneys, solicitors, clerks, 
servants, agents, and workmen, may be perpetually enjoined and re- 
strained by the decree of this court from directly or indirectly mak- 
ing or causing to be made, using or causing to be used, in any man- 
ner, the said invention granted by said letters patent as issued afore- 
said; and from infringing upon or violating the suid letters patent 
by the use or sale of shrimps preserved in metal cans by means of 
suid improvement eo as afuresaid patented ; and that said defendants 
may be decreed to pay the costs, churges, and disbursements of this 
suit, and that your orators muy have such other relief as the equity 

of the cuse may require and to your honors may seem meet. 
14 To the end, therefore, that said defeudunts may, if they 

can, show why your orators should not have the relief hereby 
prayed, and may full, true, direct, and perfect answer make, 
according to the best of their, or their clerks’, agents’, or work- 
men’s knowledge, remembrance, information, and belief to the 
severul matters hereinbefore averred and set forth us fully and par- 
ticulurly as if the same were here repeated paragraph by paragraph, 
and they were thereto severally and specifically interrogated : 

May it pleuse your honors to grant to your orators writs of sub- 
pena ad respondendum issued out of and under the seal of this hon- 
orable court, directed to the said defendants, Theodore T. White, 
William A. Gordon, and Emmet C. Picor, commanding them, and 
each of them, to be and appear and make answer unto this bill of com- 

— and to perform and abide by such order and decree 
erein as to this court may seem required by the principle of 
equity and good conscience. 
Muy it also pleuse your honors to grant to your orators a pro- 
visional or preli 


15 


iminary injunction issuing out of and under the seal 
of this honorable court, enjoining and restraining the defendants, 
their attorneys, solicitors, associates, clerks, servants, workmen, and 
agents, to the same purport, tenor, and effect hereinbefure prayed for 
in regard to said perpetual injunction. 
And your orators will ever pray, &c. 

(Signed) GEO. H. DUNBAR. 

1 F. B. DUNBAR. 

13 CHARLOTTE Z. DUNBAR. 

(Signed) A. H. LEONARD, 

: Complainants’ Solicitor. 

Untrep States or AMERICA, 
Eastern District of Louisiana. 


On this 15th day of March, A. D. 1882, before me came George 
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H. Dunbar, Francis B. Dunbar, and Charlotte Z. Dunbar, who, being 
by me duly sworn, did de and say they are the complain- 
16 = ants in the foregoing bill of complaint named; thut they 
have read said bill subscribed by them and know the con- 
tents thereof, and that same is true of their own knowledge, except 
as to matters which are therein stated to be on information and be- 
lief, and as to those matters they believe it to be true. | 


(Signed) GEO. H. DUNBAR. 
F. B. DUNBAR. 
CHARLOTTE Z. DUNBAR. 


Sworn to and subscribed before me on this day, 15th of March, A. 


D. 1882. 
(Signed) F. V. COUPLAND, 
L. S. Commissioner. 


Let the defendants show cause on the 25th day of March, A. D. 
1882, at 11 o’clock a. m., why the injunction should not be granted 
pendente lite as prayed for in the within bill. 

March 15th, A. D. 1882. 

(Signed) EDWARD C. BILLINGS, Judge. 


17 Letters Patent (“ Exhibit A”) referred to in and made part of 
the foregoing bill.—Filed March 15th, 1882. 


12175. 


DEPARTMENT OF THE INTERIOR, 
Unitep States Patent Orion. 


To all persous to whom these presents shall come, greeting: 


This is to certify that the annexed is a true copy from the rec- 
ords of this office of the letters patent granted George W., George 
H., and Francis B. Dunbar, June 20th, 1876, No. 178916, for im- 
provement in methods of preserving shrimps and other shell-tish. 

In testimony whereof, I,, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
thirty-first day of March, in the year of our Lord one thousand eight 

hundred and eighty-one, and of the Independence of the 
18 United States of America the one hundred and fifth. 


(Signed) E. M. MARBLE, 
Commissioner. 


No. 178,916.} 
Tue Urra States oF AMERICA. 


To all whom these presents shall come: 

Whereus George W. Dunbar, George H. Dunbar, and Francis B. 
Dunbar, of New Orleans, Louisiana, have presented to the Commie- 
sioner of Patents a petition praying for the graut of letters patent for 
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an alleged new and useſul improvement in methods of preserving 
shrimps and other shell-fish, a description of which invention is con- 
tained in the specification of which a copy is hereto annexed and 
made a part hereof, and have complied with the various require- 
ments of law in such cases made and provided; and 

Whereas, upon due examination made, the said claimants are ad- 

judged to be justly entitled to a patent under the law: 
19 Now, therefore, these letters patent are to grant unto the 
said George W., George H., and Francis B. Dunbar, their 
heirs or assigns, for the term of seventeen years from the twentieth 
day of June, one thousand eight hundred and seventy-six, the exclu- 
sive right to make, use, and vend the said invention throughout the 
United States and the territories thereof. 

In testimony whereof, I have hereunto set my hand and caused 
the seal of the Patent Office to be affixed, at the city of Washington, 
this twentieth day of June, in the year of our Lord one thousand 
eight hundred and seventy-six, und of the Independence of the 

nited States of America the one hundredth. 

[sEAL.] CHAS. T. GORHAM, 

Acting Secretary of the Interior. 
Countersigned— | 
R. H. Dusit, 
Commissioner of Patenis. 


G. W., G. H., and F. B. Dunbar.—Method of 


of preserving shrimps 
20 and othr shell-fish.— No.-178,916.— Putented June 20, 1876. 
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Inventors: 
H. N. Ixxxins. G. W. DUNBAR. 
J. C. Huspet. GEO. H. DUNBAR. 
F. B. DUNBAR. 
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Unirep States Patent OFFIce. 


George W. Dunbar, George H. Dunbar, and Francis B. Dunbar, of 
New Orleans, Louisiana. 


Improvement in methods of preserving shrimps and other shell-fish. 


Specification forming part of letters patent No. 178,916, dated June 
20th, 1876; application filed February 1, 1876. 


To all whom it may concern: 


Be it known that we, George W. Dunbar, H. Dunbar, and 

Francis B. Dunbar, residents of the city of New Orleans and 

21 State of Louisiana, have invented a certain new and useful 

improvement in linings for cans; and we do hereby declare 

the following to be a full, clear, and correct description of the same, 

reference being had to the annexed drawing, making u part of this 
specification. 

The object of our present invention is to provide an improved 
method of preserving shrimps or prawns, and, indeed, all kinds of 
shell-fish, preventing their discoloration, and insuring the retention 
of their original freshness and flavor. 

Primarily, our improvement consists in so placing a suitable textile 
fabric between the fish or other article of food to be preserved as to 
cause it to intervene as to prevent, under all circumstances, any 
direct contact between the metallic surface of the can and its con- 
tents; and it is the employment of such textile fubric, in connection 
with the process hereinafter described, of treating the fish or other 
, article, both before and after the sume is placed in the can 
22 aud sealed, which constitutes the nature or subject-matter of 

our present invention. 

In the accompanying drawing is illustrated, at figure 1, a metallic 
cun, such as is — used for articles of food which are offered 
to the trade in a canned state. Fig. 2 is a textile lining, which we 
propose usually to make (although there is nothing arbitrary about 
the form, as other forms may be used,) in the form of a cylindrical 
bug or sack, the diameter of which, when filled, is to be such as will 
permit of its fitting snugly within the can. 

A is the metallic can ; a, its lid or cover. B isthe bag or sack, 
constructed of cotton, muslin, or any other suitable textile fabric. 
Material of the cheapest and most inferior quality may be used, us 
the sole object of its use is to prevent the article to be preserved 
from coming in direct contact with the surfuce of the can, and 

which contact with the metal, in the case of the shrimp, causes, 
23 during the process of boiling, and all along t er until 
: the can is opened, a profuse precipitation of a black substance, 
generally believed to be sulphur, and which supposition is based 
upon the fact that the shrimp is said to possess a much larger pro- 
portion of sulphur than other shell-fish. ‘The substance thus precipi- 
tuted not only discolors the fish, (shrimp,) but detracts much from 
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the color, freshness, and richness of its flavor. Now, practical expe- 
rience has fully demonstrated the fact that, by using a textile fubric 
as described, the precipitation of the substance alluded to is pre- 
vented, or at least does not appear either on the fubric or metal; 
hence the value and importance of this feature of our invention. 6, 
Fig. 3, is a circular piece cut out of material similur to that of which 
the bag B is made, and which is inserted within the mouth of the 
latter after 1 same is filled with the fish or other article to be pre- 
served. 
24 Such a can and lining, as herein described, are admirably 
adapted for the purpose attained by our present invention; 
but, as befure stated, there is nothing arbitrary about the peculiar 
form or construction of the textile fabric lining, as other forms and 
arrangements might be substituted therefor without in any manner 
altering the ase of the invention. 

Having now fully described, as it were, the mechanical features of 
the invention, we will briefly stute the process employed in connec- 
tion . aateaa especially when shrimps are the articles to be pre- 
served. | 

The shell having been removed from the shrimp in the usual 
manner, the fish is thrown into salt water of about six degrees, and 
there rentains for an hour, more or less, and from thence to kettles 
filled with water and brought to a boiling heat, after which they are 

laced on drippers, and cooled und thoroughly rinsed with 

25 resh cold water, and from which, so soon as thoroughly 
dripped, in a moist condition, they are placed in the sack B, 

the same having been previously arranged in the can A, and without 
the addition of any salted or otherwise prepared liquid. So soon as 
the sack is filled, the mouth thereof being properly secured, the lid 
or head a is placed in position on the can A and immediately sealed. 

The cans are then subjected to a steam bath, or pfaced in kettles 
coutaining boiling water, and boiled for two hours at the highest tem- 
perature attainable, and which completes the process. 

What we claim as new and desire to secure by letters patent ie— 

The herein-described method of preserving shrimps, &c., prevent- 
ing their discoloration, which consists in placing textile fabric be- 
tween the can and its contents, and then sealing the can and subjecting 
the same to u boiling process, substantially as and for the purpose 


ified. 
— G. W. DUNBAR. 
26 GEO. H. DUNBAR. 
F. B. DUNBAR. 
Witnesses: 
H. N. JEenxtns. 
T. J. Roacn. 
B 


— 


10 | WHITE ET AL. V. DUNBAR ET AL. 


Letters Patent (reissue), “ Exhibit B,“ referred to in and made part of 
the foregoing bill_—Filed March 15th, 1882. 


REISsveE. 
The United States of America.—No. 9957. 


To all to whom these presents shall come: 


Whereas James F. Emerson, (administrator of George W. Dunbar, 
deceased,) of Wakefield, Massachusetts, and George H. Dunbar and 
Francis B. Dunbar, of New Orleans, Louisiana, have presented to the 
Commissioner of Patents a petition praying for the reiesue of letters 
patent for an alleged new and useful improvement in preserving 

shrimps in metal cans, for which letters patent were issucd 
27 to td George W. Dunbar, George I. Dunbar, and Francis 

B. Dunbar, dated June 20th, 1876, which letters patent hav- 
ing been surrendered the same have been cancelled and new letters 
ondered to issue to said James F. Emerson, as administrator, and 
George H. Dunbar and Francis B. Dunbar, on an amended specifi- 
cation, a description of which invention is contained in the specitica- 
tion of which a copy is hereunto annexed and made a — hereof, 
and have Nee ke with the various requirements of law in such 
cases made and provided; and 

Whereas, upon due examination made, the said claimants are 
* to be justly entitled to a patent under the law— 

ow, therefore, these letters patent are to grant unto the said James 

F. Emerson, as administrator, his successor or assigne, George H. 

Dunbar and Francis B. Dunbar, their heirs or assigns, for the term 

of seventeen years from the twentieth day of June, one thousand 

eight hundred and seventy-six, the exclusive right to make, 

28 use andgvend the said invention throughout the United States 
and the territories thereof. 2 


In witness whereof, I have hereunto set my hand and caused the 


seal of the Patent Office to be affixed, at the city of Washington, this 
sixth day of December, in the year of our Lord one thousand eight 
bundred and eighty-one, and of the Independence of the United 
States of America the one hundred and sixth. 
(SEAL.] (Signed) A. BELL, 

: Acting Secretary of the Interior. 
Countersigned : 
(Signed) V. D. Stocxsrinpeg, 
Acting Commissioner of Patents. 
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G. W. Donna, dec’d, and G. H. & F. B. Donnan; J. F. Eu- 
SON, administrator. 


Preserving shrimpe in metal cane.—No. 9957. Reissued Dec. 6, 1881. 
29 


No. 921. 
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Witnesses: 
H. G. Wap tin. 
W. CLIno. f 
JAMES F. EMERSON, 
Administrator of estate of G. W. Dunbar. 
GEORGE H. DUNBAR, 
FRANCIS B. DUNBAR, 
| Surviving Joint Inventors. 


By WRIGHT & BROWN, Attys. 


Unirep States Patent Orrice. 


James F. Emerson, (administrator of George W. Dunbar, de- 
ceused,) of Wakefield, Massachusetta, and George H. Dunbar 
and Francis B. Dunbar, both of New Orleans, Louisiana. 
Preserving shrimpe in metal cans. Specification forming of 

— letters patent No. 9957, dated December 6th, ‘sbi. 


Original No. 178,916, dated June 20, 1876. Application for reissue 


filed April 9, 1881. 
To all whom it may concern: | 
80 Be it known that George W. Dunbar, H. Dunbar 


and Francis B. Dunbar, residents of the city of New Orleans, 
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(5) and State of Louisiana, did, during the lifetime of suid Geo 
. Dunbar, invent a certain new and useful improvement in met 
ods of preserving shrimps in metal cans; and we do hereby declare : 

the following to be a full, [10] clear, and correct description of the | 

sume, reference being had to the annexed drawings, making a part 

of this specification. 

The object of our present invention is to provide an —— 
method of preserving shrimps [15] or prawns, and, indeed, all kinds 
of shell-fish, preventing their discoloration and insuring the retention 
of their original freshness and flavor. 

In canning the shrimps [20] or prawns we have found thut direct 
contact of the shrimpe with the can and the presence of free liquid 
or gravy in the shrimps, after they are placed in the cans, are very 
| [3] objectionable, for the following reasons: 

31 5 First. The direct contact of the shrimps with the 
can causes, daring the process of cooking and t er, a 
precipitation of black or dark matter which discolors the shrimps and 
detracts from their flavor and richness. [30] This precipitation ie 
believed to be caused by the action of sulphur contained in the 
shrimps on the metal of the can. : 

Second. Free liquid or gravy in the shrimpe constitutes a vehicle : 
135 or medium to diffuse the dark precipitate or coloring matter ' 
throughout the entire mass of shrimps in the can, so that all portions 
of the contents of the can are equally affected and discolored. I 
Our invention has for its [40] object to obviate the above-named 
objections; and it consists in first providing the can with a lining to 
prevent direct contact of the shrimps with the metal, and, second, 
| placing the shrimps in the lined can while thev are in a dry or moist 
condition [45} and devoid of free liquid or gravy, sealing the 
| 82 can without udding any liquid to its contents, and cooking 
3 the contents of the can after sealing, all of which we will now 
. proceed to deseribe. 
(50) In the accompanying drawings is illustrated, at Figure 1, a 
metallic can, such as is ordinarily used for articles of food which are 
offered to the trade in a canned state. Fig. 2 is the lining, which 
we propose usually to make in the [55 form of a cylindrical bag or 3 
sack, the diameter of which, when filled, is to be such as will per- 
mit of its fitting snugly within the can. Fig. 3 represents a cir- 
cular mouth-piece for said lining. ; 
160] A is the metallic can; a ite lid or cover. B is the lining, ; 
constructed, preterably, of cotton or muslin. Material of the cheap- ; 

est and most inferior quality may be used, as the sole object of its 7 

use is to prevent [65] the article to be preserved from coming in di- 
rect contact with the surface of the can, which contact with f 
33 the metal in the case of the shrimp causes, as before stated, 5 
during the process of boiling, and all along thereafter until ' 
the can is opened, 170 a profuse precipitation of a black substance, : 
generally believed to be sulphur, and which supposition is bused upon : 
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the fuct that the shrimp is said to possess a much larger proportion 
of sulphur than any other shell-tish. 

[75] 6, Fig. 3, is a circular piece cut out of material similar to 
that of which the bag B is mase, and which is inserted within the 
mouth of the latter after the same is filled with the fish or other arti- 
cle to be preserved. 1 

[80] Such a can and lining as herein described are admirably 
adupted for the purpose attained by our present invention ; but, as 
before stated, there is nothing arbitrary about the liar form and 
construction of the textile [85] fabric lining, as other forms and ar- 
rangements might be substituted therefor without in any manner al- 

tering the principle of the invention. é 

In canning the shrimps we employ the following process: 

The shell having been removed [90] from the shrimp in the 
usual manner, the fish is thrown into. salt water of about six de- 
grees, and there remains for an hour (more or less), and from thence 
to kettles filled with water and brought to a boiling-heat, after (95 
which they are placed on drippers and cooled and t ly ri 
with fresh cold water, from which, so soon as thoroughly dripped 
und in a moist condition, and without the addition of any salted or 
otherwise prepured liquid, they are placed in the sack B, the same 
having been previously arranged in the can A. Sv soon as the sack 
is filled, the mouth [5] thereof being properly secured, the lid or 
head a is placed in position on the can A and immediately sealed. 
The cans are then subjected to a steam bath, or placed in kettles 
containing boiling water, and boiled for two hours at the highest 

temperature (10) attainable, and which completes the 
85 hat we claim as new, and desire to secure by letters pat- 

ent, is— 

As an improvement in the art [15] of preserving shrimps in metal 
cans, the mode of preventing the discoloration of the shrimps, which 
consists in interposing between the metal can and the — au 
enveloping material for the shrimps, which is not itself le of 
discoloring the shrimps, and then sealing the cans and subjecting 
the same und its contents to a boiling process, substantially as de- 


scribed. 
ä 70 JAMES F. * sa map 
Administrator of the estate of George W. Dunbar, deceased. 
620. F. DUNBAR, 


F. B. DUNBAR. 


Witnesses to signature of James F. Emerson 
H. G. WaDLIN. 
C. F. Brown. 


Witnesses to signatures of Geo. H. Dunbar and F. B. Dunbar 
D. L Downs. 
P. A. Ory. 
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Subpena in Chancery to Emmet C. Pecor.—Issued Murch 15th, 1882. 
Unrrep States oF AMERICA. 


The President of the United States to the marshal for the eastern 
district of Louisiana, greeting: 


You are hereby commanded to summon Emmet C. Pecor to ap- 
pear before the honorable the judges of the fifth judicial circuit of 
the United States of America, at a Circuit Court to be holden 
42 ou the first Monday of May, 1882, then and there to answer 
a bill in chancery filed against him and others, wherein 
George H. Dunbar, Francis B. Dunbar, and Charlotte Z. Dunbar 
are complainants, and said Emmet C. Pecor and others are de- 
fendants. 

Herein fail not, and have you then and there this writ, with your 
endorsement thereon how you have executed the same. 

Witness the Honorable Morrison R. Waite, chief justice of the 
Supreme Court of the United States of America, this 15th day of 
March, in the year of our Lord one thousand eight hundred and 
eighty-two, and the 106th year of American Independence. 


[sRat.] (Signed) F. A. WOOLFLEY, Clerk. 


The defendant is hereby notified that he is required to enter his 


appearance in the clerk’s office of the United States Circuit Court on 
or before the first Monday of May, 1882; otherwise the bill 


43 may be tuken pro confesso. 
(Signed) F. A. WOOLFLEY, Clerk. 


Marshals Return. 


Received March 15th, 1882, by the U. S. marshal, and on March 
17th, 1882, I served a true copy of the within subpoœna in chancery 
on the within named E. C. Pecor, by handing the same to him in 
person in the city of New Orleans. 

(Signed ) E. 8. CURRY, 
D'y L. S. Marshal. 


Affidavit of Geo. H. Dunbar. Filed Murch 15th, 1882. 
Circuit Court U. S., Sth circuit, eastern dist. Louisiana. 


Grone H., Francis B., and Cuartorre Z. DunBak 
vs. 
T. T. Warre, WX. Gorpon, and Emmet C. Pecor. 


George H. Dunbar, being duly sworn, deposes and suys that he is 

a resident of the city of New Orleans, aged — years. 
That on or about the 14th January, A. D. 1876, George 
44 W. Dunbar, now deceased, Francis B. Dunbar and affiant, 
who for some time previous had been experimenting with u 


In Circuit Court. 
No. —. 
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view of preserving shrimps so as to make same an article of com- 
merce, discovered or invented a process and means by which 
shrimps could be successfully preserved, and all discoloration of the 
shrimp prevented; that previous to said discovery or invention 
shrimps could not successfully preserved, or their discoloration pre- 
vented, and us a consequence canned shrimps were not to any con- 
siderable extent an article of commerce. 

That said George W. Dunbar, Francis B. Dunbar, and affiant ap- 
plied for and obtained a patent for such discovery or invention, is- 
sued on June 20th, 1876, and the nature of such invention or dis- 
cuvery is set forth iu the specification annexed to and forming part 

of the letters patent so issued, a copy of whivh is hereto an- 
45 _—inexed and marked “A.” 

That immediately after the issuance of said letters patent 
the said George W. Dunbar, George H Dunbar, and Francis P. 
Dunbar put the said invention into use and by means thereof pre- 
served lurge quantities of shrimps successfully ; sold same through- 
out the United States and for export, and derived large profits there- - 
from; that said invention or discovery was, so far as affiant knows, 
and as he verily believes, never known or used prior to its being 
used us aforesaid by George W. Dunbar, George H. Dunbar, and 
Francis B. Dunbar, and has been since the issuance of said letters 
patent exclusively used and possessed by said inventors, until the 
death of George W. Dunbar, which occurred on the 5th day of Jane, 
A. D. 1878, and since the death of said George W. Dunbar has 
been exclusively used and possessed by his heirs and legul repre- 
sentatives and by suid George H. Dunbar and Francis B. Dunbar. 
That said invention or discovery for which letters patent 

46 were eo as aforesaid issued, was, at date of said letters patent, 

new and useful. That subsequent to the death of George W. 
Dunbar, the administrator of his estate, James F. Emerson, and said 
George H. Dunbar and Francis B. Dunbar, applied for and obtained 
a reissue of said letters patent, as shown by copy of said reissue, 
with specification forming part of same, hereto annexed and made 
part hereof, marked B. 

That the invention therein set forth was at the dute of suid reissue 
in the exclusive use and possession of George H. Dunbar, Francis 
B. Dunbar and the legal representatives of George W. Dunbar, de- 
ceased, and has since remained in their exclusive use and ion. 

That from the issuance of original letters patent in June, 1876, 
down to the present time George H. Dunbar, Francis B. Danbar, 
and the said George W. Dunbar, during his lifetime, and after his 

death his legul representatives and heirs, have been contin- 
47 uausly engaged in preserving shrimps by means of said in- 
vention or discovery. 

That he, affiant, has exumined the shrimps in metal cans recently 
put up and placed on the market by the defendants, and that the 
shrimps so put up are preserved by meuns of the new and usefal 
improvement for which letters patent, herewith filed, were granted, 

0 
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and that the defendants have infringed upon and violated the rights 
of complainants in said cause in and under said letters patent, and 
that in consequence of such infringement damage has resulted and 
will result to the complainants in suid cause. 


(Signed) GEO. II. DUNBAR. 
Sworn to and subscribed before me this March 15th, A. D. 1882, 
| (Signed) T. V. COUPLAND, 
U. S. Commissioner. 


The letters patent referred to in the foregoing affidavit as 
48 Exhibits “A” and“ B” have already been transcribed, and 
are to be tound at pages 16 and 26 respectively of this tran- 
script. 
Affidavit of A. L. Gaudin. Filed March 15th, 1882. 
Circuit Court U. S., 5th circuit, eastern dist. of La. 
Groree H., Francis B., and Cnartotre Z. Dux- 


In Circuit Court. 
T. T. Warts, WX. Gorpon, anp Emmett C. No. —. 
PEcOR. 


A. L. Gaudin, being duly sworn, deposes and says that he is a resi- 
dent of the city of New Orleans, aged twenty-seven years; that dur- 
ing the lifetime of George W. Dunbar, deceased, suid George W. 
Dunbar, with George H. Dunbar and Francis B. Dunbar, from some 
time in the year 1876 up to the death of suid George W. Dunbar, 
were engaged extensively in the business of putting up and selling 
shrimps preserved in metal cuns by meuns of a new and useful im- 

rovement in preserving shrimps in metal cans, for which 

49 letters patent were granted to said George W., George H., 
and Francis B. Dunbar; that since the death of said George 

W. Dunbar the suid George H. Dunbar and Francis B. Dunbar, and 
the heirs and representatives of George W. Dunbar, dec’d, have 
continued said business under said patent and a reissue of same; 


that large quantities of shrimps were by them preserved in metal 


cans by meuns of said improvement and sold at remunerative prices; 
that said improvement, for which letters patent were so as aforesaid 
issued, was, as uffiant verily believes, exclusively used and possessed 
by said George W. Dunbar during his lifetime, in connection with 
George H. Dunbar and Francis B. Dunbar, and, after the death of 
suid George W., has been exclusively used by his heirs and legal 
representatives in connection with George H. and Francis B. Dun- 
bar, until an infringement on said patent recently committed by de- 

fendants in above cause; that he has examined the shrimps 
50 put up and sold by defendants, and that same ure preserved iu 

metal cans by means of the improvement for which letters 
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patent were granted, as hereinbefore stated; that prior to the issuance 
of suid letters patent in year 1876, shrimps were not to any consid- 
eruble extent an article of commerce, and that affiant believes said 
improvement was a new and useful invention. 


(Signed) ALF. L. GAUDIN. 
Sworn and subscribed before me this 15th day of March, 1882. 
(Signed) T. V. COUPLAND, 


U. S. Commissioner. 


Affidavit of A. N. Tourné.—Filed March 15th, 1882. 
Circuit Court U. S., 5th circuit, eastern dist. of La. 


3 Georce H., Francis B., and Cuartotre Z. Dun- 


BAR In Circuit Court. 
vo. No. —. 


T. T. Wate, Wm. Gorpon, and Euuxrr C. Pecor. 


A. N. Tourné, being duly sworn, deposes and says that he 

51 is a resident of the city of New Orleans, aged sixty-nine years; 
that he is, and has been for some fifteen years, engaged in 
business of buying and selling canned goods; among others shrimps 
preserved in metal cans under process, and by means for which 


George W. Dunbar, George II. Dunbar, and Francis B. Dunbar ob- 


tained letters patent; that on or about the 20th June, 1876, the said 
Messrs. Dunbar put said patent into use and engaged extensively 


and successfully in the business of putting up shrimps thereunder. 


That the invention of the Messrs. Dunbar, for which letters patent 
were issued them, was, as affiant verily believes, new and useful. 
That prior to the time when the Messrs. Dunbar successfully canned 
shrimps by their putented process, canned shrimps did not to any 
considerable extent constitute an article of commerce, because of the 
difficulty of preserving same, and in consequence of the discoloration 

of the shrimp when canned, and that prior to said time no 
52 one, so fur as affiant has any knowledge, ever successfully 
canned shrimps. 

That after the death of George W. Dunbar the business of putting 
up shrimps, preserved hy means of said invention, was continued and 
is now conducted by G. W. Danbar’s sons—George H. Dunbar and 
Francis B. Dunbar. 

That, us affiant verily believes, said invention was exclusively 
used and = by said George W. Dunbar during his lifetime, 
and after his death by his heire and legal representatives, and by 
George H. Dunbar and Francis B. Dunbar. 

That recently, and since Ist January last, 1882, T. T. White & 
Co., of New Orleans, have engaged in business of preserving shrimp 
in metal cans, and have sold shrimp so put up by them. 

That affiant has bought cans of shrimp from said T. T. White & 
Co., and presents herewith two of such cans so bought by him. 
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Affiant further states that he has examined cans of shrimp 

53 ut up by said T. T. White & Co., and, as affiant verily be- 
f — said T. T. White & Co. use the improvement in pre- 
1 serving shrimp in metal cans for which letters patent were issued to 
George W. Dunbar, George H. Dunbar, and Francis B. Dunbar ; 
_#reiasued to James F. Emerson, adm’r, and to said George H. and 


+ Francis B. Dunbar. 
2 (Signed) A. N. TOURNE. 
Sworn to and subscribed before me this 15th day of March, A. D. 


1882. 
(Signed) T. V. COUPLAND, ' 
L. S. Commissioner. 


Affidavit of Paul Gelpi.—Filed March 24th, 1882. 
U. S. Circuit Court, 5th circuit, eastern dist. of Louisiana. 


Gronda H. Dunsar et al. 5 
o. —. 


vs. 
T. T. Wurrte et al. 


Personally appeared before me, undersigned authority, Paul Gelpi, 
who, being duly sworn, deposes and says that his age is 34 years; 
thut he is a resident of New Orleans; that for nine years he 
54 has been engaged in business in New Orleans and dealin 
in canved goods; that he has frequently bought and sol 
shrimps preserved in metal cans by Messrs. G. W. Dunbar & Sons, 
viz., 4 H. Dunbar and Francis B. Dunbar, during lifetime of 
said G. W. Dunbar, now deceased, and since his death by complain- 
ants under name and style of G. W. Dunbar’s Sons, which sbrim 
were preserved under processes and by means of a new and useful ! 
improvement for which letters patent were granted to said George ) 
W. Dunbur, George H. Dunbar, and Francis B. Dunbar in the year 
1876; that prior to said year canned shrimps were not successfully 
preserved and did not constitute to any extent an article of com- 
merce, but that the Messrs. Dunbar were successful in preserving 
shrimpe in metal cans, under their process and by means of their 
improvement aforesaid, and that shrimpe as preserved by them in 
metal cans became an article of commerce and entered largely 
55 into general consumption; that the Messrs. Dunbar continu- 
ously and exclusively used their said invention or discovery 
from date of said letters patent issued in 1876 up to present time ; 
that until shrimps were successfully preserved by the Mesers. Dun- 
bar, no one: had successfully preserved them, and that no one but 
the Messrs. Dunbar successfully preserved shrimps in metal cans. 
That said invention or discovery of the Messrs. Dunbar was at date 
of said letters patent both new and useful. 
(Signed) PAUL GELPL. 
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Sworn and subecribed before me this 23d day of March, 1882. 
(Signed) T. V. COUPLAND, 
U. S. Commissioner. 


Affidavit of Herman Meader.—Filed March 24, 1882. 
U. S. Circuit Court, 5th circuit, eastern district of Louisiana. 
Grorez H. Dunsar et al. 
0 — 


us. 
T. T. Warts et al. 


Personally appeared before me, the undersigned authority, 

56 came and y 9 my Herman Meader, who, being duly sworn, 
deposes and says that his age is forty-one years; that he is a 
resident of New Orleans; that for cighteen yeurs he has been en- 
in business in New Orleans and dealing in canned goode; that 

he has frequently bought and sold shrimps preserved in metal cans 
by Messrs. G. W. Dunbar & Sons, viz., George H. Dunbar and 
Francis B. Dunbar, during lifetime of said G. W. Dunbar, now de- 
ceased, and since his death by complainants under name and style 
of G. W. Dunbar’s Sons, which shrimps were preserved under processes 
and by means of a new and useful improvement for which letters 
patent were granted to suid George W. Dunbar, G H. Dunbar, 
and Francis B. Dunbar in the year 1876; that prior to said year 
canned shrimps were not successfully preserved, and did not consti- 
tute to any extent an article of commerce, but that the Mesers. 

57 Dunbar were successful in — — in metal cans 
under their process and by means of their improvement afore- 


_ suid, and that shrimps as preserved by them in metal cans becume 


an article of commerce and entered largely into general consump- 
tion; that the Messrs. Dunbar continuously and exclusively used 
their said invention or discovery from date of said letters patent 
issued in 1876 up to the present time; that until shrimps were suc- 
— by the Messrs. Dunbar no one had successfully 
preserved them, und that no one but the Messrs. Dunbar have suc- 
cessfully preserved shrimps in metal cans; that said invention or 
discovery of the Messrs. Dunbar was at the dute of said letters patent 
both new and usefal. : 
(Signed) HERMAN MEAD ER. 
Sworn and subscribed before me, at New Orleans, this 23d day of 


March, 1882. 
[SBAL. } (Signed) CHAS. G. ANDRY, 
Notary Public. 
Hearing and continuance of Application for Injunction. 
58 Extract from the minutes.—November Term, 1881. 


New Orveans, Saturpay, March 25, 1882. 


Court met pursuant to adjournment. Present, Hon. E. C. Billings, 
district judge. 
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Affiant further states that he has examined cans of shrimp 

53 ut up by said T. T. White & Co., and, as affiant verily be- 
Ha, said T. T. White & Co. use the improvement in pre- 
serving shrimp in metal cans for which letters patent were issued to 
George W. Dunbar, George H. Dunbar, and Francis B. Dunbar; 
.#reissued to James F. Emerson, adm’r, and to said George H. and 


Francis B. Dunbar. 
ys | (Signed) A. N. TOURNE. 
Sworn to and subscribed before me this 15th day of March, A. D. 


1882. 
(Signed) T. V. COUPLAND, 
L. S. Commissioner. 


Affidavit of Paul Gelpi.—Filed March 24th, 1882. 
U. S. Circuit Court, 5th circuit, eastern dist. of Louisiana. 


Greorce H. Dunsar et al. 


vs. 
T. T. Wurrsx et al. 


Personally appeared before me, undersigned authority, Paul Gelpi, 
who, being duly sworn, deposes and says that his age is 34 years; 
thut he is a resident of New Orleans; that for nine years he 
54 bas been engaged in business in New Orleans and ae 
in canned goods; that he has frequently bought and sol 
shrimps preserved in metal cans by Messrs. G. W. Dunbar & Sons, 
viz.,George H. Dunbar and Francis B. Dunbar, during lifetime of 
said G. W. Dunbar, now deceased, and since his death by complain- 
ants under name and style of G. W. Dunbar’s Sons, which sbrim 
were preserved under ——— and by means of a new and useful 
improvement for which letters patent were granted to said George 
W. Dunbur, George H. Dunbar, and Francis B. Dunbar in the year 
1876; that prior to said year canned shrimps were not successfully 
preserved and did not constitute to any extent an article of com- 
merce, but that the Messrs. Dunbar were successful in preserving 
shrimps in metal cans, under their process and by means of their 
improvement aforesaid, and that shrimps as preserved by them in 
metal cans became an article of commerce and entered largely 
55 into general consumption ; that the Messrs. Dunbar continu- 
ously and exclusively used their said invention or discovery 
from date of said letters patent issued in 1876 up to present time ; 
that until shrimps were successfully preserved by the Messers. Duu- 
bar, no one had successfully preserved them, and that no one but 
the Messrs. Dunbar successfully preserved shrimps in metal cans. 
That said invention or discovery of the Messrs. Dunbar was at date 
of said letters patent both new and useful. 
(Signed) : PAUL GELPI. 
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Sworn and subscribed before me this 23d day of March, 1882. 
(Signed) T. v. COUPLAND, 
U. S. Commissioner. 


Affidavit of Herman Meader.—Filed March 24, 1882. 
U. S. Circuit Court, 5th circuit, eastern district of Louisiana. 
Grorezs H. Dunn et al. 


v8. 
T. T. Warts et al. 


Personally appeared before me, the undersigned authority, 

56 came and appeared Herman Meader, who, being duly sworn, 
deposes und says that his age is forty-one years; that he is a 
resident of New Orleans; that for eighteen years he bas been en- 
in business in New Orleans and dealing in canned goods; that 

he has frequently bought and sold shrimps preserved in metal cans 
by Messrs. G. W. Dunbar & Sons, viz., George H. Dunbar and 
Francis B. Dunbar, during lifetime of said G. W. Dunbar, now de- 
ceased, and since his death by complainants under name and style 
of G. W. Dunbar’s Sons, which shrimps were preserved under processes 
and by means of a new and useful improvement for which letters 
patent were granted to suid George W. Dunbar, George H. Dunbar, 
and Francis B. Dunbar in the year 1876; that prior to said year 
canned shrimps were not successfully preserved, and did not consti- 
tute to uny extent un article of commerce, but that the Messrs. 

57 Dunbur were successful in preserving shrimps in metal cans 
under their process and by meaus of their improvement afore- 


No. — 


_ suid, and that shrimps as preserved by them in metal cans becume 


un article of commerce and entered largely into general consump- 
tion; that the Messrs. Dunbar continuously and exclusively used 
their said invention or discovery from date of said letters patent 
issued in 1876 up to the present time; that until shrimps were suc- 
a by the Messrs. Dunbar no one had successfully 
preserved them, and that no one but the Messrs. Dunbar have suc- 
cessfully preserved shrimps in metal cans; that said invention ur 


\ 


discovery of the Messrs. Dunbar was at the dute of said letters patent 


both new and useful. 
(Signed) HERMAN MEADEKR. 


Sworn and subscribed before me, at New Orleans, this 23d day of 
March, 1882. 
[SBAL. ] (Signed) CHAS. G. ANDRY, 
Notary Public. 


Hearing and continuance of Application for Injunction. 
58 Extract from the minutes.—November Term, 1881. 


New Or.eans, Saturpay, March 25, 1882. 


Court met pursuant to adjournment. Present, Hon. E. C. Billings, 
district judge. 
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Grorce H. Dunsar et al. 


vs. 
T. T. Warts et als. 


This cause came on to be heard on the complainant’s application 
for injunction pendente lite. 

A. H. Leonard, for complainants; Joseph I’. Hornor, for defend- 
ants. 

And after hearing counsel for the respective parties it was ordered 
that the matter stand over till Thursday, 30th instant, at 11 u. m. 
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Affidavit of A. N. Tourné.—Filed March 29, 1882. 
Circuit Court U. S., 5th circuit, east. dist. of La. 


„ 


Georce H. DoxnaR et ul. 
5 No. —. 


ts. 
T. T. Warts et al. 
59 Personally appeared before me, undersigned authority, A. 


N. Tourné, who, being duly sworn, deposes and says that, 


adoping affidavit by him made on 15th instant, filed in said cause, 
he depuses further that the shrimps preserved in metal can by the 
Messrs. Dunbar and by them sold on market as stated in affidavit 
referred to were and are preserved by providing the cans by them 
used with a lining to prevent direct contact of the shrimp with the 
metal, and by placing the shrimps in the lined can while they are in 
a dry or moist condition, devoid of free liquor or gravy, and by cook- 
‘ing the contents of the can after sealing, the lining used by the 
Messrs. Dunbar being a bag of cotton or muslin, which means and 
process successfully preserve the shrimps and prevent their discolora- 
tion. 

That the shrimps canned and sold by the defendants are pre- 
served in a similar manner in lined cans, the lining used by defend- 
ants being paper; and the shrimps are put in such lined cans while 

in a dry or moist condition and devoid of free liquor or 
60  gravy,and by such meaus defendants accomplish substantially 
the same result arrived at by the Messrs. Dunbar under their 
letters patent, with which affiant is familiar. 
(Signed) A. N. TOURNE. 


Subscribed and sworn before me March 28th, 1882. 
(Signed) T. U. COUPLAND, 
Comm’r H. & Circuit Court, Eastern Dist. of Louisiana. 
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Affidacit of J. Cliuurei.— Filed March 29th, 1882. 
Circuit Court U. S., 5th circuit, east. dist. of La. 


0. —. 


Georce H. Te et al. Bill in Equity. 
T. T. Wurrx et al. 

Personally a red before me, the undersigned authority, J. 
Chauvet, who, being duly sworn, de and says that his residence 
is New Orleans, his age 57 years. at he is an employee of com- 
plainants, and was in the employment of Messrs. G. W. Dunbar & 
Sons, That some time in the year 1876 Messrs. G. W. Dunbar & 

Sons commenced preserving shrimps in metal cans and sell- 
61 ing same; preserving 2 by providing cans by them used 
with a lining to prevent direct contact of the shrimps with 
the metal, plucing the shrimps in the lined cans while in a dry or 
moist condition, devoid of free liquor or gravy, sealing the cans 
without adding any liquid to their contents and cooking the contents 
of the cuns after sealing. That for the lining of said cans the 
Messrs. G. W. Dunbar & Sons used a bag of cotton ‘or muslin. 
That by these means the Messrs. Dunbar successfully preserved 
shrimps in metal cans, and prevented discoloration of the shrimps. 
That from time they so commenced such business, the suid Messrs. 
G. W. Dunbar & Sons continued the same up to death of G. W. 
Dunbar ; since then it has been continued by the complainants in said 
bill under name and style of G. W. Danbar’s Sons up to present 
time. Thut prior to the yeur 1876 no one had successfally 
62 1 shrimps in metal exns, and that Messrs. G. W. Dun- 
ar & Sons and the Messers. G. W. Dunbar’s Sons exclusively 
used and possessed the right to put up and preserve shrimps in the 
manner hereinbefore stated, letters pateut theretor having been issued 
to them, of which uffiant has knowledge, uutil their rights were re- 
cently infringed by defendants in suid bill; that said defendants are 
putting up and selling on market shrimps preserved in metal cans by 
methods substantially the same with those of the Measra. Dunbar, 
substituting as an enveloping material paper for the muslin or cotton 
bag used by the Messrs. Dunbar, and thereby preventing discolora- 
tion. That the shrimps placed on the market by the Messrs. Dun- 
bar were preserved by the means set forth in specifications annexed 
to and forming part of letters patent issued to them, and reissue of 
same, both of which are filed with affidavit of George H. 

63 Dunbar filed in said cause. 

(Signed) J. CHAUVET. 


Subscribed and sworn before me March 29, 1882. 
(Signed) T. V. COUPLAND, 
Comm’r L. S. Circuit Court, Exstern District of Louisiana, 
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Affidavit of F. B. Dunbar.—Filed March 29, 1882. 
Circuit Court, 5th circuit, eastern district of Louisiana. 
Grorce H. Dunbar et al. 


vs. 
T. T. Wurrx et al. 


Francis B. Dunbar, being duly sworn, de and says he is a 
resident of New Orleans, aged 36 years. for several years 
2 to the year 1876 his father, George W. Dunbar, now deceased, 

is brother, George H. Dunbar, and himself, made frequent efforts 
to preserve shrimps so as to make of same an article of commerce, 
which they were not then and had not theretofore been. That the 
chief difficulty preventing success in such efforts arose from 
64 the discoloration of the shrimps, which were thereby rendered 
unsightly and unmerchuntable. That finally, after many ex- 
periments, about the 14th of January, 1876, suid parties discovered 
that auch discoloration could be prevented by putting the shrimps in 
metal euns provided with a lining to prevent direct contact of the 
shrimps with the metal, placing the shrimps while in a dry or moist 
condition, and devoid of free liquor and gravy, in the lined cans, 
sealing the can without adding any liquid to its contents, and cook- 
ing the contents of the can after sealing, and that by such means 
shrimps could be successfully preserved in metal cans, which no one 
before had ever succeeded in doing; that therefore said parties ap- 
plied for and obtained letters patent for said invention or discovery, 
which are annexed to affidavit of George H. Dunbar filed in said 
cause, marked “A.” ; 
65 That immediately after issuance of said letters patent said 
parties put said invention or discovery into use; preserved 
large quuutities of shrimps in metal cans by means of said inveution 
or discovery, and by processes as set forth in specifications annexed 
to said letters patent, using for lining a bag or sack of cotton or 
muslin, and put the same on the market and derived large profits 
from sule thereof; that their use of said invention or discovery was 
continuous and exclusive and undisturbed during life of said George 
W. Dunbar, and alter his death has been continually used by his 
heirs and legal representatives through George H. and Francis B. 
Dunbar, and under name and style of George W. Duubur's Sons, up 
to present time, and exclusively used by them up to a quite recent 
date, when — ge thereupon commenced by defendants in 
said cause by substituting paper as a lining for the cloth. 
66 That on the Ist of Dec’r, A. D. 1881, George H. Dunbar, 
| affiant, and the representative of the estate of George W. 
Dunbar, deceased, obtained a reissue of said letters patent, which 
are annexed to affidavit of George H. Dunbar filed in said cause 
and marked B.“ | 

That affiant herewith files two of the metal cans containing 

shrimps preserved by complainants in said cause by means of the 
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invention aforesaid and by processes set forth in said reissued letters 
patent and specifications thereto anuexed. 

That affiant has examined shrimps recently put up by defendants 
in metal cans and placed on the market; that aud shrimps have 
evidently been preserved by means of the invention aforesuid ; thut 
they are free from —— or gravy and from discoloration, which has 

been prevented by interposing between the metal and shrimps 
67 a lining of paper instead of the muslin or cotton bag used 

by complainants, a device which is substantially an equi vu- 
lent and effects the same purpose as that used by complainants, and 
all of which is an infringement of the letters patent held by com- 
plainants. 

And farther, that affiant believes said George W. Dunhar, George 
H. Dunbar and Francis B. Dunbar are, as stated in suid bill, the true 
and original! inventors of the improved manner of preserving shrimps 
as set out and described in said letters putent. 

(Signed) F. B. DUNBAR. 


Subscribed and sworn before me March 29th, 1882. 
(Signed) T. V. COUPLAND, 
Comm’r L. S. Circuit Court, eastern district of Louisiana. 


Testimony taken by consent, on behalf of defendants, at the office of Joseph 
P. Hornor and Francis W. Baker.—Filed March 80th, 1882. 


68 United States Circuit Court, fitth judicial circuit, eastern dis- 
trict of Lovisiana. 


Georese H. Dunsar et als. 


vs. 

F. T. Warts et als. 

A nces: Leonard, for complainants ; Joseph P. Hornor and 
F. W. Baker, for defendants. 


Testimony taken by consent, on behalf of defendants, at the office of 
Joseph P. Hornor and F. W. Baker, New Orleans, La., Nov. 
80, 1882. 5 
T. T. Waite, sworn by Mark Breeden, jr., notary public. Ex- 
re in chief on behalf of defendants, by Joseph P. or, eaq., 
as follows: 


By the Noranr: 

It is by counsel that the affidavit of T. T. White, this 
witness, filed in this case on the 30th of March, 1882, be taken and 
used as a part of his direct examination in this case. 

69 By Mr. Honxon: 


Question. Mr. White, have you ever compared the condition of the 
shrimps put up by you according to your process as you have detailed 
D 
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in your affidavit, with those put up by the complainants, the Messrs. 
Dunbar, after the same have remuined for any length of time in the 
can ? 

Answer. Yes, air. 

Q. Will you state for how long they had remained in the cans when 
you examined them, and what the result was ? 

A. I cannot say anything about Mr. Dunbar's; ours had been in 
the cans about from the Ist of March—the lst of ——————-; I 
don’t know whetber it was in April or May; about six weeks, 
should think. 

Q. Well, what was the comparison ? 

A. Well, in what respect; 

Q. In any respect? 

A. Well, I found now I cannot say how long Mr. Dunbar’s had 
been in the can, ours had been in the can some weeks—I found a 

deposit on the ontside of the bag which showed a deposit that 
70 I considered had considerable silver in it. 
Q. Whut was the color of the deposit? 

A. Dark. 

Q. Black ? 

A. No, sir; not exactly black: in spots it was black. 

Q. What was between the bag and the can ? 

A. Between the bag and the can ? 

Q. Well, was it in your own ? 

A. I found a few dark places on the outside of the paper of mine. 

Q. On the outside of the paper ? 

A. Vea, and penetrated through the paper also. 

Q. Did it penetrate through ? 

A. Yea, sir. 

Q. Which was the most? Which had the most ? 

A. Mine was not a deposit; there was not a deposit in mine. 

Q. What was yours ? 

A. Ours was just simply a discoloration of the paper. 

Q. But in Dunbar’sit was a deposit on the outside of the bag ? 
71 A. Yes, sir. : 
Q. How did you say yours were when you examined them ? 

A. I cannot say positively; I think about six weeks. 3 

Q. In what parts of this paper of your own cans were the discol- 
orations that you observed ? 

A. They were under the soldering. 

Q. Wherever the soldering was put ? 

A. Yes, sir; wherever the heat of the soldering-irons went. 

Q. Was the discoloration observed caused in your cans by the 
same cause us the deposit in the cans of Dunbar thut you examined! 

A. No, sir; I don’t think it was; I think that Mr. Dunbar’s bag 
being porous thut the liquid came in contact with the tin and that 
made the deposit. | 


Cross-examination by Mr. Lxox ann, counsel for complainants: 
Q. Mr. White, you have in this affidavit set forth the mode in 
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which the complainants packed shrimps; do you know of your own 
knowledge how des ked shrimps ? 
72 A. Well, yes, sir; Fare seen them pack sbhrimps. 
Q. This statement then is derived from your personal 
knowledge ? | 

A. As fur as the packing is concorned it is. 

Q. All you have set forth in detail? 

A. Well, yes, sir; everything that I have in there—that I have 
said ; > I have seen done; I have been in Mr. Dunbar’s factory ; 
he and I were personal friends; I have been through his factory. 

Q. You have described and set forth the patent issued to George 
H. Chinnock; do you know anything of that patent otherwise than 
you an the knowledge you derived from an examination of the 
patent ' 

A. Yes, sir; I have seen it worked. 

Q. Where? 

A. Well, I have seen—I have seen the same principle worked. 

Q. I asked you ubout the Chinnock ? 

A. No, sir.’ 

Q. Your knowledge of that is derived from the patent itself! 

A. Yes, sir. 4 
73 Q. You have stated that the “ Mexican Gulf Pucking Co.” 
A. I was going to take that back; I was going to recall 
my words there.. The Mexican Gulf Packing Co. packed under that 
Chinnock putent ; I have seen their packing. 

Q. Where did you see them packing ? 

A. I never saw them packing; I saw it after it was packed. 

Q. You have seen the ? 

A. Ihave been in their packing-house, but not when they were 
r shrimps. 

Q. How long have you known the complainants in this case ? 

A. I have known them 

. A number of years? 

A. I don’t know how long it is. 

Q. A number of years? 

A. Ihave known them since —— well, I have known the father 
since 1869, and I think I knew the sons. I think I have known: 
them since 1870, I think—in 1871 I think it was; 1870 or 1871, 
somewhere along there. 

Q. Do you not know that about the year 1876 the Mesers. 
74 Dunbar and their father claimed to have invented an im- 
provement in the art of preserving shrimp ? 

A. Ido know that they claimed to have u patent for canning 
shrimp. Yes, sir. 

Q. And that they engaged in the business of preparing shrimp ? 

A. Yes, sir. 

Q. Under that patent ? 

A. Yes, sir. 

Aud did the same extensively ? 

A. Tes, sir. 
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Wu. WarLAcx, sworn by Mark Breeden, jr., — public. Ex- 


amined in chief, on behalf of defendants, by Joseph P. Hornor, esq. 
By the Notary: 
It is by counsel that the affidavit made by this witness, and 


filed in this case on the 30th of March, 1882, be taken us a part of 
his direct examination. 


By Mr. Honxon: 


Question. Mr. Wallace, have you ever compared the contents of 
the cans of shrimp put up by Dunbar's Sons with those prepared by 
T. — —ů— ? ae n ath 
75 nswer. I never had an opportunity of comparing them to- 
gether, sir; I have ed the cans of Mr. Dunbar; I saw some 
of them before I went to Mr. White’s, and I have opened some of Mr. 
White’s since I have been there; I never opened any of Mr. Dun- 
bar’s since I have been with Mr. White, to my knowledge. 
Q. But you have opened the cans of Messrs. Dunbur after they 
were packed ? : 
A. Yes, sir. 
Q. How long after they had been packed ? 
A. 1 cannot say, sir. 
Q. Can you approximate ? 
A. Probubly two or three months ; I cannot say positively. 
1 was the condition of the shrimps when you opened those 
cans 
A. There was some discoloration in some; some without discolor- 
ation. 
Q. What was the majority ? 
A. The great proportion was discolored—the bagging that 
76 was around the shrimps; in some cases the shrimps; but it 
don’t necessarily follow that in every one of the that 
was discolored the shrimps themselves were discolored. 
Q. The bags would be discolored without the shrimps ? 
A. Yes, sir. 
Q. That was the generality of cases ? 
A. Frequently. 
Q. How were they discolored ? 
A. I should say it was done through the muslin. 
Q. I mean what kind of discoloration ? 
A. A dark discoloration ; sometimes approaching very near black. 
Q. A stain or a deposit ? 
A. Generally a stain; but sometimes a deposit with a stain ; but 
generally only a stuin. 
Have you opeued these shrimps of Mr. White that had been 
packed for some period of time ? 
A. Frequently. 
Q. What was their appearance ? 
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A. Sometimes there was a discoloration of the paper only; I do 

not know what the cause of it was, further than what might 

77 have been by the damp. There was no sediment deposit at 

all in the cans of any that I have seen, unless it be a can 

which had a leak in it. In the good cans, I don’t know that I have 
ever noticed any deposit in them. 

Q. Did you ever notice any deposit in the Dunbar cans ? 

A. I have seen some, sir; but not all so, sir, by any means. 

Q. What proportion of them would have this deposit ? 

A. That I cannot suy; I was not interested to notice how many 
there were ? 

Q. You have worked at both processes ? 

A. Yes, sir. 

Q. Which do you consider the best!? 

A. Well, sir, as far as my 1 goes in the business I pre- 
fer the mode that is pursued by T. T. White. 

Q. Can you state why ? 

A. Yes, sir. I do not know—I suppose I should state why I 
think so. 

Q. Yes; that is what I asked you. 

A. Well, sir, the reason I think his is the better, the reason 

78 I think they are better is because the shrimps in Mr. Dunbar’s 

are boiled—immediately boiled in alt water after being rinsed 

in clear water. Mr. White’s is entirely different; they are allowed 

to remain a considerable length of time before boiled in fresh water 

—allowed to remain in salt water before being boiled; then boiled 
in fresh water. | . 

Q. Do you think there is any difference in the quality of the 
goods arising from the difference between the lining used by Dunbar 
and the lining used by White ? 

A. Well, 1 don’t w, sir. As I said, I think Mr. White’s 
shrimps are better flavor; whether thut is owing to the mode they 
are —— before they are cunned, or whether it is caused by the 
lining that is in the can, I canuot say positively; I think they turned 
out better in my estimation; the condition I am satisfied of. 

Have you ever observed in the cans of Mr. White’s 
79 = shrimps that have been packed for some time any blanching | 
in the color of the shrimps ? 

A. No, sir. 

Q. If there had been any such, would you have observed it ? 

A. I think so; I have opened cans enough; I saw any number of 
people open cans. 

Q. Where * would be selling ? 

A. Yes, sir; I think I would have seen one, because we fre- 
1 cans. 

Q. Did you ever see one ? 

A. No, sir; not of Mr. White’s; none that had lost their color; I 
don’t remember to have seen one. 
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Cross- examination by Mr. Lroxanb, counsel for complain- 
ants : : 


Q. Yon speak in your affidavit of a patent issued to George H. 
Chinnock ; do you know George H. Chinnock ? 

A. No, sir. 

Q. Did you have any knowledge of his patent other than that de- 
rived from an examination of the patent itself ? 

A. None whatever. 
80 Q. How long have you been in the employment of Messrs. 
White & Co.? 

A. I don't remember when I went there; I think some time— 
some time in January, I believe, sir. 

Q. What year ? 

A: 1882, sir; when they first started, whatever the time that was. 

Q. Was that January, 1882 ? 

A. I think so; but 1 did not have any occasion to set down the 
date; I never taxed my memory with it, but I went with him when 
they first commenced putting up shrimps. 

4 I think they commenced in March, 1881, was it not ? 

A. No, sir. 7 

When they commenced packing shrimps you went to work 
with them ? © 

A. Yes, sir. 

Q. Did — ever — shrimp before you went to work there ? 
A. Not as T. T. White & Co.; I went there when he first put up 

shrimps in that factory, on Tchoupitoulas street; what they done be- 
fore I don’t know ; I went with them when they went in that build- 


ing. 

N Q. Did any one else ever have a factory here ? 
81 A. So I understood; not to my own positive knowledge; 

I have been told so. 

Q. Do you know of Mr. Pecor’s ? 

A. Not in New Orleans; in Galveston. 

Q. Of Mr. Bartlett’s ? 

A. Not that I know of. 

Q. Sowhen they commenced packing shrimps in New Orleans 
you commenced working for them ? ‘e 

A. Yes, sir. 

Q. How long have you been in New Orleans? 

A. Ihave been in New Orleans since the early part of August 
last year; that is, last August a year. 

Q. August, 1881 ? 

A. Yes, sir. 

Q. Been engaged in any business or occupation ? 

A. — in the canning business. 

Q. Whereabouts ? 

A. I worked for Mr. Dunbar; also fur Mr. White; there are two 
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firms here, and they are the only places · I worked in New Or- 
leans. 

82 Q. When you first came here you went in the employment 
of Mr. Dunbar? 

A. Yes, sir; the first place I was employed in New Orleans. 

Q. What was your employment while with Messrs. Dunbar? P 

A. Well, sir, I went in there, I suppose, as—in the position of 
kind of foreman, assistant superintendent, or something of that kind, 
as you might term it—down stairs in the packing room or the drese- 
ing room. 

Q. Your employment there was packing shrimp, assisting in pack- 
ing shrimp? 

A. Yes, sir. 

Q. While you were in that employment you derived knowledge 
of their manner of packing ? 

A. Yes, sir; of course. 

Q. I say that is where you derived that knowledge? 

A. I say I got some knowledge there. 

Q. I say you there derived your knowledge as to the mode and 

manner of packing? 
83 A. Tes, sir. 8 

Q. Did you apply to Messrs. White & Co. for employment, or 
did they send for you? 

A. I went to see them, sir, after being, after having received a 
message from another party independent of T. T. White & Co.; I 
was told by one or two parties that were going to start business hére, 
aud I went to see them, sir, and I went to see Mr. Pecor. 

Did you resign your employment under the Messrs. Dunbar, or 
were you discharged ? 

A. I — it, sir. 

Q. Was Mr. Pecor aware of the fuct that you had been in the em- 
ployment of Mr. Dunbar ? 

A. I told them; in fact he knew it before. 

Q. He knew it before you told him ? 

A. Yes, sir; after I left Mr. Dunbar, I then made application for 
the position. 

Q. Did Mr. Pecor employ you, or by whom were you X . 

A. I — employed by Mr. Pecor in the name of T. T. White & 


84 Q. Did Mr. Pecor ever explain to you the mode and man- 
ner and process by which he had been accustomed to pack 

shrimps in Galveston under the claim of his patent ? 

A. I don’t know; I don’t remember whether he explained it all 
to me or not. 

Did you have any conversation with him about it! 

A. My im ion is we had some conversation about it; in fact 
I am satictied we had some conversation, I think. 

Q. You knew then from him what his mode and manner and pro- 
cess of packing shrimpe in Galveston was? 
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A. Yes, sir. | 

Q. Is the mode and manner and process now used by the defend- 
ants the same that was used by Mr. Pecor in Galveston ? 

A. I should suppose so it is; some way I don’t know that there is 
a great difference in them from what I think they did in Galveston ; 

I presume it is the same way here; that is my impression; I 
85 always supposed it was the same—never asked him the ques- | 
tion. 3 

Q. Did you make any — us to Mr. Pecor and these other 
gentiomen 1s to the best mode and manner and process of packing 

rimps? 

A. No, sir; I went to work according to their way. 

Q. I asked you if you made any suggestions to him ? 

A. No, sir; I do not know of having made any suggestions to them, 
only about the work in regard to putting up shrimpe; I never made 
any su ions to them. 

1 Q. What do mean? ü 

1 | A. I mean about the work, whenever there was anything concern- 
if : ing the work to be done; I don’t mean in regurd to the manner of 
ie putting up shrimps, but in the management of the work always such 
. things to attend to; I always had a portion of that to attend to. 

1 Q. Is it not a fact that you explained to Mr. Pecor and these 

5 other gentlemen in full the mode and manner and process 
: 86 by which Dunbar packed and preserved shrimps; is that not 
ile a fact? Did not you tell him the mode and manner and pro- 
is | cess by which they packed shrimps ? | 
aa || A. I do not think I told them; I have said some things in regard 
to it; I think the only time—when my affidavit was taken ] stated 
—. about it; I think that was the only time I entered into details 
about it. 

Q. I ask you if you ever had any conversation with Mr. Pecor or 
either of these other gentlemen in relation to the mode and manner 
and process by which Dunbar & Co. packed and preserved shrimps ? 

A. We had some conversation. 3 

Q. About that ? 

A. Not entering into general particulars about the business. 
at . I am not tulking about the business. 
wait A. About Tante up shrimps; is that what you mean ? 

a Q. I will ask you again. Now, I ask you if yon ever had 
87 any conversation with either of these defendants, or any one 

of these defendants, about the mode and manner and process 
of Dunbar’s packing of shrimps ? 

A. I have had some conversation, yes, sir, in regard to it. 

8 How long did you remain in the employment of Messrs. Dun“ 


A. I cannot tell exactly. I remained in their em loyment up to 
within three days of the time that I went with Mr. White. I think 
it was Tuesday or Wednesday I left them, and I went with Mr. 
White on the following Saturday; his books will show. 


enn,“ 
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Q. Within two or three days ufter you left Dunbar you went to 
the defendants ? > 

A. Yes, sir. 

Q. You say you resigned ? 

A. Yes, sir. 

Tour employment with the Messrs. Dunbar ? 

A. Yes, sir. 

Q. And, I suppose, immediately left there ? 
88 A. [left there as soon as—I went and saw Mr. Dunbar and 
walked right out of the factory. 

Q. And went immediately to the defendants ? 

A. I went instead to see Mr. Pecor, or probably to the defendants ; 
I don’t remember, sir. This was in the morning that I went iuto 
Mr. Duubar's office. : 

Q. Did he immediately employ you ? 

A. He employed me on the following Suturday, sir; I think it 
was two or three days after I saw him first. 

He employed you before they commenced business: 
A. They were just fitting up the place hudu't gotten any shrimp 
in yet. 

Q. Was there any difference hetween the salary you received at 
Dunbar’s and that you received from the defendants ? 

A. When I first went with Mr. White I went with him on a 
— salary ; I went with him for lees than I was getting from Mr. 

nbar. 


Q. What were you getting from Mr. Dunbar! 
89 A. I gota — dollarse—tet me see for a moment. 
: Q. You got a hundred dollars from Dunbar ? 

A. No, sir; seventy-five dollars. I think seventy-five dollars. I 
got, let me see—I very seldom tax my memory. I am satisficd it 
was $75, and that is what I got from Mr. White. 

Q. What were you to receive from the defendants ? 

A. I got $75. I was under the impression I was getting $100 
from Mr. Dunbar. I got $75 from Mr. White on a graded salary. — 

Q. You got $75 from Mr. Dunbar ? 

Yes, sir. 

When you first commenced working for the defendants yon 

got also $75? 
Yes, sir. 

Was that all you was to have? | 

A. That was all for the time being. I was to get more at the end 
of three months. 

Q. I understand you to say you were to have more at the end of 

three months ? 
90 A. Yes, sir; $100 at the end of three months, and $125 for 
the balance of the year—the last six mouths of the year ; 
nothing was said after one year. ; 

. The last six months of the year you were to get 5125; nothing 

was said after the year ? 
* 
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A. Yes, sir. 

Q. Your term has not expired ? 

A. No, sir. 

Q. You are now under $125 ? 

A. Since the 24th of last month, sir. 


E. C. Prcon, sworn by Mark Breeden, jr., notary public. Exam- 
ined in chief on behalf of defendants by Mr. Hornor. 


By the Notary: 


It is agreed by counsel that the affidavit of this witness, filed in 
this case on the 30th of March, 1882, be taken as a purt of his direct 
examination. 


By Mr. Hognor: 


Q. You are the same mun of that name to whom was issued these 
letters patent that have been filed in this cuse, No. 226,347 ? 
A. Yes, sir. 
91 Q. Your application for that patent was filed on the 13th — 
of August, 1879 ? 
A. Yes, sir. 
Q. How long before your application was filed, that is, how lon 
before that date, did you make the discovery which that patent covers 
A. I cannot tell you, but some time before that. It may have been 
a year; it was ubout u year. 
Q. A year before you made the application ? 
A. Yes, sir. 
Q. Have you ever used that patent ? 
A. Yes, sir. 
Q. Where ? 
A. In Galveston and in New Orleans. 
Q. In Galveston first, was it ? 
A. Yes, sir. 
Q. When did you use it, before or after the granting of the patent ? 
A. I only experimented with it before the granting of the patent. 
I used it afterwards. 
Q. To any extent? 
A. Not very largely. | 
Q. You have used it in New Orleans you say ? 
92 A. Yes, sir. 
Q. Before disposing of this patent to White and Co.? 
A. No; not before I made business arrangements with them. 


Cross- examination by Mr. LroxAnb: 


Q. How long did you live in Galveston, Mr. Pecor ? 
A. Ten or eleven years. . 

Q. From what dates, about ? 

A. Well, June, 1869. 
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Q. When did you leave there? 
As I lett there lust full. 
Q. Something over a year ago? 
A. About a year ago. 
From June, 1889, until about a year ago ? 
A. Yes, sir. 
What was your — occupation in Galveston ? What busi- 
ness were you generally engaged in ? 
A. Wholesale grocery and cotton factorage business for most of 
the time; then in canning business. 
Q. Well, in what connection were you engaged in the canning busi- 
ness? You meun canning shrimps ? 
93 A. Canning shrimpe. 
When was your attention first directed to the packing of 
shrimps, the canning of shrimps, about what time ? 
A. I suppose about two yeurs before the date of that patent. 
Q. At that time you were enguged in— 
A. At that time I was in the cotton factorage business. Of course 
my memory is not at all accurate as to these things. 
How was your attention uttracted to that business? 
A. By seeing the cans of Mr. Dunbar, and seeing what I thought 
was defects in them. 
Q. How did you come to see the cans of Mr. Dunbar, do you re- 
member ? 
A. Well, being in the grocery business it came to my notice. 
Q. Was your special attention called to it by anybody ? 
A. That I cannot say. 
Did anybody suggest to you the idea of going into the business 
of packing shrimps ? 
A. That I cannot say either; any way, I afterwards met 
94 a man named Bartlett, with whom I first applied for the 
patent. Bartlett was only connected with that a few months, 
however. 
Q. When did you first know him ? 
A. I have known him ever since [ have been living there, nearly. 
Q. Burtlett was engaged in packing shrimps before this did occur 
to you ? 
A. No, sir, he never did anything until he came to me. 
Q. Did he suggest to you or your, or you to him; how did it happen: 
A. This Iam not clear about; of course we talked the matter 
over; we were acquaintances; we frequently met; talked about the 
matter just as one acquaintance would talk to another. That was no 
new thing—other persons I talked with other persons about the same 
thing just as I have done with Bartlett. 
Q. Was your business in the cotton business profitable; was your 
cotton business profitable ? | 
95 A. That is neither here nor there, whether it is profitable 
or unprofitable. 
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By Mr. Hornos: 


Q. You might as well answer it. 
A. Oh, yes, it was profitable. 


By Mr. LzonarD: 


Q. What business was Bartlett engaged in at that time ? 

A. In the photograph business. | 

Q. You cannot remember whether he suggested the idea to you 
or you to him, or whether it came accidentally ? 

A. No, sir; I don’t remember that; I do remember that he, my- 
self, and other parties have talked about it. 

. Did you and he engage together in the business of packing 
rimp ? 

— es, sir; for a few months we made some experiments to- 

ther. 

8 Before you went into the business together ? 

A. Yes, sir; we started together. 

Q. What are re fucilities for obtaining shrimps at Galveston— 

retty : 
96 : A. Yes, sir; and I have had good fucilities for canning 
them there. There is a small supply. 

Q. Is it not a fact that shrimps can be obtained there in consider- 
able quantities ? 

A. My experience was just the reverse—that they are very scarce. 
Occasionally they would be plentiful for a few days, but not for 
months ut a time. 

Q. Is it not a fact that shrimps can be had there by taking the 
same means as is used here as readily as in Néw Orleans? | 

A. I eu 20, if the same means were used; if parties went far 
enough after them. 

Q. And if there were enough parties engaged in the business ? 

A. Yes, sir; all these things. 

Q. How long did you continue in the business of packing shrimps 
in Galveston ? | | 

A. From the date of that patent. 

Q. For how long? 

A. Until last fall. 

Q. Continuously ? 

A. Yes, sir; continuously. 
97 Q. Did the business pay ? 
A. No, it did not, because of the supply. 

Q. Is it not a fact that the articles that ‘the goods which you 
packed there—were not generally acceptable to the public ? 

A. No; that is not my experience. 

Q. Have you got now any of the shrimps you packed then ? 

A. I have two cans. : 

Q. Are you willing to present them ? 

A. Yes, sir. 
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Q. Well, I would like to have them. 

A. Well, thev are up at the fuctory. 

Q. I would like to have them offered in evidence. 

A. I will get them. 

Q. Did you ever — — these shrimps which you have packed 
ros with the shrimps that you are now engaged in packing in New 
Orleans ? 

A. Well, I had three or four of them. I opened one of them last 
winter; that is, three of them I opened last winter; that is all. 

Tou have never compared, then, the shrimps you — in 
. with those that you are now packing in New Or. 

ns? 
98 A. I have never thought about it; never thought about 
the comparison ; never thought about comparing them. I 
was satistied in my own mind just what they were. 

. Is it not a fact that you put on the market now a better article 

of than you did in Galveston ? 
No, sir; I cannot say that I do. 

Q. You don’t think that you do? 

A. They may be better. I don't know that they are. 

Q. What is your opinion ? : 

A. The cans speak for themselves. I don’t think I set up any bet- 
ter goods than the sample I can show you. 

Q. I ask you whether it is not your opinion that they are better ? 

A. My opinion is that they are no better. 


By Mr. Hornor: +. 
Q. That is, the ones you are now packing ? 
A. Yes, sir. 
By Mr. LeonarpD: 


99 Q. Is there any apparent difference between the shrimps 
: you packed at Galveston and those you packed at New Or- 
eans 

SS KK pack sh 

rocess an e and manner in which you rim 

now is, in getail. set forth in this affidavit ? * 

A. Yes, sir. 

T that identical with the mode and manner and process used 
by you at Galveston ? 

A. Just the same thing. 

Q. Is it the same thing? 

A. Just the same thing. 

Q. No difference in one way or another ? 

A. No difference in what I did at Galveston than what is set forth 
in that affidavit. 

Q. Identically one with the other: 

A. Yes, sir. 

Q. Of course then the result ought to be the same? 
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A. The result ought to be the same. : 
Q. When did you first commence packing shrimps in New Orleans ? 
A. On the fourth of February. ä 
Q. Of this vear ? 
A. Of this year 
Q. Then you have continued all along in that business ? 
100 Pg Yes, sir; during the spring, and packing during the 
Have you any knowledge of the Chinnock patent other than 
derived from an examination of the patent itsclf ? 
A. No, sir. ! 
Q. Do you know the mode and manner and process by which the 
Mexican Gulf Co. put up the packed shrimps ? 
A. No, sir; I do not. 
Tou say the patent was issued to Emmett C. Pecor and Fred- 
erick W. Bartlett! 
A. No, sir; it was to me individually. 
Q. Who claimed to invent that in vention, Pecor or Bartlett ? 
A. Pecor; it was mine. 
Q. It was? 
A. It was really mine. 
Q. You simply associated him with you ? 
A. Yes, sir; we did some experimenting together. 
Q. Now the idea occurred to you after an examination of 
101 one of the cans of Messrs. Dunbar ? 
A. Yes, sir. 


By Mr. Honxon: 


. You stated that you did some packing last spring; do yon re- 
member when you stopped last spring, or did you stop at any time 
last peng ? 

A. Early in March. 

Q. What caused you to stop ? 

_ Well, because of an injunction that was taken out against 
them. 

Q. In this suit ? 

A. Yes, sir. 

Q. Do you remember when yon commenced working again! 

A. About the 26th or 27th of August. 

Q. Of this year ? 

A. Of this year. 


By Mr. Leonarp: 


Q. You employed Mr. Wallace ? 

A. Yes, sir. 

Q. Do you remember when ? 

A. I think it strikes me that Mr. Wallace just a few days before 
I started to work sturted to packing. 
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Q. Here? 
A. Yes, sir. 
Q. Previously I believe, though he had been in the employ- 
102 ment of Messrs. Dunbar? 
A. Yes, sir; but he was not in the employment of Messrs. 
Dunbar at that time. 

Q. Mr. Wallace stated that somebody had told him that you were 
going into the business of packing shrimps ; did you have any knowl- 
N that, that some one was going to convey to him that infor- 
tion 

A. No, I cannot remember anything on that point. 

Q. You don’t say positively that you did not have at one time 
I knowledge of it; you cannot remember whether you did or 
not 

A. No, sir; I cannot. 

Did Mr. Wallace ever have any conversation with you, or with 
some of your firm, in which he gave information as to the mode and 
manner and process used by Mesers. Dunbar in packing shrimps ? 

A. Icannot recall an instance. Do not recollect that he 
108 ever did. I would not have followed it myself if he did, be- 

cause I was satisfied the way we were doing it for all pur- 
poses wus the most desirable. : 

Have you ever been in the packing establishment of the Messrs. 
Dunbar! 

A. Only once, with Mr. Dunbar. 

Q. When was that ? 

A. Just about this time a yeur ago. 

Q. Your knowledge of bis process is derived from thut visit? 

A. I have no knowledge of it whatever; he rushed me through 
so quick I did not get a chance to see u thing. 

Q. Now, then, you have sworn in detail, Mr. Pecor, what tae process 
is; how came you to swear to it? 

A. I don't remember howI did get the information that is set 
forth there. 

Q. Then you do not really know what his process is in detail ? 

A. I doubtless did know; I forgot now what it is. 

Q. How did you derive your knowledge? You say you have no 

personal knowledge of it; you must have derived it from 
104 somebody. From whom did you derive it ? 
A. I remember reading his patent; it is the most definite 
information ; it is really about the knowledge I have. 

Q. Then you did not pretend to be accurate in the statement made 
in detail of the process in this affidavit ? 

A. I never seen his 

Q. Then you cannot be accurate as to what it ia, can you ? 

A. No, sir; I cunnot now; when I gave that I doubtless could. 

Q. You could, however, at the time of that affidavit ? 

A. My memory was perhaps fresh at the time of that affidavit. 
Q Now, then, I want to know from whom you derived this 
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knowledge that you testified to in this affidavit; didn’t you get it 
from Mr. Wallace ? 
A. That I do not remember whom I got it from. 
Q. You must have got it from some one ? 


105 A. However, there other persons whom I knew well in his 
employ. 
Q. You derived it from some one ? 
A. Duubtless from some one. . 


Q. You cannot remember whether from Mr: Wallace or not? 
A. No, sir. 


By Mr. Hornor: 


Q. Did not you get it from Mr. Wallace’s affidavit made in this 
case ? | 

A. It may have been; 1 do not remember where I got it. 

Q. Did you have anything to do with inducing Mr. Wallace to quit 
Dunbar & Sons? 

A. Nothing whatever. 

Q. Did you know before he quit that he was going to do it? 

A. No, sir; I did not. Mr. Wallace came to see me, and told me 
of his own accord. 


Wu IAM A. Gorpon, sworn by Mark Bredent, jr., notary public. 
Examined in chief on behalf of defendants. 


By Mr. Hornor : 


Question. You are a member of the firm of T. T. White & Co., 
and one of the defendants in this case ? 
106 Answer. Yes, sir. 
Q. Before that ? 
A. Clerking for Mr. White—clerking for Mr. White for nine 
ears. 
. Q. What was Mr. White’s principal business since you have been 
with him ? ; 

A. Manufacturing agent. 

Q. What kind of goods principally ? 

A. Canned goods of all deacriptions. 

. What have been your duties there since you were in the firm 
of T. T. White & Co., both as a member of the firm and as a clerk? 
— branch of the business have you paid your particular attention 
to | 

A. I was as clerk, bouk-keeper, and cashier, and sort of assistant 
salesman, and all that kind of thing. Since I have been a member 
of the firm I have done almost exclusively the selling of the goods, 
and when Mr. White was away I would attend to writing letters and 
things of that kind. 

Q. You are acquainted with the goods White & Co.” have 
107 been manufacturing in the shrimp line? 
A. Yes, sir. 
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fe Q. Are you acquainted with the goods manufactured by Dunbar 
Sons ? 

A. Ves, sir; I have seen the goods they have put on the market— 
some of their cans. 

What knowledge have you of their goods? Have vou dealt 
in their goods: 

A. No, sir. On one occasion we may have bought some on an 
order from a party outside. 


Q. Not regularly? 


A. No, sir. 

Q. Have you ever had an opportunity for comparing their goods 
with yours? | 

A. Yes, sir. 


Q. In regard to the merits of each article ? 

A. Yes, sir; I have had tlie best opportunity in the world for that 
in selling the goods. It has been my plan in selling the goods to 

open a can of Messrs, Dunbar’s goods and a can of ours, 

108 and to put them alongside of each other, then explain the 

vee difference between the two patents, and sell our goods inva- 
y. 

Q. Well, what is the difference ;. how do the goods compare with 
each other: 

A. I invariably, when I have opened the cans, succeeded in mak- 
ing a sale of ours as being the better article. 

Q. What is the difference between fhem ? 

A. Dunbar’s goods are packed in a bag; his had their black 
looking — 0 on the outside of fhe bag. I have seen it on the 
outside of the bag, sir. In the cans I have opened, when the bag is 
imperfect, I have seen the shrimp—a black deposit on the shrimps 
themselves when the bag had not been properly sealed up. 

— gg have seen this black depsit on every cun that you 
opened! 

PA. Not in every can, but ont of 9-10 of the cans I have seen, I 
have seen the black deposit in them. I will make that ex- 

109 ception. 
Q. Well, is there any black deposit on the outside of the 
envelope of White & Co. 's shrimps ? : 

A. A black deposit? No, sir. 

Q. Well, how did they compare ? 

A. Those goods; how they compared? If the goods have not 
been properly packed, I have seen cans of our goods that have been 
opened where the paper at times had slipped, or something in that 
way, when the shrimp had come in direct contact with the can, I 
have seen u deposit, a black deposit. I have seen the paper, when 
the r was imperfect, in some way not perfectly parafined, thoee 
quelpwens spoilt you may say. 

Q. Well, what was the proportion of those you have seen ? 

A. In the proportion? I have seen one or two cans in that way: 


it is cuused by the paper not being perfectly paratined. 
F 
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Q. You have only seen one or two in that way? 
A. Ves, sir; and I have seen goods where the heads were carried 
in, where the suldering-irons have burned E 
110 Q. How many of them have you seen ? hut proportion 
have you seen where they were burned by the soldering-irons ? 

A. Well, pretty much all of them ? 

Q. Burned by the soldering-irons ? 

A. Yes, sir. 

Q. That don’t affect the shrimps ? 

A. No, sir; it don't affect the shrimps in any way. 

bo you know Mr. Wallace? 

A. Yea, air. 

. Did you have anything to do with inducing Mr. Wallace to 
leave the employ of Dunbar & Sons ? 

A. No, sir; Mr. Wallace came and, I think, saw Mr. Pecor and 
told him, told Mr. Pecor, that he would like to go to work, and Mr. 
Pecor told us of it. Wallace then represented to us that he was out 
of the employ of G. W. Dunbar & Sons. We employed him, know- 
ing that he had left that place on his own statement, not having not 
having previously seen us about the matter. Never saw us until 
be applied to us for the work. 


No cross-exaniination. 


111 = Affidavit of T. 7. White, referred to in and made part of the fore- 
going testimony.— Filed by def ts March 30, 1882. 


U. S. Circuit Court, east’n dist. of La. 
Gro. H. Donna et al. 


vs. 
T. T. Warrsx et al. 


Theodore T. White, deing duly sworn, deposes and says that he 
is one of the defendants in this suit: that it is true that affiant is 
enguged in this city in putting up shrimps in cans for sale, but 
affiant is not in any way violating any patent right that the 
complainants herein allege that have or that has been granted them, 
or in any manner infringing upon the same; that the processes used 


No. 9858. In Chancery. 


112 olf paper, previously boiled in parafine wax, are coated with 


an SN I. 
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and forty degrees Fahrenheit, where they remain from 2} to 8 hours, 
which process has the effect of condensing the air and liquids in the 
can, and exterminating any animal or vegetuble life that may re- 
main iv the contents of the can; after which the shrimps are ready 
to be labeled and sold. 

Now, affiant shows that the process employed by the complainants 
in putting op their shrimps in can, under their pretended patent, is very 

ditferent from that use by thie affiants. The complainants pro- 
118 ceed us follows: The cans are furnished with linen or muslin 

bags, or bags made of some other textile material, sewed up on 
the sides, and with bottoms sewed in about the same diameter as cans, 
und enough longer to enable the top to fold over and make a coat-" 
ing over the top of the contents of the can when filled. The shrimps 
are picked raw and washed, then put into wire baskets and subjected 
to boiling heat for five minutes only in a receptacle containing water 
three degrees salt by the saltometer. After boiling five minutes 
exactly, and before they are thoroughly cooked, they ure then re- 
moved to tables and allowed to cool. After cooling, the cans are 
fillel, being prepared as befure stated, and soldered, and are then 
subjected to a process in the Schreiver patent kettle, which is a 
wrought-iron kettle with cast-iron top, containing one-third water, in 
which live steam is admitted, the top heing steam-tight; and after 

being brought to u heat of 245° Fahrenheit, they are boiled 
114 for ninety minutes, and then taken out of ssid Schreiver ket- 

tle. The said caus are submerged im cold water for ubout ten 
minutes, and they are then ready for labelling, and after thut for sale. 

Aud affiant further says that the placing of the shrimps in the can 
while they ure in a moist or dry condition and devoid of free liquor 
or gravy, sealing the cans without adding any liquid to their contents, 
and cooking the contents of the cans after sealing, are not meaus and 
processes invented or discovered by complainants or their father, 
and which they now pretend were patented by them under original 
patent No. 178,916, and reissued patent No. 9,957, but such means 
and processes were used long before the dlutes of suid patents in put- 
ting up can goods of all kinds, meat, fish, shell-fish, game, poultry, 

vegetubles, fruit, &c., and complainants have no right to the 
115 exclusive use of such means and a and such is not 

given to them hy said patents, and is not claimed in their ap- 
plication for said patent; and, if it were given to them by said pat- 
ents, would be null and void by reason of said means and processes 
having been publicly in use long before the date of suid patents, or 
of the application therefor. 

That the providing of the cans with bags to hold the contents 
thereof, and to prevent direct contact of said contents with the metal 
of the can, is not a means or process invented by complainants or 
their futher, and which they pretend was patented by them under 
the patents above named; but said means and process was discov- 
ered and used lung before the date of said patents, or of the appli- 
cation therefor, and is described exactly in a patent No. 156,693, 
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issued to George H. Chinnock, under date of November 10th, 1874, 

application filed May 15th, 1874, more than two years prior to the 
issuance of complainant’s first patent. A copy of the patent 

116 issued as aforesaid to suid Chinnock is hereto annexed as part 
of this affidavit. 

And affiant further says thut it is not true that complainants have 
been the only persons packing shrimps since the issuance of their 
said patents until affiants commenced the business; because more 
than a year ago, und until very lately, the ‘Mexican Gulf Packing 
Co. have been packing sbrimps in cans, using the very same pro- 
cesses as those used by compluinants, except that they used a puper 

instead of the textile bag as used! by complainants, and in place 
thereof; am complainants well knew of the ssid proceedings of said 
Mexican Gulf Packing Co., and have taken no steps to stop or pro- 
hibit the same. | 

Now, atfiant farther says that on the 13th of August, 1879, Em- 

mett C. Pecor and Frederick W. Bartlett, of Galveston, Texas, 
117 having previously made the invention hereafter described, and 
tested and proved its merits by various and continued pre- 
vious experiments, filed an application for a patent in the Patent 
Office for a new and useful invention in canning shrimps and other 
fish; and said Bartlett having assigned all of his right, title, and interest 
in suid invention to said Pecor on the 6th of April, 1880, letters 
patent issued to said Pecor for suid invention under the number 
226,347. In the specitications of said patent the following declara- 
tion is made, showing that the attention of the proper officers of the 
Patent Office was primarily called to the patent of the complainants 
when the patent of suid Pecor was applied for: therefore it has been 
the practice in canning shrimps and like shell-fish to inclose the fish 
in a bag made of some textile fabric, to place the bug containing the 
fish within an ordinary tin can, and then to subject the can and its 
contents to the ordinary boiling and mode of treatment such as are 
ordinarily used in canning vegetable and animal subetances ; 
118 and it is further declared therein that said invention consists, 
instead of the ordinary bag of textile material which bas 
heretofore been used to inclose the shrimps, we huve found that a 
cheaper und better substitate may be made from paper, which we 
prepare and apply in the following manner, and then follows a de- 
scription of the use of the paper just as this affiant uses it, and as 
hereinbefore set forth; that suid specifications go on to say that 
“the subsequent treatment is in accordance with the well-known 
practice in canning vegetable aud animal substances. This paper lining 
is much more cheaply and expeditiously applied than the cloth bags 
heretofore used, us no sewing is required ;” whereupon said inventors 
made the following claim, which was allowed by suid patent: “An 
interior paper lining prepared with paratine as and for the purpose 
set forth;” all of which will more fully appear by reference 
119 to said patent, which is hereto annexed and made a part of 
this affidavit. 
That on the 4th day of January, 1882, this affiant bought and pur- 
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chased the said patent No. 226,347 from said Pecor for a valuable 
consideration, and suid Pecor transferred suid patent to this affiant, 
and said transfer was daly recorded in the Patent Office on the 7th 
day of January, 1882; all of which will more fully ap by refer- 
ence to said transfer and the certiticate of record, which are also 
hereto annexed and made part of this affidavit, and this affiant has 
ever since been the owner of suid patent, ad all the busine-s of can- 
— shrimps that this affiant has ever done has been by authority of 
suid patent. 

Aud affiant further saith that the original patent under which 
complainants claim their original invention, No. 178,916, was issued 
on the 20th of June, 1876, on an application filed the Ist February, 

1876, and under the specification filed by complainants 
120 und their ancestor fur suid patent. The only thing which 

they cluimed as new and which they desired to secure by 
letters putent was “the herein described method of preserving 
shrimps and preventing their discoloration, which consists in placing 
textile fubrie between the can und its contents, and then sealing the 
can and subjecting the same to a boiling process,” and the suid com- 
plainants rested sutisfied with said claim and their suid letters patent 
until long after the issuance of ‘aforesaid patent to the suid Pecor, to 
wit, until the 9th of April, 1881, when complainants made and filed 
an application for reisened letters patent, which were issned to them 
under the number No. 9957 on 6th of December, 1881, and in their 
spevitications for said reissue they made the following cluim as new: 
“As an improvement in the art of preserving shrimps in metal cans, 

the mode of preventing the discoloration of the shrimps, 
121 which cunsists in interposing between the metal can and the 

shrimpe an enveloping material for the shrimps, which is not 
itself capable of discoloring the shrimps, and then sealing the can 
and subjecting the same and its contents to u boiling process, sub- 
stantially as described; that suid reissue was contrary to luw and 
void, inasmuch as the delay for the application of said reissue was 
unreasonable, and suid reissued patent could not lawfully be reissued, 
asit was not for the purpose of enlurging the claim and extending the 
scope of the patent after the discoveries had been made by unother 
inventor and duly patented by him; and suid reissued patent is void 


as covering new mutter, and more than the complainants had a right 


to claim. 
(Signed) T. T. WHITE. 


Sworn to and subscribed before me, notary, this 25th March, A. D. 
1882. 
ILsxaL.] (Sigued) CHAS. T. SUNIAT, 
Not. Pub. 


122 Emmett C. Pecor, being duly sworn, deposes and says that 
he has carefully read the above affidavit of T. T. White, and 
corroborates and confirms the same in every particular. 
(Signed) | E. C. PECOR. 


— — creep ae — 


E ine gee = maaan Al pager Otero eects 
— ——G — 


— — 


—— — * eee 
— — — 


46 WHITE ET AL. v. DUNBAR ET AL. 


1 1 1 and subscribed before me, notary, this 25th of March, 
. D. 1882. 
(SBAL.} Signed) CHAS. T. SONLAT. 
f — Not. Pub. 


Affidavit of William Wallace, referred to in and made part of the fore- 
going testimony.— Filed by defendants March 80, 1882. 


U. 8. Circuit Court, eastern dist. of La. 
Geo. H. Dunsar et al. 


ve. 
T. T. Warts et al. 


William Wallace, being duly sworn, dep and says that he is 
at present employed as foremun for T. T. White & Co., and is familiar 
with the manner of preserving and packing shrimpe in that establish- 

ment; that the cans being ready for packing three pieces of 
128 paper, previously boiled in parafine wax, are cut and placed in 

the can, so that one pieve covers the bottom and another piece 
the sides, and a third piece the contents when can is filled; the 
shrimps ure picked raw, then washed and thoroughly cooked for 
about twenty minutes, and until fit to eat; they are then placed in 
the cans, which are soldered, and the cans are then put into a steam 
retort, without water, which is heated to 210° ‘Fuhrenheit, where 
they remain from two and a half to three houra, which process has 
the effect of condensing the air and liquid in the can, and extermi- 
nating any avimal or vegetable life that may remain in the contents 
of the can, after which the shrimps are ready to be lubelled and 
then sold. 

That affiant was formerly in the employment of the complainants, 
und was foreman for them from August, 1881, to February, 1882; 
that the process of preserving and packing shrimps used by com- 

lainants was entirely different from that used by defendants ; 

124 in complainants’ establishment the cans are furnished with 
linen or muslin bags, or bags made of some textile materials 

sewed on the sides and with bottom sewed in about the same diame- 
ter as cuns, and enough longer to enable the top to fold over and 
make a coating over the top of the contents of the can when filled; 
the shrimps are picked raw and washed, then put into wire baskets 
and subjected to a boiling heut for tive minutes only in a receptacle 
containing water three degrees salt by the sultumeter ; after boiling 
five miuutes ‘exactly, and before they are thoroughly cooked, they 
are then removed onto the tables and allowed to cool; after cooling, 
the cans ure filled, being prepared as before stated, and soldered, and 
are then subjected to a process in the Schreiver patent kettle, which 
is a wrought-iron kettle with cast-iron top, containing one-third water, 
in which live steam is admitted, the top being steam-tight; and 

125 after being brought to a heat of 245° Fubrenheit, they are 
boiled for ninety minutes, aud then taken out of said Schreiver 
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kettle; the suid vans ure submerged in cold water for about ten 
minutes, and they are then ready for labelling, and aftor for sale. 
That the placing of the shrimps in the can while they are in a 
moist or dry condition, and devoid of free liquor or gravy, sealing 
the cans without — any liquid to their contents, and cooking the 
contents of the can after sealing, are not means and in- 
—— and —— by com a or Pee —— and — 
they now pretend were patent them under original patent No. 
178,916 and reissued patent No. 9957, but such — and 
were used long before the date of such patents. Afflant been 
engaged since 1848 in putting up canned goods; has put up in cans 
lobster, shad, oysters, and other kinds of fish; all kinds of 
126 meut, both fresh and corned, and poultyy and game, und all 
kinds of vegetubles, and has used for all of them, since said 
year 1848, and prior to the year 1876, the same process as used by 
complainants, with the exception of the lining of the enn; except 
that in place of the Schreiver kettle affiant bus used for the same 
purpose, and to produce the same effect, chloride of calcium, which 
is a product of salt, and used in an opened kettle by which the same 
degree of heat can be obtained as by the use of the Schreiver kettle ; 
that all of the above named urticles so canned by affiunt in said 
years prior to the year 1876 were portially cooked before going into 
the can, and the used by complainants, and as above de- 
scribed, were used befure 1876 in factories in which I was 2 
in New York, in Baltimore, in Burlington, New Jersey, in k, 
Virginia, and in Fulton, Texus.. . 
127 Providing the cans with a lining to prevent direct contact 
of the contents with the metal, is not a means or process in- 
vented by complainants or their father, and which they pretend was 
patented by them under the patents above named, but such means 
and process was used long before the date of said putent, and is de- 
scribed exactly in a patent, No. 156,693, issued to one H. 
Chinnock under date of November 10th, 1874, application filed May 
16th, 1874, more than two years prior to the issuance of complainants’ 
patent; a vopy of the patent issued, us aforesaid, to said Chinnock, 
18 3 annexed as part of this affidavit; and farther this depouent 
saith not. 


3 (Signed) WM. WALLACE. 


1 1 to and subecribed before me on this 22d day of March, A. 


Ls. Signed MARK BREEDEN, In., 
— Notary Public. 
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Document marked P,“ referred to in and made part of the foregoing 
—s affidavit of T. T. Rite. Filed by def is Murch 80, 1882. 

128 : G. H. Chinnock. 

Pavkages for jellies, jams, etc. No. 156,698; patented Nov. 10, 1874. 
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129 Unitep States Patent OFFIce. 
George H. Chinnock, of Brooklyn, New York. 
Improvement in packages for jellies, jums, &. 


Specifications forming part of letters patent No. 156,693, dated No- 
vember 10, 1874; application filed May 16, 1874. 


To all whom it may concern: 


Be it known that I. George H. Chinnock, of Brooklyn, in the 
county of Kings and State of New York, have invented certain im- 
provements in closed packuges of jelly, jams, marmulades, &c., of 
which the following is u specification : 

This invention comprises u sealed paper package of jelly, jam, 
marmalade, miuce-ment or similar sweetment, made and constituted 
as un article of manufacture and trade, hitherto unknown, and em- 
bracing the combination with an external shell of stiff puper or paper 
bourd of an internal paper bag provided for the immediate reception 
of the jelly, jam, or marmalade, us the cuse may be. 

igure 1 is u vertical sectionul view of a package made 
130 = according to my invention, as closed fur storage or transpor- 
tation. Figure 2 is a side view of the same as opened and in 

use during the removal of a portion of its contents, 

A is u cylindrical shell or case made of stiff paper or paper board, 
and fitted with a permanent bottom “a” and a removable b.“ 
This shell or case should be made of inodorous paper, und is prefer- 
ably water-preoted on its external surface by any suitable means. 
B is a bag made of cylindrical form, and of somewhat less diameter 
than the internal diameter of the shell or case “A,” so that when 
filled it may pass readily into the same. The bag B should further- 
more be of such length that when filled to the requisite degree and 
placed within the shell its upper part may be folded over its contents 
us indicated in Fig. 1. This bugshould be made of paper, water and 

air proofed by treatment with paraffine, or equivalent mate- 
131 rial which will not impart objectionable taste or odor to the 
contents of the bag; the bug should be placed within the shell 
with its upper end opened and projecting above the top of the said. 


shell; the jelly, jam, marmalade or like substance then poured in a hot 


or melted condition into the bag, when by cooling it resumes its vis- 
cousor comparatively firm condition; the upper end of the bug is then 
closed down over the contents as iudicated in Fig. 1, and the cover 
6 is placed upon the shell to tightly close the same. When desired 
a strip of paper may be placed over the joint ut “a,” between the 
cover and the shell, to retain the cover more securely in place and in- 
crease the sir and water proof character of the shell. 

It will be seen that by inclosing the jelly, jam, marmalade or the 
like within paper, inodorous and tasteless, the deleterious effects that 
sometimes urise from the absorption of sults of tin when sweetmeuts 
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are inclosed in tin cases are wholly avoided at the same time 
182 that there is also avoided that injury to the taste and flavor 
of sweetmeats which occurs when they are packed in wood 
having, as is commonly the case, an objectionable taste or odor. As 
thus put the sweetmeats may be ea intact for any length of time, 
and carried and transported from place to place without injury. 
When it is desired to remove or use a portion of the contents of 
the package, the cover ö is taken off, the shell is partially inverted, 
and the bug B and its conteuts allowed to slide outward a portion of 
ite length, as indicated in Fig. 2. This done, the desired yy 
may be cut off by the use of u knife as indicated at 6 in ig. 2, 
after which the remaining part may be returned within the shell by 
bringing the lutter to its upright or normal condition, and be kept 
for future use by simply replacing the cover upon the shell. 
133 It will be understood that when desired the package muy 
be used without the internal bug, and made of round, square, 


_ or oval form, as may be preferred. 


What I claim: as my invention is— 

As u new article of manufacture, the air and water tight packuge 
of jelly, jam, marmalade, or mince-meat used with the internal bug, 
substantially us and for the purpose set forth. 

GEO. H. CHINNOCK. 


Witnesses : 
Jamus A. WHITNEY. 
Ww. B. Puatr. | 
Patent A, referred to in and made of the foregoing 1 of T. T. 
— File by defendants March 80, 1882. 


Tue Untrep States oF AMERICA. 
No. 226,847. 


To all to whom these presents shall come: 


134 Whereas Emmett C. Pecor and Frederick W. Bartlett, of 
Gaulveston, Texas, have presented to the Commissioner of 
Patents a petition praying for the grant of letters patent for an al- 
1 new and useful improvement in canning shrimps and other 
suid Bartlett having assigned his right, title, and interest in said 
improvement to said Pecor, a description of which invention is con- 
tuined in the speciticutions of which a copy is hereunto annexed and 
made a part hereof, and have complied with the various require- 
ments of law in such cases made and provided; and Pert 
Whereas, upon due examination e, the said claimants are ad- 
ju to be justly entitled to a patent under the law: 
ow, therefore, these letters patent are to grant unto the said 
Enimett C. Pecor, his heirs or assigns, for the term of seventeen 
years from the sixth day of April, one thousand eight hun- 
185 dred and eighty, the exclusive right to make, use, and veud 
the said invention throughout the United States and the terri- 
tories thereof. 
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In testimony whereof I have hereanto set my hand and caused 
the seal of the Putent Office to be affixed, at the city of Washing- 
ton, this 6th day of April, in the year of our Lord one thousand 
eight hundred and eighty, and of the Independence of the United 
States of America the 104th. 


(SEAL. ] (Signed) A. BELL, 
Acting Secretary of the Interior. 
Conntersigned— 
(Signed) H. E. Parnes, 
Comm’r of Patents. 


Z. C. Pecor and F. N. Bartlett.— Canning shrimps and other fish.— 
| No. 226,847.—Patented April 6, 1880. 


No. 924; page 135. 


2 * 


— N 
tr ay E 
186 Inventors: 
EMMETT C. PECOR. 
FREDERICK W. BARTLETT. 
Witnesses : By ELLIS SPEAR, 4. 
R. F. Barnes. 


F. L. MIppLeton. 


Unitrep States Patent Orricx. 


Emmett C. Pecor and Frederick W. Bartlett, of Galveston, Texas, 
said Bartlett assignor to suid Pecor. 


Canning shrimps and other fish. 


Specification forming purt of lotters patent No. 226,847, dated April 
285 6th, 1880; application filed August 18, 1879. “es 


To all whom it may concern: 
‘Be it known that we, Emmett C. Pecor and Frederick W. Bartlett, 
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of Galveston, Texas, have invented an improvement in (5] preserv- 
ing shrimpe and other fish, of which the following is a specification. 

Our invention relates to the canning of shrimps and other like 
shell-fish, und hus for its object the better preservation of (10) the 
fish and greater expedition and cheapness in canning. 

Heretofore it hus been the practice in canning shrimps and 

137 _like shell-fish to inclose the fish in a bag made of some textile 

fabric, to place the bag containing the fish [15] within an 

ordinary tin can, and then to subject the can and its contents to the 

ordinary boiling and mode of treatment such gs are ordinarily used 
in canning vegetubles and animal eubstances. 

This mode of treatment, when applied to the preservation [20] of 
shrimps, is, to a certuin extent, defective, for the reason that certain 
acids, or avidulous substances, existing in or generated from the fish 
attack the tin can, and thereby impart to the contents [25] an un- 
pleasant taste greutly uffecting the quality of the food thus preserved. 

The first part of our invention has for its object to obviate this 
difficulty, and it consists in lining the can with a coating of asphal- 
tum [80] cement. This couting we form of any sind quality of 
asphaltuin diseolved in any solvent suitable for the purpose. When 


the solution is of proper consistency for convenient application we. 


cout in any convenient way I35j the whole interior of the can 

138 therewith, and also apply u coating to the inside of the cover 
which has been previously fitted to the cun; the coating 
within the can and upon the cover is then thoroughly dried, and the 
can [40] is then y to receive its contents. ‘This coating effect- 
uall ects the metal of the can from the action of any acids or 
idulous substances, and we have found by careful and thorough ex- 
periments that it serves to preserve the shrimps perfectly [45] fresh 

eweet. 

Besides its quulity of resistance to the action of acid, it is tough 
and flexible, and does not break when the can, as often bappens, is 
indented or bent. 

150 In carrying out the second part of our invention, instead of 
the ordinary bug of textile material which has heretofore been used 
to enclose the shrimps we have found that a cheaper and better sub- 

stitute may be made from paper, which we prepare and apply 

139 in the [55] following manner: The paper being first couted 
with a hot solution of paruffine, or kindred substance, paraf- 

fine being the best, we cut from any suituble kind of paper two 
disks just large enough to fit into [60] the can; we then cut another 
of paper in width just equul to the interior depth of the can, 
long enough, when placed within the can, to cover the interior 
surfuce; we then place one disk of paper upon the [65] bottom of 
the can, the interior surfuce having been previously coated as here- 
tofore described; we next place the strip of puper which is to cover 
the walls of the can in proper position, then fill the can with the 
shrimps, [70] put in place the paper vover, then solder upon the can 
the tin covering ; the subsequent treatment is in uccordauce with the 


Es el me, 


2 


0 
s 
Mae HS a Pat ue = 
f 
— 
ae 


1 


* 1 ME 


58 


well known practice in canning — — and animal substances ; 

this paper [75] lining is much more cheaply and expeditiously 

140 appli — 8 the cloth bags heretofore used, us no sewing i¢ 
uired. 

We — found also that the intestine of animals may be 
utilized for this purpose by thoroughly cleansing and [80] cutting 
them of proper length ; they may be closed at the lower end by tying 
in the ordinary manner. } 

Referring to the accompanying drawing, which represents a can 
with the cover in place and one side partly broken away, (85) A is 
the outer shell of metal, the bituminous coating is represented at 6, 
and paper at e. 

Manifestly the proportions of the can may be changed without 
departing from the [90] spirit of our invention. 

e ure aware that wooden cans and boxes have heretofore been 
known with a lining of asphalt or paratine, and we are aleo aware 
that tin cans have been heretofore lined with copal varnish; we do not 
therefore (95) broadly claim the lining of cans with asphaltum with- 

out regard to the material of which the can is made, and dis- 
141 tinetly limit our claim to the flexible lining described, which, 

as heretofore stated, with tin [100] metal cans has sufficient 
toughness and flexibility to bend with the metal of the can withont 
cracking and consequent exposure to the action of acids contained 
in or generated by the contents [ö] of the can. 

Having thus described our invention, what we claim is— 

1. In a flexible metallic can for shrimpe and like fish, a coating of 
asphaltam cement covering the inner surtuce of [10] the can and ad- 


hering to the metal, as and for the purposes set forth. 
2. In combination with the metallic can lined with asphultum ce- 
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ment in the manner described, an interior paper (15) lining, prepared 


with paraffine, as und for the purposes set forth. 
In testimony whereof, we have signed our names to this specifica- 
tion in the presence of two subscribing witnesses. 


142 EMMETT C. PICOR. 

* FREDERICK W. BARTLETT. 
: itnesses : 
a _. A.J. Watxer. 
; Cuartes Evans. 


Affidacit of George Brown.—Filed by def is March 80, 1882. 
U. S. Circuit Court, east’n die’t of La. 
Gores H. Dunpar et als. 


vs. 
T. T. Wurrx et als. 


George Brown, superintendent of the packing establishment of T. 
T. White & Co., being duly sworn, deposes und says that he is 
familiar with the manner of preserving and packing shrimpe in that 
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establishment ; that the cans being ready for packing, three pieces of 
paper previously boiled in puraffine wax are cut and placed in the 
cans so that one piece covers the bottom and another piece the side 
and a third piece the contents ‘of the can when filled; the 
148 = shrimps ure picked raw, then washed und thoroughly cooked 
for about twenty minutes, and until fit to eat; they are then 
in the cans, which are soldered, and the cans are then put into 


a ateam retort without water, which is heated to 240° Fahrenheit, 


where they remain from 21 to 8 hours, which process has the effect 
of burning out the air from the cans, ufter which they are ready to 
be labelled und then sold. | 
That the claim of the complainants in their bill herein filed, that 
the placing of shrimps in cans while they are in a moist or dry con- 
dition and devoid of free liquor or gravy, sealing cane without 
adding liquid to their contenta, and cooking the contents of the cans 
after sealing, are means and processes invented by complainants or 
their father, and which they now pretend were patented by them 
under original patent No. 178,916 und reissued patent No. 9,957, is 
not correct, — — or valid, becuuse such means and pro- 
144 cesses were long before the date of said patents; that 
affiant was employed in Montreal, Canada, in 1874, by the . 
North American Packing Co., in putting up canned goods of all 
kinds—meats, fish, gume, poultry, and vegetables—where the same 
was used as is used to-day in the estublishment of defendants, 
with the exception of the lining of the cun,) and where retorts sim- 
ilar to those used by defendant were used for the same purpose and 
in the same way, and where water baths and calcium baths were used 
to cook the con’ts of the cans after the same had heen filled with 
meats or other edibles, while in a moist or dry condition and devoid 
of free liquor or gravy, said cans being sealed without adding any 
liquid tu their contents, just as the shrimps are treated by the com- 
plainanta, as affiant is informed. 
That providing the cans with a lining to prevent direct con- 
145 tnet of the contents with the metul is not a means or process 
invented of discovered by complainants or their father, and 
which they pretend was patented by them under the patents above 
numed, but such meaus — — was used long before the date of 
suid patente, and is described exactly in a patent No. 156,698, issued 
to one George H. Chinnock under date of November the 10th, 1874; 
application filed May 10th, 1874, more than two years prior to the 
issuance of complainants’ patent; a copy of said patent issued as 
aforesaid to said Chinnock is hereto annexed as part of this affidavit. 
And further deponent saith not. a 
(Signed) GEO. BROWN. 


Sworn to and subscribed before me this 22d day of March, A. D. 


1882. 
(SEAL. ) (Signed) MARK BREEDEN, Jr., 
Not. Pub. 


* 2% Z * 4 
——— — ae 
5 oe 


aN a Re et 


WHITE ET AL. V. DUNBAR ET AL. 3 55 


Transfer “ B,“ referred io in and made part of the foregoing affi- 
146 davit of T. T. White.—Filed by def ts h 80, 1882. 


Whereus Enimett C. Pecor and Frederick W. Bartlett, of Galveston, 
Texas, have invented a certuin new, useful improvement in cannin 
shrimps and other fish, and for which letters patent have been issu 
to said Emmett C. Pecor in his own right and as assignee of said 
Frederick W. Bartlett, under the number 226,847, under date of 
April 6th, 1880; and whereas T. T. White, of New Orleans, Louisi- 
ana, is desirous of acquiring the entire interest in the same— 

Now, therefore, to all whum it may concern, that for und in consid- 
eration of the sunt of one thousand dollars to me in hand paid by 
said T. T. White, the — whereof is hereby acknowledged, I. said 
Emmett C. Pecor, have sold, assigned, and transferred, and by these 

presents do sell, trunsfer, und assign unto said T. T. White, the 
147 whole right, title, and interest in and to said improvement in 

canning shrimps and other fish, and in and by the letters pat- 
ent therefor, us aforesaid; the sume to be held and enjoyed by suid 
T. White for his own use and behoof, and to the use and behoof of 
his legul representatives, to the full and of the term for which said 
letters patent are or may be granted, including any extensions, as 
fully and entirely as the same would have been held and enjoyed by 
me if this assignment had not been made. 

In faith whereof I have hereunto set my hand and seal this fourth 
day of January, A. D. eighteen hundred and eighty-two. 

[SEAL.] (Signed) E. C. PECOR. 

Attest: 
Signed: P. A. Ory. 
Juv. J. WARD. a 


Stats or Lovistana, 
City of New Orleans. 


On this fourth day of January, A. D. 1882, before the 8 
a qualified notary public in and for the parish of Oricans, 
148 State of Louisiana, appeared the above named Emmett C. 
Pecor, to me to be personally known to be the individual de- 
ecribed in and who acknowledged thut he execated to same as his 
act and deed for the uses and purposes therein mentioned. 
As witness my band and a 
(SEAL. } (Signed) ANDREW HERO, In., 
Not. Pub. 


t: Received for record Jan’y 7th, 1882, and recorded in Liber H 

¢> 27. page 470 of transfers of patents. 

. In testimony whereof I have caused the seal of the Patent Office 

3 to hereto affixed. 

4 (Signed) V. D. STOCKBRIDGE, 
Acting Commissioner. 
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Hearing and submission of application for Injunction pendente lite. 
Extract from the Minutes of March 80, 1882. 
Gzores H. Dunsar et al. 


v8. 
T. T. Wurrs et al. 


This cause came on to be heard on the complainants’ ap- 
149 plication for an injunction pendente lite, and was ed by t 
counsel for the parties respectively and submitted, when the 
court took time to consider. 


No. 9858. 


Order allowing Injunction pendente lite. 
Extract from the Minates, April Term, 1882. 
New Onrveans, Monday, April 24, 1882. 
Court met pursuant to adjournment. Present: Hon. E. C. Bill- 
inge, district — 
Grores H. Dunpar et al. 


vos. 
T. T. Wurrte et als. 


This cause came on to be heard on the application of the com- 

plainants for an injanction pendente lite, and wus argued by counsel. 

On consideration whereof, it is ordered that an injunction pendente 

lite issue herein, enjoining and inhibiting the defendants herein 

150 in manner and form and to the extent prayed for in complain- 
ante’ bill of complaint. 


No. 9858. 


Motion for Bond, and order fixing same for hearing. 
Extract from the Minutes of April 25th, 1882. 
Geo. H. Dunpar et als. 


ts. 
T. T. Warts et als. 


And now come the defendants herein by their counsel, Joseph P. 
Hornor and Francis W. Baker, and move the court to so modify the 
order for injunction herein pendente lite as to require the complain- 
ants to give bond, with and solvent surety conditioned as the 
law directs, in the sum of $50,000, to pay suid movers all costs and 
damages they may suffer in the event the writ of injunction herein 
is wrongfully iesued and allowed. 

reupon, upon consideration thereof, it is ordered that 

161 said motion be filed and be heard on 29th instant at 11 A. M. 
And the counsel for complainants, here present in open court, 
accepts notice thereof. 


No. 9558. 
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Continuance of Motion for Bond. 
Extract for the Minutes of April 29, 1882. 
Gro. H. Donna et al. 
vs. 
T. T. Wurtz et als. 
Ordered that the motion for bond herein, returnable this day, 80 
over till Saturday, 6th May, 1882, at 11 o’clock a. m. 


Entry at Rules. 
Extract from Chancery Order Book, May Rules, 1882. 
Gro. H. Donnan et als. 


ve. 
T. T. Warts et als. 


No. 9858. 


No. 9858. 


Monpay, 1st. 


The defendants Me by J. P. Hornor and F. W. Balcer, their 
. solicitors, have this day entered their appearance to complainante’ 
bill of complaint. 


152 Submission of Motion for Bond. 
Extract from the Minutes of May 27, 1882. 


Gro. H. Dunbar et als. 
1 b No. 9858. 
T. T. Wurrs et als, 


This cause came on to be heard dn the motion of the defendants 
for bond, and was argued by the counsel for the parties respectively 


and submitted ; when the court took time to consider. 
Answer and 3 Exhibits.—Filed June 5th, 1882. 
U. S. Circuit Court, eastern dist. of La. 


Guo. H. — et als. | 
No. 9858. In Chancery. 


. I. Wurrs ot als. 


To the Honorable the Judges of the Cirenit Court of the United 
3 States for the eastern district of Louisiana: 


The answer of Theodore T. White, William A. Gordon, 
158 and Emmett C. Pecor to the bill of complaint of George Hi. 
Dunbar, Francis B. Dunbar, and Charlotte Z. Dunbar, com- 
inants. 
These defendants, now and at all times hereafter saving and re- 
serving to themselves any and all manner of benefit and advan 
of exception to the many errors and insufficiencies in the complain- 
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ants’ suid bill of complaint contained, for answer thereunto, ur unto 
so much or such parts thereof as this defendant is advised is material 
for him to make answer unto, answers and says: | 
Ist. That it is not true that as set forth in the first paragraph of 
said bill of complaint, that on or about the 14th day of January, 
1876, or at any other time, Geo. W. Dunbar, Geo. H. Dunbar, und 
Francis B. Dunbar were the true, original, and firet inventors or dis- 
coverers of a certain new and useful invention, to wit, a new and 
useful improvement in preserving shrimps in metul cans, not known 
or used by others before their invention or discovery thereof, 
154 = &c., us set forth in said paragraph, but that the truth and facts 
ure and were us hereinafter set forth in this answer; that the 
same had long been known to the public, and for more thun two 
years had been previously claimed to have been invented and dis- 
covered by one George H. Chinnock, of Brooklin, New York, who 
filed an application for a patent therefor on 16th May, 1874, and to 
whom letters patent therefor were granted, under the No. 156,693, 
on the 10th of November, 1874, more than two years prior to the 
iseuunce to the complainants’ original patent. A copy of the draw- 
ings, specifications, und claim of said Chinnock letters patent No. 
156,698 are hereto unnexed and prayed to be tuken as a part of this 
answer and marked “ Exhibit P. 
2d. Thut it is true that application was made for a patent, as set 
forth in the second paragraph of said bill of complainants. 
155 3d. That it is true that James T. Emerson was duly ap- 
pointed and qualified as the administrator of the estate of 
— W. Dunbar, as set forth in the third paragraph of suid bill 
complaint. 
4th. That is true that letters patent issued as set forth in the fourth 


1 1 suid bill of compluint. 
Sth. tis true that letters patent under the number 178,916 
issued as set forth in the fifth paragraph of said bill of complaint. 
6th. That it is true thut after issuance of suid letters patent the 
eaid Geo. W. Duubar, Geo. H. Dunbar, and Francis B. Dunbar did 
pack and preserve shrimps according to the process described in the 
specifications und claim annexed to said letters patent No. 178,916, 
but they were not the inventors of said process, and were uot in the 
exclusive use and possession of the same, but the same and similar 
processes were used by others, and were in general use more than 
two years befure and since the issuance of said letters patent. 
156 7th. And as to the matters contained in the seventh para- 
graph of said bill of complaint, these defendants are advised 
thut they need not further answer the same. 

Sth. t it is not true that on or about the 6th day of December, 
1881, thut the said Jumes T. Emerson, George Th Dunbar, and 
Francis B. Dunbar found thut said letters patent No. 178,916 were 
inoperative by reuson of a defective or insufficient specification, and 
it is not true that there was any error having arisen by any inad- 
vertence or mistake, but thut the application fur a reissue thereafter 


' 
} 


. inadvertence, accident, or mistake, and any allegation of such was a 
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alluded to was made with fraudulent.and deceptive intention on the 
part of suid Emerson and said George II. and Francis B. Dunbar, 
and was so made without the knowledge of defendants after the 
issuance to Emmett C. Pecor, one of these defendants, of the letters ‘ 
patent No. 226,847, hereinafter fully described and set forth, with 7 
the fraudulent intention of thereby annulling and rendering in- | 
valuable the said letters patent No. 226,347 by claiming and 

157 _ procuring to be issued reissued letters patent for à different 
invention from that which suid letters patent No. 178,916 

were issued by the introduction of new matter into the claim and 
3 and that it is true that thereupon said letters patent 
o. 178,916 were surrendered, and that fraudulently and wrongfully 
new letters patent, ostensibly but not really for the same invention, 
a reissue as pretended, were on the 6th of December, 1881, issued 
and delivered under the No. 9957, as set forth in the eighth para- 
h of said bill of complaint, but the same was not put into use 

y the complainants in any manner, and the process described in 
suid reissued patent has not been put into use by said complainants 
in any other manner thun that in which they used a part of the same 
as described in the specifications of the original letters patent, No. 
178,916, of which they were not the inventors, They have never 
been in the exclusive use and possession of any of the processes | 
158 set forth in either their original or their reissued piſtents; “4 
that said reissued letters patent are absolutely null and void : 

for the following reasons: 

Ist. That the original letters patent No. 178,916 issued to com- 
plainants were in no manner inoperative or invalid by reuson of a 
defective or insufticient specificatioy, or by reason of uny error by 


me pretense. 
2d. That new matter was introduced into the claim and specifica- 
tion of the reissued letters putent, whereby the same wus made 
broader and comprehended a different invention than that provided 
for and covered by the original letters patent Na. 178,916, to wit: 
it wan provided in the specification of suid original patent No. 
178.916 that primarily the improvement of the complainants con- 
sisted in placing a suitable textile fubrie, between the fish or other 
article of food to be preserved, as to cause it to so intervene as to 
prevent, under all circumatances, any direct contact between 

159 the metallic surface of the can and its contents; and it is the 
employment of such textile fabric, in connection with the pro- 

cess hereinafter described of treating the fish or other article, both 
before und after the same is placed in the can and sealed, which con- 
stitutes the nature or subject-matter of our present invention; and 
what complainants claim as new.consisted in placing textile fabric 
between the can and its contents, while in the complainants’ reissued 
patent No. 9957 their pretended invention is set furth in the specifi- 
cation as consisting in “ firet providing the can with a lining to pre- 
vent direct contact of the shrimps with the metal ;” and what they 


a 
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claim as new consisted “in interposing between the metal can and 
the shrimps an — material for the shrimpe which is not 
iteelf capable of discolor the shrimps,” &c., an entirely different 
invention, if there was any invention at all by complainants, which 
is denied. 8d. That the delay in the application for the re- 
160 issued letters patent was unreasonable, oul during which com- 
nants slept upon their rights, if any they ever had, and 
this led the public to rely on the implied disclaimer as to every other 
en ng material except textile fabric involved in the terms of 
the nal patent. 4th. That the reissued letters patent of com- 
te, after so long and unreasonable delay, and after the issu- 
ance of the letters patent of Pecor, one of these defendants, as here- 
inbefore and hereinafter set forth, was an abuse of the power to 
reissues. 
9th. That as to the matters set forth in the ninth paragraph of 
said bill of complaint, these defendants are advised that they have 
already fully answered the same. 
10th. That as to the matters set forth in the tenth ph of 
said bill of complaint, these defendants say that they believe the 
tame to be true and admit the same. | 
161 11th. That as to the matters set forth in the eleventh para- 
graph of said bill of complaint, these defendants sexy that 
they be ieve the sume to be true, and admit the sume, except that 
deny that there was ever any invention or discovery mude for 
which the aforesuid letters patent issued. : 
12th. That as to the mutters set forth in the twelfth paragraph of 
said bill of complaint, these defendants deny that there was ever any 
invention or discovery made for which complainants’ patents issued, 
and that complainants and their ancestor did not have any exclusive 
use of any of the processes described und set forth iv their said 
ents. 
18th. That as to the matters set forth in the thirteenth paragraph 
of said bill of complaint these defendants reiterate that there was no 
invention or discovery, and they deny that the public have generally; 
acquiesced in any exclusive right of the complainants, who have 
none. 
162 14th. That as to the matters set forth in the fourteenth par- 
agraph of suid bill of complaint, these defendants. say that 
the same ure untrue; thut these defendants have not since the Ist dax 


of March, 1882, used any improvement. patent by complainants, or 
rved shrimps in metal cans by the means and processes set forth 
— aforesaid patents of the complainants, and do not contemplate 
ng so. | 
15th. That as to the matters set forth in the fifteenth paragraph of 
said bill of complaint. these defendunts say thut the same are true, 
eo far us they state that these defendants have, since Ist March, 1882, 
been preserving shrimps in metal cans by providing the cans with a 
lining to prevent direct contact of the shrimps with the metal, and 
cooking them as is hereinafter set furth; but they deny that they 
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have in any way infringed npon any pretended invention of com- 
plainants, as set forth in their patents, and they aver thut the 
168 pretended invention of the complainants were known long 
before the issuance of the original patent of complainants; 
that these defendants have been engaged in putting shrimps in cans 
for sale since the Ist March, 1882, up to the institution of this suit, 
but that these processes used by these defendants in canning shrimps 
are altogether different from those used by complainants; that the 
rocess ysed by these defendants is as follows: The common tin cans 
— ready for packing, three pieces of paces, previously boiled in 
paraffine wax, or coated with same, are cut and placed in the can, so 
that one piece covers the bottom, another piece the sides, and a third 
piece the top of the contents when the can is filled; the shrimps are 
then picked raw, then washed and thoroughty cooked for about 
twenty minutes, until fit to eat; they are then placed in the cans, 
which are soldered, and then put into a steam retort, without water, 
which is heated to 240° Fahrenheit, where they remain from 2} to 
3 hours, which process has the effect of condensing the air 
164 and liquids in the can and exterminating any animal or veg- 
etable life that may remain in the contents of the can, after | 
which they are ready to be labelled and sold. That process used 
by complainants in canning shrimps is as follows: The cans are fur- 
nished with linen or muslin bags, or bags made of some textile ma- 
terial, sewed up on the sides, und with bottoms sewed in, about the 
same diameter us the cans, and enough longer than the cans to enable 
the top to fold over and made a couting over the top of the contents 
of the cun when filled; the shrimps are picked raw und washed, then 
put into wire baskets und aunbjected to a boiling heat, for five min- 
utes only, in a receptacle containing water three degrees salt by the 
sultometer; after boiling five miuutes exactly, and before they are 
thoroughly cooked, they are then removed on to tables and al- 
lowed to cool; after cooling, the cans are filling, being pre- 
165 pured as before stated, und soldered, and are then subjected 
to u process in the Schriver patent kettle, which is a wrought- 
iron kettle with a cast-iron top, containing one-third water, in which 
live steum is admitted, the top being air-tight, and after being brought 
to heat of 245° Fahrenheit they ure boiled for ninety minutes and 
then tuken out of suid Schriver kettle; the cuns are then submerged 
in cold water for ubout ten minutes, and they are then ready for 
labelling, and after that for sale. 

That the placing of the shrimps in the cans while the former are 
in a moist or dry condition and devoid of free liquor or gravy, seal- 
ing the cans without adding any liquid to their contents, and cook- 
ing the contents of the cans after sealing, are not means und pro- 
cesses invented or discovered by 6y complainants or their father, and 
which they now pretend were patented by them under the original 

und reissued patents hereinabove set furth; but such means 
166 aud processes were used and known to the public, and bad 
been in public use in this country for more than two years be- 
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ng of the application for complainants’ said patents, in 
canned goods of all kinds, meat, fish, shell-fish, game, 


the date of said application for suid patents by R. M. 
& Co. and J. Waltemeyer, of Baltimore; by Louden & Kirby, 
— and Johu P. Allen, of Burlington, N. J.; by the Bos- 
ton Co, of Fulton, Texas; by Kemp, Day & Co., of New York; 
by the North American Packing Co., of Montreal, Canada ; and 
means and processes were claimed to have been discovered and 
tent is- 


to one Peter Durand, dated 30th August, 1810, a copy of which will 
be found in said decision reported in Ist United States Reports at 
pores 177 and 178, which is also made part hereof. That on the 
Sth A t, 1879, Emmett C. Pecor, one of these defendants, and 
F W. Bartlett, of Galveston, Texas, having previously made 
the invention hereafter described and tested and proved its merits 
by various and continued previous experiments. filed an application 
for a patent in the Patent Office of the United States at Washington 
for a new and useful improvement in canning shrimps and 

168 other fish, and suid Bartlett having assigned ull his right, 
title, and interest in said invention to said Pecor on 6th April, 

1880, letters patent of the United States, bearing date on that day, 
were issued to Emmett C. Pecor, whereby was granted to him, his 
successors or assigns, for the term of seventeen years from suid 6th 
April, 1880, the full and exclusive right und liberty of making, con- 
structing, using, and vending to others to be used, the invention or 
discovery for an improvement in canning shrimps and other fish, a 
description whereof was given in the words of said Pecor and said 
Bartlett in the schedule annexed to and made purt of suid letters 
patent, the same being issued under the number 226,847, us will 
more full appear by reference to said letters patent, which are here- 
unto annexed, and prayed to be taken as part of this answer 
and are marked as an exhibit “ Patent A;” that in the schedule 

169 of specificution annexed to the application for said patent, 
and which is made part of said letters patent, the following 
declaration is made, showing that the attention of the proper officers 
of the Patent Office was primarily called to the patent of the com- 
plainants when the patent of the said Pecor was applied for: Here- 
tofore it has been the practive in canning shrimps and like shell-fish 
to inclose the fish in a bug of some textile fabric, to place the bag 
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containing the fish within an ordinary tin enn, and then to subject 
the can and its contents to the ordinary boiling and mode of treat- 
ment such as are ordinarily used in canning vegetable and animal 
substances; and the invention of Pecor and Burtlett is therein then 
described to be, “instead of the ordinary bag of textile material 
which has heretofore been used to inclose the shrimps we have found 

thut a cheaper and better substitute may be made from paper, 
170 which we prepare and apply in the following manner,” and 

then follows u description of the use of the paper just as these 
defendunts use it, and as hereinbefore set forth, and said specifica- 
tion goes on to suy “that the subsequent treatment is in accordance 
with the well-known practice in canning vegetable and animal sub- 
stances, this paper lining being much more cheaply and expeditiously 
applied than the cloth bugs heretofore used, us no sewing is required; 
whereupon said inventors, Pecor and Burtlett, made the following 
claim, which was allowed bv said letters patent: “An interior paper 
lining prepared with paraffine us and for the purposes set forth; 
that on the 4th January, 1882, Theodore T. White bought said letters 
patent, No. 226,847, from suid Emmett C. Pecor for the sum of one 
thousand dollars, and suid Pecor transferred the same to said White, 

and said transfer was duly recorded in the Patent Office of the 
171 United States at Washington on the 7th day of January, 1882; 

all of which will at large appear by reference to suid transfer 
and the certificate of the recordation thereof, which ure hereto an- 


uexed aud prayed to be tuken as a part of this answer as exhibit 
marked “Transfer B,” and all the business of canning shrimps or 
other fish that these defendants have ever done has been under the 
authority of the suid putent. 
16th. That as to the matters set forth in the sixteenth paragra 
u 


ph 

of said bill of complaint, these defendants say that they have inflicted 
no injury upon complainants, and that the matters therein set forth 
are not true. 

17th. And for further answer these defendants aver and allege 
that by the means used by the complainants in canning shrimpe as 
above set forth with a lining or bag of a textile fabric, the “ profuse 
precipitation of a black substance, generully believed to be sulphur,” 

is not avoided, but goes on in the sealed caus just as if the 
172 bag or lining was not used, but remains deposited between 

the bag or lining and the sides of the can, and stains the lini 

a black color, which is disagreeable and unsightly, whereas by 
of the means adopted by these defendants there is no pecipitation 
of the “black substunce supposed to be sulphur” whatever in the 
cans, but when the cans are opened the contents, both shrimps and 
paper lining, are found in the same condition in color as well as in 
taste and substance as they were before canning, and therefore the 
sbrimps canned by these defendants were in much greater demand 
and stood much higher in the market, and were greatly preferred b 
consumers over the shrimps canned by complainants herein, and all 
this will more fully appear by opening and comparing the samples 
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of both kinds filed herein by the complainants, or by opening and 
compuring the samples of both kinds filed herein by these defendants 
as exhibits annexed to and made part of this answer. 
178 All of which matters and things the said defendants 
aro ready to aver, maintain, and prove us this honorable court 
shall direct, und they hereby pray to be hence dismissed with their 
reasonuble costs and charges in that bekulf sustained. 


(Signed) JOSEPH P. HORNOR and 
FRANCIS W. BAKER, 


Theodore T. White, William A. Gordon, and Emmett C. Pecor, 
the defendants herein, who, being duly sworn, depose and say that 
— have read the foregoing answer and know the contents thereof, 
und that the same is true of their own knowledge, except as to mut- 
ters therein stated on information and belief, and as to » matters 
they believe they are true. 


Signed) T. T. WHITE. 
1 W. A. GORDON. 
(« j E. C. PECOR. 


Sworn to and subscribed before me at New Orleans, La., this 5th © 
day of June, A: D. 1882. 
ILsnal.] (Signed) MARK BREEDEN, In., 
174 Notary Public. 


The exhibits referred to and made part of the foregoing answer 
have already been transcribed, as follows, to wit: Exhibit P,“ at 
page 127: patent murked “A,” at page 188, and transfer B, at page 

of this transcript. | 
Extract from Chancery Order Book. 


Gronen H. Donn et al. 


v8. No. 9858. 
T. T. WIIræ et als. 


| June 57H, 1882. 
Theodore T. White, William A. Gordon, and Emmett C. Pecor, 


defendants herein, by Joseph P. Hornor and F. W. Baker, their 
solicitors, have this day filed their answer to the complainants’ bill 
of complaint. 
Order vacating order allowing Preliminary Injunction. 
Extract from the Minutes of June 9th, 1882. 
Guornes H. Dunnan et al. 
| vs. 
T. T. Wurrs ct als. 
176 This cause came on to be heard on the motion of the de- 
fendants to so modify the order allowing preliminary injuno- 


No. 9858. 
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tion herein as to require the complainants to give bond in the sum 
of $50,000, and was urgned by eoansel. On consideration whereof 
it is ordered that the order herein made on 24th April, 1882, allow- 
ing an injanction pendente lite, be. and the same is hereby, vacated, 
and the following order substituted therefor, viz.: 

In this case it is ordered that the defendants keep and file monthly 
accounts of the articles manufactured or dealt in by them, described 
— complainants’ bill of complaint, and of all sules of sume, pending 
this suit. 


Account under order of June 9th, 1882.— Filed July 1st, 1882. 
O. S. Circuit Court. 


Grokon H. Dunbar et uls. 


vs. 
T. T. Wurrx et als. 


176 Now come the defendante, andl undee the order of court 

herein entered on the 9th day of June, 1882, requiring them 
to render monthly accounts of such business us may be done by 
them under the allegutions of plaintitts’ bill of complaint herein, and 
declare that they have not done any such business. 


No. 9858. 


(Signed) JOSEPH P. HORNOR and 
F. W. BAKER, 
Def is Solicitors. 


William A. Gordon, being duly sworn, deposes and says that he 


is one of the defendants herein, and that the above allegations are 


true. 
(Signed) W. A. GORDON. 


Sworn to and subscribed before me this 80th day of June, 1882. 
(Signed) MARK BREEDEN, Ja., 
Notary Public. 


Extract from Chancery Order Book. 
Gronan H. Donna et als. 


ro. 
T. T. Warts et als. 
| JULY 1st, 1882. 
177 The defendants herein, by Joseph P. Hornor and F. W. 
Baker, their soliciturs, have this day, in compliance with the 
order of court of June 9th, 1882, filed their account. 
I 


———— z ᷑ͥᷓ — 
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Replication. —Filed July 6th, 1882. 


Circuit Court of the United States for the 5th circuit and eastern 
district of Louisiana. 


Grorcs H. Donna et al. 


rs. 
T. T. Warts et als. 


The replication of George H. Dunbar, Francis B. Dunbar, and 
Charlotte Z. Danbar to the answer of Theodore T. White, Win. 
A. Gordon, and Emmett C. Pecor. 

These repliants, saving and reserving to’ themeelves all and all 
manner of advantage of exception to the manifold insufficiencies of 
the suid answer, for replication thereunto saith: That they will aver 

und prove their said bill to be true, certain, and sufficient in 
178 law to be answered unto, and that the said answer of the said 

defendants is uncertain, untrue, and insufficient to be eames 
unto by these repliants; without this, that any other matter or thing 
whutsoever in the said answer contained material or effectual in law, 
to be replied unto, confessed and avoided, traversed or denied, is 
true. 

All which matters und things these repliants are and will be ready 
to aver und prove as this hon. court shall direct; and they pray u 
in and by their suid bill they have already prayed. | 

(Signed) A. H. LEONARD, 
J. W. GURLEY, 
Sols. for Complainante. 


Extract from Chancery Order Book. 
Geo. H. Dunsar et als. 


v8. 
T. T. Ware et al. 


f No. 9858. 


9858. 


JULY rn, 1882. 


George H. Dunbar, Francis B. Dunbar, and Oharlotte Z. 
170 Dunbar, complainants herein, by A. H. Leonard and J. W. 
Gurley, their solicitors, have this day filed their replication to 

the answer of the defendants berein. 


Monthly Statement, July, 1882.—Filed July 81, 1882. 
U. 8. Circuit Court. 
George H. Dunsar et als. 


vs. 
F. T. Wurrsx et al. 


Now into court come the defendants, under the order herein en- 
tered on the 9th of June, 1882, requiring them to render monthly 
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accounts of such business as may be done by them under the allegu- 
tions of plaintiffs’ bill of complaint herein, and declare that they 
have not done any such business. 
(Signed) JOSEPH P. HORNOR and 
FRANCIS W. BAKER, 3 
Def ie Solicitor. ° 


William A. Gordon, being duly sworn, deposes and says thut he 
is one of the defendants herein, and that the ubove allegations are 


true. 
(Signed) W. A. GORDON. 
180 — to and subecribed before me this let day of July, 
Lenal. (Signed) ANDREW HERO, In., 
Not. Pub. 


Extract from Chancery Order Book. 
Gro. H. Dunsar et als. 


vs. 
T. T. Wurtz et al. 
JuLy Zier, 1882. 


The defendants herein, by J P. Hornor and F. W. Baker, 
their solicitora, have this day filed their monthly statement as per 
order of court. 


Monthly Return, Aug., 1882.— led Sept. 2, 1882. 
U. 8. Circuit Court. 
Geo. II. Dunsar et als. 


ve. 
T. T. Wuits et al. 


Now come the defendants, and under the order of court herein 
entered on the 9th «uy of June, 1882, requiring them to render 
monthly accounts of such business us may be done by them 

181 under the allegations of complainante’ bill of complaint 
herein, and declare that they have packed 8,180 cans of 
shrimpe during the month of August, 1882, but same are not labelled 


or cased. 
(Signed) JOSEPH Pp. HORNOR, 
FRANCIS W. BAKEK, 
Def is Solicitors. 


T. T. White, being duly sworn, says that he is one of the defend- 
ants herein, and that the above allegations are true. 
(Signed ) T. T. WHITE. 
Sworn to and subecribed before me this 2d September, 1882. 
(ssa. ] (Signed) MARK BREEDEN, In., 


*. 9868. 


68 WHITE ET AL. v. DUNBAR ET AL. 


Extract from Chancery Order Book. 
Gro. H. Doxna et ule. b 


vs. 
T. T. Warts et al. 
a Sgpr. 2p, 1882. 


The defendants herein, by Joseph P. Hornor and F. W. Baker, 
their solicitors, have this day filed their monthly return, as per order 
of court herein. 


182 Agreement as to the taking 9 Testimony, e. — Filed Sept. 9th, 
8 


Unitep States ATrTorNeEy’s Orrion, 
District oF LOUISIANA, 
. New OxrLxAus, 81st Aug., 1882. 


Jos. P. Hornor, SG.: 

Dzar Sir: I called at your office to uscertain when it would suit 

ur convenience to commence taking testimony in the case of Geo. 

Dunbar and als. vs. T. T. White aud al., 9858, U. S. Circuit Court. 
Mr. Baker informed me that you will be absent for some weeks, and 
that you would probably assent to an extension of time. : 

I submit the following proposition, which, if it meets your ap- 
proval, please sign: 

In the above case of Dunbur und als. vs. White and al. it is — 
that the time for taking testimony be extended sixty days, — 
from the time that either purty, after due notice to the other, shall 

commence taking testimony. 


188 (Signed) W. GURLEY, 
Of Counsel for Compꝛꝭ is. 
(Sigued) JOSEPH P. HORNOR and 
F. W. BAKER, 
. Of Counsel for Def is. 


Monthly Statement, Sept., 1882.— Filed October 8d, 1882. 
U. 8. Circuit Court, dist. of La. 
Gro. H. Doux nan et als. : 


v8. 
T. T. Warts et al. 


Now come the defendants, and under the order of court herein 
entered on the 9th June, 1882, requiring them to render monthly 
statements of such business as muy be done by them under the 
mee patent of complainants herein, and declare that they have 
packed 21, 208 caus of shrimp during the month of September, 1882. 

(Signed) JOSEPH P. HORNOR, 
FRANCIS W. BAKER, 
Solicitors for Defendants. 
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W. A. Gordon, being duly sworn, deposes and says that he is one 
of the defendants herein, and thut the above allegations are 


184 true. 
(Signed) W. A. GORDON. 


= to and subscribed before me this 2d day of October, A. D. 
188 
[sEaL.] (Signed) GEO. C. PREOT, 
Not. Pub. 


Extract from Chancery Order Book. 
Go. H. Dunbar et als. 


v8. 
T. T. Warts et al. 
Oor. 3p, 1882. 


The defendants herein, by Joseph P. Hornor and F. W. Baker, 
their solicitors, have this day filed their monthly statement. 


Monthly Report of T. I. White ¢ Co.—Filed Oct, 81st, 1882. 
U. S. Circuit Court. 


Gro. H. Dunzar et 5 


vs. 
T. T. Waite et al. 


Now come T. T. White and W. A. Gordon, defendants herein, 
composing the firm of T. T.-White & Co., and in compliance 
185 with the order of court herein rendered report that they have 
packed during the month of October, 1882, twenty-eight 
thousand nine hundred and seventy-six cans (28,976) of shrimps un- 
der their putent, and during the sume month have sold twenty-three 
thousand four hundred and twelve cuns (23,412); and they further 
report that during the month of September, 1882, they sold eighteen 
thousand and twenty-four(18,024) cans, this last item being inadver- 
tently omitted from their report of September. 


(Signed) JOSEPH P. HORNOR and 
F. W. BAKER, | 
Solicitors. 
(Signed) T. T. WHITE. 


Sworn to and subscribed before me this 3let of October, 1882. 


Is AL.] (Signed) MARK BREEDEN, In., 
Notary Public. 
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Extract from Chancery Order Book. 
Grorce H. Dunnan et als. 
b vs. 
T. T. Warts et al. 
Oor. 31, 1882. 


186 The defendants herein, by Joseph P. Hornor and F. W. 
Baker, their solicitors, have this day filed their monthly report, 
as per order of court. 


Monthly Statement of Def is.—iled Dec. 1st, 1882. 
U. S. Circuit Court. 
Gronas H. Donna et als. 


vs. 
T. T. Wuirs et al. 


The respondents, under the order of the court herein entered to 
that effect, respectfully report that during the month of November, 
1882, they have = 10,020 cans of shrimp, and have sold during 
the same period 8,880 cans. | 

(Signed) W. A. GORDON. 


Sworn to and subscribed before me this 80th November, 1882. 
Isnar.] (Signed) MARK BREEDEN, In., 
Notary Public. 
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Extract from Chancery Order Book. 
Grorcs H. Donna et ale. 


ro. . No. 9858. 
T. T. Warts et al. 
Dro'n let, 1882. 


187 The parties in interest are hereby notified that the defendants, 
by Joseph P. Hornor and F. W. Buker, have this day filed 
their monthly statement, as per order of coart. 


Monthly Report, Deer, 1882.—Filed January 2d, 1888. 
| | U. 8. Circuit Court. 
Gores W. Donna et als. 


vs. 
T. T. Warts et al. 


The defendants, in obedience to the order of court, reapeotfully ro- 
port that during the month of December, 1882, they packed 4,982 
cane of shrimps and sold 9,860 cans. 


(Signed) T. T. WHITE. 
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Sworn to and subscribed before me this 2d day of January, 1888. 
[SEAL.] (Signed) MARK BREEDEN, Jz., 


Notary Public. 
Extract from Chancery Order Book. 
Gronen H. Donna et * 


vs. 
T. T. Waits et als. 
January 2d, 1888. 


188 The defendants herein, by Joseph P. Hornor and F. W. 
Baker, their solicitors, have this duy filed their monthly state- 
ment, as per order of court. : 


Monthly Statement of Def’ts.— Filed February 8d, 18838. 
U. 8. Circuit Court. 
Grorez H. Dunn et als. 


v3. 
T. T. Warts et al. 


The defendants, in obedience to the order of court, hereby 2 
that they have put up no — during the month of January, 1 
but during month have 4,224 cane. 


(Signed) T. T. WHITE. 
Sworn to and subscribed to before me this 2d day of Feb’y, 1888. 
(SEAL. (Signed CHAS. G. ANDRY, 
* Notary Public. 


Extract from Chancery Order Book. 


Gronen H. Dunnan et ale. 


. 0 vs. 
T. T. Watts et al. 2 
ö Fesrvary 8d, 1888. 
189 The defendants herein, by Joseph P. Hornor and F. W. 
Baker, their eolicitore, have this day filed their monthly state- 
ment, as per order of court herein. 


Motion and order ing.— Entered and : 
n Sled February 


Circuit Court United States, eastern district of Louisiana. 


New Ontzans, Feb’ry 5th, 1888. 
On motion of A. H. Leonard, solicitor for complainants, it is or- 
dered that cause No. 9858, Geo. H. Dunbar et al. vz. T. T. White et 


be set for trial on W , Feb’y 2 at 11 A. M., and 
= aa 1 eb y lat, 1888, M., 


˖ 


vigil 


WHITB ET AL. v. DUNBAR ET AL. 


Order for Publication of Testimony. 
Extract from the Minutes, November Term, 1882. 
New Oriuans, Wednesday, February 21, 1888. 


Court met pursuant to adjournment. Present: Hon. E. O. Bill- | 


ings, district judge. 
Geo. H., Dunsar et al. 


vs. 
T. T. Wurrsz et al. 


190 Upon the joint motion of A. H. Leonard, solicitor for the 

compluinante, and of Joseph P. Hornor, solicitor for the de- 
fendants, it is ordered that that there be publication of proofs and 
depositions in this cuse. 


to, so, 


Complainants’ List of Evidence.—Filed February let, 1888. 
Cireuit Court U. S., eastern dis’t Louisiana. 
Geo. H. Dunnan et al.) 
T. T. War et al. 
OComplainants note of evidence: 


5 No. 9858. 


1. Patent Exhibit A. 

2. 60 B. 

8. Testimony Geo. H. Dunbar. 
4. * J. Chauvet. 

8. 14 F. B. Dunbar. 

6. 40 A. L. Gaudin. 

7. 60 Herman Meuder. 
8. 0 Paul Gelpi. 


9. 14 A. N. Tourné. 
10. 60 Geo. H. Dunbar. 
11. 60 Herman Meader. 
12. 60 A. N. Tourné. 
18. 10 Paul Gelpi. 
191 14. a A. M. Solari. 
15. 40 Geo. H. Dunbar. 
16. Cans of shrimp filed with affidavits. 
17. Package of guava paste. 

The documents numbered 1, 2, 8, 4, 5, 6, 7, 8, 9, and 12 in the 
foregoing note of evidence, offered ‘by complainants, have already 
been transcribed in this — aud will be found as follows: No. 
1, at pege 16; No. 2, at ; No. 8, at aay Se Gee 
60; notes hy aw o. 6, at page 48; 7, at 65; No. 
8, at page 58; No. 9, ut page 50; and No. 12, at page 


— 


* 


WHITE ET AL. v. DUNBAR ET AL. 78 


Testimony of George H. Dunbar, Herman Meader, and Paul Gelpi, men- 
tioned in the foregoing note of evidence as Nos. 10,11, and 18.— Offered 
by compl'ts Feb’y 21, 1888. 


) United States Circuit Court, custern «istrict of * 
Gronau H. Dunsar et al. 


vo. 
T. T. Warts et al. 


192 Testimony taken by consent, November 21at, 1882, subject 
to all legal objections to be urged to the court, except as to 
manner, form, or time of taking. 
Present: A. H. Leonard and J. Ward Gurley, esq’rs, solicitors 
for compl’te; Joseph T. Hornor, cst., solicitor for defendants, 


By consent, the affidavit of George II. Dunbar, filed March 15th, 
1282, is now taken us his direct examination. 


Direct examination continued by Mr. Leonarp: 


Tou are familiar with the specitications which went with and 
formed purt of your claim for a patent, uro you not? 

A. Certainly, sir; perfectly so. 

. Will you state whether or not those specifications are stated in 
euch terms and in such words as would enable any peraon ekilled in 
the art of presetving shrimps and other fish to use the patent: 

(Counsel for defendants objects on the ground that this a question 

for the court and not for the, witness.) 
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193 A. Tes, eir. 


Q. The patents under which you claim, the origitial patent 
under which you claim, provides for the use of textile fabric between 
ee and — to prevent discoloration of the shrimp ? 

Fes, sir. 

Q. I wish you would state whether or not the means used by the 
defendants prevents the discoloration of the shrimp = 

A. Yes, sir; almost ‘anything — in between the can and the 
shrimp, of a spongy nature, would prevent d . 

Q. Just answer my question; the question was, do the means used 
by the defendants prevent the discoloration of the shrimp ? 

A. Tes, sir; they do. | 
a. What means ure used by the defendants to prevent diecolora- 

2 By placing paper lining between the shrimps and the metal of 

the cane. 

Q. I wish you would stute whether or not the ueed by the 
defendants answers the eame purpose as the textile fubric which you 

use in preventing discoloration ? 

194 A. It does to a certuin degree and for a certain length of 


time. 
3 
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By Mr. Guntxr: 
Q. Prior to your invention, did you ever hear of any shrimp pu 
up in metal cuns that was free from discoloration :? 
A. No, sir; never. 
Q. You believe yourselves to be the first inventors in putting up 
goods of thut character in that manner? 
A. Yes, sir. 


. And the mode used by the defendants · in this case in putting 


up shrimps accomplishes the same purpose ? 
A. Yes; same purpose exactly. 
Q. You have large sules for your articles in the market ? 
A. Yes, sir; quite an extended sale. 


Cross-examination by Mr. Honxon: 


Q. Will you describe the process used by the defendant in putting 
up his shrimp? 

A. As well as I can describe it the process now —— 

Q. You are talking about the process used by the defendant ? 

A. Yes; but the process used by Mr. Peour is not the pro» 

195 cess thut is used by the firm now. In the firet pluce the 

shrimps used by the patentee, Mr. Pecor, were first boiled be- 

fore being picked; that I can prove by a can that I have ed in 

Galveston. The shrimps packed now by the firm of T. T. White are 
picked raw, which ie a great secret in our process, 

What I want you to do, if you pleuse, I want described to me 
the entire process that is now used by the defendants, T. T. White & 
Co., in packing shrimps, from beginning to end. 

A. I have never been in the factory to know the process that they 
use, but it is a very simple one. 

Q. So you don’t know? I don’t want you to say anything you 
don’t know of * own knowledge. Do you know the process used 
by the firm of T. T. White & Co. ? 

A. I know they pick the shrimp raw. 

Q. How do you know that ? 

A. I cun tell it by the way the goods are put up. 

* Have you any patent for that process of picking the shrimps 
raw 

, A. No; no patent for that. 

196 . Well, go un; what do they do next ? 
A. The shrimps are then boiled. 

Q. How do you know that ? 

A. Because they are cooked already in the cans. 

Q. You know that by inspecting the cans ? 

A. Yes, sir. 

Q. After they are boiled—what then ? 

A. I don’t know what process they are subjected to then, unless 
they ure put up immediately into the cans. 

Q. Then I understand that the only point of infringement of your 
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patent that you vlaim T. T. White & Co. ure guilty of, is the substi- 
tution of paper fur your textile fabric ? : 
A. Yes; that is the mode they use in preventing the dievoloration 
of the shrimps. 
; a. y there any other way in which T. T. White & Oo. violate your 
claim 
A. Not my claim; no, sir. : 
Q. Your patent—is there any other way in which T. T. White & 
Co. violate your patent ? 
A. I can call it violating the patent; I don’t know if I can 
197 call it violating the patent in putting shrimps in moist oondi- 
tion in cans. 
Q. = call that violating your patent ? 


A. My process 

Q. Is your process patented ? 

A. No, sir; and that is the reason I don’t say violating my patent. 

Q. I understand you to say that the placing of paper by the de- 
ee —— — — and — — — the same ro- 
suit as the placing by you of a textile according to your 
ent, as you stated in your examination, to a certain degree. What 
do you mean by “certain degree? 

. I mean that our goods will keep — for a longer time than 

yours pet R with paper; that is what I mean. 

Q. Then I understand that the goods will look better for a longer 
time after the cans are opened? 

A. No; they will keep better sealed for a longer time in a can, 

that is to say, hold their color better, 
' Q, You mean atter the expiration of a longer time they will hold 

their color better: | 

198 A. I mean to say the whole shrimp will look better after a 


r. 

Q. 1 f. White's will do what ? 

A. They fade; they turu whitish. 

Q. Are you certuin of that ? 

A. Yes, sir. 

Q. What makes you certain ? 

A. I have cans seven years old, and his that ain’t one. I have 
cans 6 and 7 yeurs old. 3 

Q. You have some of T. T. White’s a year old! 

A. I have sume of Pecor’s, who is the putentee. 

Q. Huve you compared any that were put up by T. T. White with 

ours ? 
. A. Yes, sir; I have. 

Q. Does the same story hold good that yours hold better packed a 
year than his will ? 
A. Yes, sir; that is the way they two come together. 

Q. You swear to that from experiment ? 
A. From what I have seen—compared myself. I looked at a can 
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put up 15 days—some we bought two months ago; we supposed it 
wus fresh shrimps, and we compared them with ours. 
199 Q. Have you ever compared shrimps of yours and of White 
or of Pecor that had been put up two years with each other ? 
A. No, sir; Mr. White husn't packed that long. 
Q. I said Pecor ? 


A. Pecor packed in Galveston. I don’t know how old those of 


Pecor are that I have there, but I suppose they ure very neur a year 
and a half or two years old. 

Q. When did yoo first commence packing shrimp under your 
— letters patent that were issued to you in the year 1876? 

The first can of shrimp I ever put up with the lining in it was 
was on the 14th January, 1876. 

Q. That was under that patent ? 

A. Well, I hadn’t the patent yet. 

Q. But since then you have been constantly manufucturing them, 
I understand you to say ? 

A. Yes, sir. We began packing shrimps in 1869; but then, we 
were not successtul until 1876, on acvount of discoloration. We 
kept on working up und working up, until we found what was nec-. 

essury to preserve the — 
200 Q. Did you ever try anything else except textile fabrics in 
‘king them! | 

A. No, sir; I have books und books written up in experiments. 

Q. You never tried any lining of any kind—I mean until 1876 ? 

A. No, sir. ' 

Q. Have you ever made complaint in a court of justice, before 
this suit was instituted, of any infringement on your patent? 


A. inst anybody ? 
Q. 221 es 


A. No, sir. 
Q. When did you first learn thut Pecor was packing shrimps ? 
A. I don’t exuctly remember. May be two yeurs ago. F can't 
exactly say. 
Q. It is important. I wish you would try and recollect. 
A. I could let you know. I baven’t got it in my mind. 
Q. It is some time before the institution of this suit ? 
A. Yea, sir. 
Q. More than a year ? 
1 9 — h da 
n you give me the exact dute by investigating your 
books or memorandum thut you have at 4 r office ? aces 
A. I believe have a copy of hia putent; that is how I learned it. 
Q — the time Pecor got his patent is about the time you 
earut it 
A. Tes, sir, within about that time I learnt there was a factory 


up at Galveston. 
aoe Was it in April, 1880 ? 


=> 
. — ee ee eee 
——— _ 
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=> 
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A. That is about the time—probably three months before that ; 
may be three months, may be at the same time; I can’t exuctly suy. 

Q. Now, Mr. Dunbar, will you please tell us in detuil what — 
process is in packing shrimps from the beginning to the end, from 
the time you buy the shrimps till the cans ure sealed ? 

A. My process is epecitied in the patent. 

Q. Do you do it exuctly us it is there—you can’t describe it any 
more — 2 than it is described in the patent; is thut whut your an- 
ewer is | 

A. Yes, sir; my process is described in the patent. 

Q. Your shrimps are put up iu linen or — bags; which is it, 
muslin or linen ? 

A. Linen or cotton. 

Q. You have a bottom sewed in thoee bags ? 
202. A. Yes, sir. 

Q. They are large enough in the can to enable them when 
the shrimps are put in to fold the top of the bug over ? 

A. Yea, sir; we do thut or we put u disk on it. 

(Counsel for complainants agree thut the — deseribed in de- 
— answer as the process of the complainant is correctly there 
det forth.) 

Q. [understand you to say in your specifications of your patent, 
to allege that a profuse precipitation of 1 black substance — 
believed to be sulphur is prevented by the use of yuur bug 

A. Yes, sir. 

Q. Is that entirely avoided, or does such precipitation go on be- 
tween the bug and the side of the syn, when your bag is used! 

A. It goes on to a certain extent. 

Q. Not to such extent as if the bug wasn’t used? 

A. Not to such an extent there was gravy in bag. 

Q. Suppose you put up two cuns of shrimp, one using your pro- 

cess exuctly us you do, but without a textile bug, and you put up 
203 «nother one with your textile bug, is the precipitation of that 

black substance generully believed to be sulphur as great in 
one as in the other ? 

A. I should think the precipitate would be more in the one with- 
out the sack or lining than in the one with the — 

Q. Have ron ever experimented to see whut tre difference in the 
precipitation would be ? 

A. I have not. 

Q. But there is, I understand you to aay, there is always u precipi- 
tation to a certain extent, at least even when you use the textile 


bag? 

A. There is. | 

Q. But that precipitation is between the bag und the can ? 

A. Yea, sir; sometimes there isa little of it on the bag, some- 
times a little of it on the outside of the sack. ' 
. Therefore it stains the bug when it does that, of course ? 
A. Yes, sir, but not enough to get to the shrimp. 
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204 I understand—now in tho shrimps put up by the de- 


* fendante with u paper lining between the shrimps and the can 


te there any precipitation wf thie black lining at all ? 
A. I never 


Re-direct examination by Mr. Luonarp: 


Q. When did a caveat before you got your patent? 
A. T believe * about the date, 2 or three days, may 
be three weeks, after 1 packed those twelve or tifteen onns of shrimp, 
and I eaw I was successful lu the puckiug ot them. 
Q. That was in January, 1876 ? 
A. Yea, sir, come time about there; you have the caveat. 
Q. Do the shrimps put up in conformity with your patent or pro- 
— ned by this black precipitate of which you 


Probably shrim t up three or four years there might 

— aud eapecially if dad been e 
the side, or may be two or three that would touch 
205 tom; but epots only, may be two or three shrimps in a can, 
as I say, atter two or three years’ time. 


Q. In the manner you originally put up — en without any n 
mps 


bag, did the black precipitate iujure the 
it didu’t because we had some vans of shrimp before the 
Commissioner of Patents in Washington, and when he opened the 
cans he immediately eaw what they were. It was from him we 
wund out what thie precipitate was. 

Q. IT ask you whether that precipitate injured the flavor ? 

A. No, air; we would preserve them, but they were nut a mer 
. To =o by White, aft longth of 
Ton eay the shrim tup by te, after some longth 

time, became pule? e 
A. Yes, sir. 
Q. That does not affect the flavor ? 
A. No, sir. 


Q. You consider the two processes the eame, undur the Peoor 


patent and yours ? 
(Counsel for defendants objects on the ground that this ie a quee- 
tion to be answered by the court und not by the witness.) 

A. 1 — that the they preserve shrimps they 
206 make a merchantable article of it. 

Q. Do you consider the use of any other material than tex- 
tile fabric which will prevent the contact of the shrimps with the 
metal of the can substantially the tame or equivalent to the other ? 

(Objected to on the same frounda.) 
A. Yee, sit; I ay that will keep off dievoloration. 


Juris. Cuauvet. It is that the affidavit of thie witness, 
filed in this conse 29th March, 1882, shall be tuken as his direct ex- 
amivation in thie vase. 


No croee-examination. 


she woul 
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Tt ie admitted by vounescl for defendants, counsel for — 
aseenting to the admission, that if Mr. F. B. Dunbar were 

testify on direct examination what ie eet forth in his — 

davit filed in thie cnse on the 20th March, 1882, and that he would 

also further tustify to the aame effect as has been testified 

207 here to-day by his brother, G. H. Dunbar, both upon his 

dirent and —— subject to the same exveptions 

already reserved. 


Tt te couneel for defendants that if A. L. Gaudien were 
present, he would testity to the same effect as ia contuined in his 
affidavit tiled in thie conse on the 18th March, 1883. 


Adjourned to Friday, 24th Nov., 1882. 


Pureuant tu adjournment: Friday, November S4th, 1882. 


All parties present. 


Heaman Meaper. Ine affidavit tiled in this caso on the With 
March, 1882, having been taken as his direct examination. 


Crose-examination by Mr. Honnor : 


Q. You say in oy re that for teen years 
have — in N Mow Orlouy deding tn conted aeoin what 


has a your a tae businges —— those vighteen years ? 


see carey boon dealing in that, time 
208 & and you 
and by 


Q. You only know that from . eo ? 
Jes cir; that part of it. 

. Now, then, you eay further, that prior to the year 1876 canned 
shri rimpe were not successfully preserved and did not constitute, to 
any extent, an article of commerce ? 

A. Not to my —— lrg They were not 20 in New Orleans. 
ie limited to New Orleans ? 


Q. 
A. I haven't of them elsewhere. 
Q. Had you heard of canned ehrimpe put up by anybody ola ox 
cept the Dunburs ? 
A. Not canned shrimpe, I only heard of them bei —— iu ~ 
a tn e being nate and. bog that that I 
made and being unsuccessful in an items 
to put — up on the Atlantic coast eomewhere. I know it 


209 an effort 
was eome time ago, and I heard it was a fuilure. 


— — * . 
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Q. You say further than this that the Messers. Dunbar continuously 
and exclusively used their said invention and diecovery—that is, 
the discovery mentioned in the letters patent—trom the date of the 
letters patent up to the prosent time ? 

A. Yea, sir; 80 far as I know. 

Q. Didn't you know at the time you made this affidavit, on the 
28d of March, 1882, that Messrs. T. T. White & Co. were putting up 
shrimpe and had been putting up shrimps ? 

A. I knew about that time thut they were putting up shrimps. 

Q. Didn’t you hear some time previous to that, a year or more, 
than canned shrimps had been put up in Galveston by a man named 
Pecor ! 

A. I heard of some being put ap there on the Atlantic 
210 cunst, and they were a fuilure; I hadu't seen any of them. 
ames Q. Have you ever seen any of those put up by T. T. White 


A. No, sir. 

Q. You never have examined any of them at all! 

A. No, sir; I have soon the cuses. 

Q. Did you ever see the cuns and examined their contents 

A. No, sir. | 

Q. You are unable to any what comparison there is between T. T. 
White’s shrimps and Dunbar’s ? 

A. No, sir. 

Q. Have you observed any difference in the condition of the 
shrimps in a box of Dunbar’s shrimps that were comparatively new, 
being put up within a month or two of your examination, and those 
put up in a year or two pust ? 

A. I never made any examination of shrimps packed at different 
dates—that is, comparative examination. 

Q. Huve you ever observed in opening Dunbar’s shrimps a 
211 deposit of some black substance upon the interior bag ? 

A. Yes, sir; once or twice we have had a can returned, 
for instance; that was very seldom ; about three years we had 
a can or two returned, and the bag seemed to be stained in spots. 

Q. Was that outside or inside of the bag ? 

A. I wouldn’t like to suy positively about that. 

Q. Did you ever open a can of Duubar's shrimps in which that 
black substance wasn’t deposited on the outside of the interior bag ? 

A. Yes, sir; and the bug was in good condition, you mean ? 

Q. Yes, sir. : 

A. Yes, sir; I ate them occasionally at the store for lunch. 

Q. It isn’t ulways thut the bluck deposit is there? 

A. No, sir. 

Q. Is it not always there! 

A. I have known it to be so iu one or two instances when a can 
or — was returned; that was the only time my attention was drawn 
to that. 


a a — — 
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Q. 2 in those instances the shrimps were not dumaged at 

213 A. In cases where these cuns were returned opened, I 
thought they were. 

O. That the shrimps were damaged ? 

A. In thoee canes, yea, air. 

Q. Those are the only cases where you know this black deposit 
was there ? 

A. Tea, sir. 

J ö underetund you to say you never inspected Mr. White’ n 


1 sir, 
Tou don't know how the y are put up ? 

No, sir; I never seen the interior of a can. 

i to un, as you understand it, how Dunbar’s shrimps are 
we never been there. 

As you find them, how do you find them put up ? 

The shell is taken off the “shrimps, and seems to be pressed 
by hand inside of the bag; I don't remember exactly. 
vk: Taslde of tho bag in the can; I pon the bag 

t n the can; 1 su t t 

in the can firet and the shrimps 2 in t a, 
and the top drawn together and tied 

Q. Or folded over? 
A. Yes, sir. 
Q. The effect of all that is that the 


2 
2 


pang suerte 


91 


>] 
— 
co 


: ‘bag—the linen 2 
the shrim 8 from coming in direct contact with the top, and 


A. wa ee ae - + A 

Q. You have had occasion, since you have been in the grocery 
business, to deal in guava jelly, such as comes sometimes put up in 
si round boxes ? F 
Yes, sir. 
11 Are that guava jelly ? 

eighteen years; 27 years handling it. 
tile boxes on up like this one’? 

A. Yea, sir. 


Q. Look at the inside of that box of guava jelly; was the jelly 
which you have been handling for 27 years put up like that ? 

A. Yea, sir. 

(Mr. Hornor offers in evidence box marked X.“) 


214 Q. We find in that jelly box that that box is made of 
wood; that there is a paper „ 
jelly, and a paper cover on top of the jelly; what is the effect 

of the paper bag and that paper cover; what does it accomplish in 


that box ? 
A. Tt ops it from ating tothe wood 
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. Keeps it from coming in contact with the wood ? 

A. Yes, sir. 

Q. Keeps it from absorbing any piuy smell of the wood! 

A. Yes, sir; but the inteution is simply to keep it from sticking, 
so as to tuke it out clean. 


(Mr. G. H. Dunbar produces a can of complainante’ shrimps, 
taken promiecuously from his store, he not being able to stute how 
old put up, but not over two months.) 


Q. Mr. Meader, I have been asking you about a deposit of some 
black substance upon the outside of the interior of Dunbuar’s 
shrimps. We have a can of Dunbar's shrimps here, [can shown to 
witness ;] do you find a deposit of the same black substance f 

A. Yes, sir; there it is—small spots. 
215 Q. What did that—eee if you don’t find some more. 
A. Nothing more on this one. 

Q. I call your attention to this bluck deposit bere and here; is 
that caused by the burning of the soldering—this part here ? 

A. I suppose that was the charcoal dirt. 

Q. As your experience goes, is there more dirt on this can, or 
black substance, or whatever it is, than there is on the cans of Dun- 
bur’s shrimps ? 

A. No, sir. 

Q. There is usually as much as there is here? 

A. Vea, sir; I should suppose so. 

Q. That ie, every can yuu have opened ? 

A. We have not opened a great many. 

Q. What causes these stains on the side ? 

A. The moisture from the shrimps going through the bag and 
touching the tin. 

Q. Is this bug on the side more discolored than Dunbar’s shrimps 
W are! . 

A. I think they run about like that. 

Re-direct examination by Mr. Leonarp: 


Q. Is it not a fact that about the year 1876 you learned thut 
216 wane Dunbar were engaged in preserving shrimps exten- 
sive 

A. I don't remember when, but I know for many years past they 
have been — it extensively, 

Q. If canned shrimps, us an article of commerve, had been used 
extensively by other firms, would you have known the fuct of their 
being engaged in business ? 

A. Yes, sir; they generally limit us up—that is, in our line. 

Q. You try to keep up with the trade ? 

A. Yes, sir. 

Q. You are a member of the firm of Clarke & Meader ? 

A. Yes, sir. 


1 in the eral grocery business family grooori 
in Tie city hi * 1 2 


* 


— 
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A. Yea, sir. 
. You have spoken of this guava jelly; this jelly is a sticky 
substance: 
A. Yes, sir. 
Q. Ien’t it a fact that it couldn’t be preserved without its being 
protected from sticking to the box ? 
A. If it was not for the paper it would stick to the box; 
217 the best evidence of that is, it sticks even to the paper. 
. This box of shrimps that has been opened and present- 
ed 2 8 . oon merchantable shrimps, does it not ? 
8, 0 


Paul, Getrt. It is agreed that the affidavit of this witness, filed 
— 24th, 1882, in this case, shall be taken as his direct examina- 
tion. 


Croes-examination by Mr. Hornor: 


A. Tea, sir; fancy groceries and wines. , 

2 — — shrimps would be classed among fancy groceries : 
es, sir. 

Q. You say here these shrimps were put up under letters patent; 


do you know anything about that except what you heard ? 


A. That is all, sir. 
218 Q. Do you know that prior to 1876 that canned shrimps 
were not successfully preserved: 

A. I don’t knowof any before that time. 

Q. That is so far us your individual knowledge goes ? 

88 have been engaged in this business for ni 

Tou say here you have been en n this business for nine 
years; what was your business before thut time ! 

A. I was employed in the sume business since 1861. 

Q. That is twenty-one years ago ? 

Q Yoo teal i jelly ? 

ou deal in guava je 

A. Yes, sir. 

Q. —. coming into this port put up in round boxes such as this 
one * (Box previously offered and murked “ X“ shown to wit- 
ness. : 

A. Yes, sir. 

Q. All this time you have dealt in guava jelly? 

A. Yes, sir. 

Q. You eee the interior of this box how it is covered around with 
paper, and the sides ? 

A. Yes, sir. 
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219 Q. 298 — that timo boxes of jelly were put up like this ? 
es, sir. 
22 Have — ever opened cans of Dunbar’s shrimpe : 
r 

. — ever noticed a black substanve deposited on the ine 
terior bag Wade of the can ? 

A. Yes, sir. 
In how many boxes ? a 
Almost ull. 
Sometimes very little ? 


r. 
Sometimes a good deal ? 

S .. in the can here to-day. 
. 


Hove — ever had to return any shrimps to Dunbar & Sone, or 
for that fault ? 

for that fault; I have had some returned to them on 

their being bloated or awollen. 

didn’t arise from that black eubatance P 

No, sir, awollen shrimps; that is liable to happen lu any can- 


2 Ta — this one Mr. Meader examined ? 
sir. 
. This diecoloration ? 
is about what is eeen generally. 
you know what cauees that ? 
do nat. 
ve you ever seen Mr. White's shrimpe ? 
have. 
Have examined them ? 
Yea. sir; two or three cans, 
e~ ave you ever compared them with Duubar's ? 

ever, 
— — the black enbetance that we spoke about in 
O lim 
I can’t — because they are not pat up in the aame way. 
— er put up in paper, the other lu linen ? 

es, 
You couldn't eay which ono was best ? 
„I think both are very y good. 
Can you mention any difference ? 
—— on 
No. sir. ! 


Re- direct examination by Mr. Lnonann: 


221 Q. I understand you to say that this discoloration which 
you observed in the shrimps prepared by Messrs. Dunbar 
didn’t affect the ehrimpe—that slight depusit on the bags? 
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eg: 
a r. mp 
general err 


f 


that A. N. Tourné's affidavit tiled on the 13th and 20th 
hy M 172 —— 9 —— 
Nr. Horuor t a 

=" hie said affidavit is not testimony and ie ob- 


weiter 


3 States Groult Court, eastern district of Louisiana. 
Guones H. Donnan et ala. 


vo. 

T. T. Warts et d. 
* —— takon by onneent — Sees 1888, ems to all legul 
„„ eS Mander, tubing. 
Present: A. dae d. eg teres fr complain Jusoph 


* 25 


No, 9888. 


Auamo M. Sor ant, being firet duly sworn for complainants, de- 
poses und says: 
Direct examination by Mr. Luonarp: 
Question. Just examine that little box marked * W CO X." 


Answer. I have seen these before. 
Ton eee that there isa paper lining; what ie the object of that 


met 
A. To keep the clean, all I know; and possibly to keep it 
ro tg the tte . woud; as tu that I never gave it 
u 8e00! 


228 Q ye dimen ce 

2 ter substance similar to this known as guava puste ? 

r. 
How does that come, prepared with ar without lining ? 

2 I believe without at lini * 

Q. Examine that box marked · X 2 T WC," and cee if that io the 
ueuval way it comes. 

A. Yee, sir; that ia it. It may come some time with lining, but 
I believe it usually comes that way. 
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Crose-examination by Mr. Horxor: 
Q. How long have you been dealing in this guava jelly and goods 
Lie Wat - X“ and K A TC 


put up in boxes like „ and “ 


A. About twenty years. 


Gzorer H. Donna recalled. Examined by Mr. Lroxanp: 


Q. You were present when the testimony was given for the de- 

fense in this case ; a good deul was said about a black deposit on the 

bag ia the cans containing er ammeter ne put them up; 

$24 I wish you would explain whether or not that deposit injures 
the shrimps themselves. . 

A. Not in the least; but then the bag is put in to keep that de- 

5 off the shrimpe—to retain the deposit between the can and the 


a. —_ ad prevents the discoloration of the shrimps ? 

es, sit. 

Q. Have ever examined any of the shrim tup by Mr. 
Pecor at Guilveston ? . iS ta N 

A. I have bought a box, not directly from them, but I have re- 


ceived a whole case of their shrimps. I have brought a can with 


me. 

Q. Have you investigated them with a view to ascertuin whether 
or not there was any differen ce between the Peoor shrimps and those 
ge ye = —— 5 beginni hat ia, in the picking—the 

va, sir; ut t ret nning—t nt 
are boiled, I should say before they are picked; they ure tuken from 
the gulf from the seine and boiled. 

Q. Which do you mean were boiled before they are picked ? 

A. The Pecor shrimps. 

Q. There is a difference between the goods? 
225 A. There is a difference; yes, sir. 
Q. In whose favor is the difference; which are the best ? 

A. Ours are the best. : 

pap 7 fuser andl tous pas ap by Wilken Suneai'guemeayane 

ut up by Pecor and t t te; ; now 
Fe yon which are the best? 7 SiS ee 

A. of T. T. White are better than those put at Galveston. 

Q. Have you any of the cans here ? 

A. Tes, sir; I have a can here to show, (can marked * X 8 T W 
C.) That is one of Mr. Pecor’s, from Galveston, an original pack- 
age. 1 those shrimps ou the 8th of September; I have 

ed ot 3 
Q. Ia there any difference in the color ? 
A. Yes, sir; theseare very pale. (Witness referring to can X 


8. 
d. Did you notice whether there is any difference in flavor ? 
A. 1 never tasted these. 
Q. State whether or not the shrimps put up by Pecor are merchant- 
able shrimps ? 


43A 
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A. I don't think svu--otherwise we would have ecen more of 


ü. 
Q. Now, yon have examined Mr. White’s goods of course, 
226 the defendants goods and your own—have you ever instituted 
a comparison between the two ? 
A. Tes, sir 
Q. Which do you consider the best ? 
A. I consider that our packing is the beat. 
Q. Examine those boxes of guava ee marked “ X” 
and X 2.“ One is known as guava jelly and the other as guava 


Yee, sir. Thie X“ is guava jelly, and thie“ X 2” is guava 
paste, and both of them are made from the same fruit. I can explain 
to you the process of muking these two articles, 

& The guava jelly seems to have a paper lining between the jelly 
the box ? 
What 


Yee, sir. 
= is the object of that lining ?. : 


it from adhering to the wood, simply. I should 
is the only thi — pol ply 1 


paper here has to be di in 
to keep the jelly trom adhering to it—I eee that the 
and it sticks, = 


paste will not stick, and therefure there is no lining used 


No, sir. 
Q. There would he no discoloration if there was no paper ? 
A. No, uot at all—not any more than in this, 


Crose-examination by Mr. Honxon: 
— Ae shrimps put up by Pecor in Galveston are not 


They might have been for a certain time after they were 
packed, but in my opinion I don’t think they last. 
ee reason why yuu think they are not merchant- 


A. —— eh woll, of course that has to do with the process all the 
yt rough. 

You have no other way of explaining why you think they are 
not merchantable ? 


rope 


f 


4 


rhe 8 fe 


A. No, sir. 
Q. You have opened them ? ü 
A. Tea, 1 will give you a little that these goods are not 


packed by the same that the White shrimps are—by this 
double vent hole. (Witness points to can marked “ X 3.”) 
Q. That double vent hole shows you they were put up by a differ- 
ent vases — put up by White ? 
ea, sir, 
228 Q. Ie that the reason why they are not merchantable ? 
A. No, sir. | 


4 
„ 
2 PPP A Ax . em aE: „ ²·rT , U ‚ r ˙•—ĩ—-‚—˙rl!u-᷑̊ͥ r AIRE r ·˖— r* ge a Mt 


88 WHITE ET AL. v. DUNBAR r AL. 


Q. Why aro the shrimps not merchantable ? 
— Whe 8 they don’t open up nicely. 
y 

A. They have a strong smell to them which you don't find in the 
White shrimps or in ours, 

Q. Anything else! 

A. They may be softer—no, I can’t say anything more about it. 

Q. I want you to say all about it. 

A. I say ail I know about it. 

Q. Ain’t they good to eat ? ’ 

A. No, sir; not now—nobody could eat the shrimpe in that can 


now. 
Q. Because they are ton ? 
A. P 


A 
ry Yor — neider th ari better than 
ou t consider that your ahrimps are 
Mr. White's? 19 5 
A. Yes, sir. : 
Q. Tell me why ? 
229 A. Well, the principle reason why is bevanee I think that 
cotton ining is much superior and much cleaner than paper. 


ia all. 
Did you ever deal in guava jelly ? 


N 
Or guava paste ? 


ever bought any except for your own consumption ? 

No, air, — the Shildren to eat for lunch. 

By Mr. Luonarp: 3 

Tou have etated that the goods of Pecor were pale in color 
os, sir, and eoft. 

it not a fact that the goods you opened pat up by Pecor at 


veston were unfit to ext ? 
Yee, sir, those are—(can X 8.) 


Defendants’ list of evidence.— Filed February Nee, 1888. 
U. S. Cirouit Court. 
Geo. H. Donna et ale. 
No. 9858. 


vo. 
T. T. Wares et al. 
20 Defendants’ note of evidence. 


I. Anewer. 
2. Patent No. 156,698.—Exhibit P. 


T 2 u 1 U. 8, Reporte, pp. 171 to 287. 
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5. Pecor’s it, Exhibit A. 

6. Transfer Pecor to White, Exhibit B. 

7. The cans of shrimps filed with anewer. 

8. The of guava jelly filed with testimony of witnesses. 
9. Charles Bal 


The documents mentioned in the foregoing note of evidence as 1 
2. 8, & 11, 12, 18, and 14 in the foregoing note of e offered 
in evidence by defendants, hove alrendy been tranecribed in tran- 
script, and will be found and follows: 1 at 162; Lat 127; 
8 at 188; 6 at pago 145; 11 at page G8; 12 at page 74; 18 at 
page 90; and 14 at page 108. 


Testimeny of e mentioned in 
the nole ; as 10 and 11.— Offered by deft's 
Feb’y 11884 * 
United States Circuit Court, fifth judicial circuit, enstern district of 
Louisiana. 


231 


Grones H. Donnan et als. 1 1 
T. T. Wr et al. 


Appearances: Leonard, for complainants; Joseph P. Horuor, for 
defendants. 
coneent on behalf of defendants at the office 


Testimony taken 
of Joeph Horner tad FW. Baker, New Orteana, La. Den. 12th 


Cam Bure, eworn by Mark Breeden, jr., notary pablic. N. 
amined in chief on behalf — * 


Retail grocer. 
How long have you been in thie business in New Or- 


© a. ee — * 
3 i . age 
2 or. . * 2 a 


Ppepe> 
2 
L 


= 


Ballejo, are ued shrimps that 
for an by the those put up by 
— — that I be 
r; can I answer ani 

» with the other ? 


better acquainted with Mr. Dunbar than with Mr. 
ving sold them. 

you ever dealt in Mr. Dunbar! 
N. 


3 
FE 
8 


prec 
Pg Hs «4 
AL 


27 
4 


r. 
No, ait, ouly a K of Mr. 
We T bed them 


had occasion to the Daubar shrimpe—open the 
and —— 


— 


1 


17 
: 
2 
4 
| 
i 
; 
5 
2, 


asa 
Q. 

cans 
A. 
Q 

ebri 


8 

Ss 

a3” 
$5 


compare ? 

fa both of them, exeopt at one time I thought 
r. White's didn’t emell as strong as those of Mr. Dunbar. 
was only at one time ? 

is only at one time. 


hen was that ? they f 4 
when ret gave me a sample 

hite’s; it wen only one tune I had thet ccmupte given to one; 
remember about the time now. —. 

testify of the in which they are pat ap? 

Mr. Dunbar, is put up in a email enck, a cloth bag. 
— tnt: 3 
t. 
And Mr. White's, how are they put up? 
Fo tho ust of any baontotgn Mle etna payee tenn, 
Now, what is the appearance of this in which Mr. 
shrimpe are put up when it is taken ont of the can ? 

of the bag ? 


repel per 
pers 


5 
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3; there ia come; I have en tome with black enote, enme 


a I have como this your in my own sture, 

A. my owa and I found them black apots; that 
eome of the shrimp had a mark on them; I cannot tell the 
dane 

Q. 

hen 


18 ouly one time that I made 
two, 

opened but one box of White's shrimps ? 
285 others, 

the _ oy of the paper of those boxes 


5 


reir 
aye 
11 
4 


1 


E 
29 


oer 
Fr 
[fs 


ia pat up in emall round boxes ? 


boxes bath. 
a emall round box of va 
conse in connection with this 


i 


! 


— 
124 


them; yes, dr. 
Always have that paper lining in them ? 


‘the sides, bottom, and top ? 

; come of it is put up in Havana and some pat up in 
— — in that way ? 
ve tin guava tupint 
. 


ever deal in another gvods put up in boxes with a 
of the box ? ee 


a Pe > 
2 


2 


502 
f 
1 


f 


2. 
3 
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Crose-examination by Mr. Leoxanp, counsel for complainants: 


You have been dealing in Mr. Duubar’s guods ever since 

and are atill — ? _ 
Yea, air; a of them when Mr. White went iato 

the business. 
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By Mr. Hoanor: 
Q. He asked you if you are still dealing in Danbar’s shrimps ? 
A. Ad T bad a stock — Mr. White first — into 
a stock on hand; I meant to try both of 
a Stock of Mr. Dunbar’s, 0 I never bought 


bought any from Mr. Dunbar be- 
not want the quantity that he ey ae 
— — on, bent Gum Guan, but they are his 


C. Ramon, sworn by Mark Breeden, jr., notary public. Ex- 
amined in chief, on behalf of defendants, by Mr. Hornor, as follows ; 


Q. Will ive your and residence, Mr. Raymond? You 

reside in New Orleans? | 
A. Tea, sir; 64 years of age. 

Have you ever been in the grocery business in New Orleans ? 


Q 
A. 
238 
A. 
Q 
A 


— 
It 
rou have been iu the wholesale grocery business since that time ? 


Yee, sir. | 
Dealing in all kinds of groceries ? 
Yes, sir. | 

Q. Since when did you leave that business ? 

A. Five years ago. 

Q. While you were in the grocery business, did you ever deal in 
guava Far ? 

A. Yes, sir, 

Q. Was it put up in boxes like this onc shown to you now? [Witness 
shown a little round box of guava jelly marked and filed in this case 
in connection with his testimony.] 

8 wil — look at this, please, 

} at thi andeay if it had that paper linin 
at the top, and sides? [Shows witness the box.) 

A. Yes, sir, always that way. 

How long have you dealt in them put up in that manner? 
289 A. About 20 yeurs, handled this kind of goods. 
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By Mr. Lronann: 
No questions. 


It is admitted by the counsel for complainants that if Mr. J. B. 


Solari and Mr. W of the firm of Skardon & Wileon, grocers, on 
Jackson street, were t, that ther would corroborate the evi- . 


dence of Mr. Raymoud which hae just been given. 


U. S. Cireait Court, eastern dist. of Louisiana. 
Gro. H. Dina et als. 


vs, No. 9858. 
T. T. Warts et al. 


ee sworn, deposes and be is 
a member of the firm of T. T. White & Cn, of New — 
pur 

van 

case, 

the 2d of Jana- 

New 

— of using 

tent, 

and entered into a lense of the said ng — 
dred dollare per annum, payable monthly, with the pri af ex- 
tending the said lense at the expiration thereof; a said 
firm placed in the suid building machi to he used for iug 
shrimps to the full value of twenty-five t dollars, = 


ting up the suid building fur the said purpose 
and in arranging the sewerage from the exid ildi 
on 
2d of February, 1882, affiant’s end firm commenced the business 

packing ehrimpe, under the said patent, on a 


241 continued — — in the suid business until t 
tution of this suit, w the suid business was stopped ; 


ara 


; 
i 


rf 


at the time the injunction issued in this case vour affiant’s said fi 
— y= ae wid building and all the machinery and fixtures 


of which is of no use whatever to them while the injano- 
herein shall remain in fall force and effect; and that they 
time of the issuing of the injunction 
shrim the fall value of 


thereof, al 


1 


1 
4 


of 


115 


f 


ee eta ——2— 


per annum; that affiant is informed by his 
counsel, and verily believes, that ug 
he will be able to obtain a ſiual j it, at the end of this li 


preme 
States, and owing to the delays incident tu a suit in chancery in 
court, and to the approaching annual vacation of this court, that it 
will be to from three to four years before this case is finally decided, 
and that in order to protect affiant’s rights in the premises, and to 
insure affiant’s full compensation for the that affiant’s 
248 said firm will suffer should it be tinally that the .in- 


motion herein has wrongfully iesued, i 
— —— om favor of t's said firm 


be and requi 
for the full — fifty thousand dollars to answer to affiant’s eaid 
firm for the illegal issuance of the said injunction. 

Aud affiant further deposes that after affiant’s said firm had been 
for some little time engaged in canning shrimps, as aforesaid, George 
H. Dunbar and Francis B. Dunbar, complainants herein, waited 
upon aftiant with a view of agreeing with affiant upon what price 
should be paid by both firms for shrimp from the fishermen, so that 
neither affiant’s firm nor complaiuant’s firm should take advantage 
of each other by — aguinst each other with the said fishermen 
for the said shrimps, and an agreement was thereupon entered iuto 
to that effect between the affiant’s suid firm and complainant’s said 


firm. 
244 (Signed) T. T. WHITE. 


Sworn to and subscribed before me. at New Orleans, La., ou this 
29th duy of April, A. D. 1882. 
(suat.) (Signed) MARK BREEDEN, Ja., 
Notary Public 


William A. Gordon, being duly sworn, depuses and says that 
he resides in New Orleans, La; that he is a member of the firm of 
T. T. White & Co., and is one of the defendants in this cause; that 
he has carefully read and considered the foreguing affidavit of Ten- 
dore T. White, and voufirms the same in all particulars; and in ad- 
— — ——— — 
he waited upon Francis B. Dunbar, one of the complainants herein, 
and a of the firm of George W. Dunbar’s Sons, and in- 
formed him that affiant’s said rm intended to go into the basiness 
wt Wot Geet helene peices tor —ę——ʒẽũ eaghieing 

r prices were, 
245 at the enme time to the said Frascis B. ubar that be de- 
sired this knowledge in order that affiant’s said firm might 
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Netary Public. 


W. A. GORDON. 
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MARK BREEDEN, Ju, 
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(Signed) 


Sworn to and subecribed before me, at New Orleans, La., on this 


ter 
29th day of April, A. D. 1882. 


Submission of Cause. 
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T. T. WHITE. 


CHAS. G. ANDRT. 


11 ET AL. V. DUNBAR ET Ab. 
of Febreary, 1888, and daring said month have sold 308 


2350 cases of Si cans each. 
(Signed) 


(Signed) 
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272 Uu Dran or Ana, 
G Court of the United Nat, 
ern district of Lovisiana. | 
The President of the United States to George H. Dunbar, Francis 
B. Doabar and Charlotte Z. Dunbar, greeting: 
You are cited and admonished to be and ata Ba- 
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278 (Kndoreed :) United States Circuit Court, eastern district of 


Louisiana; 


E. S CURRY, 
Dep. U. & Marshal, East. Dist. of L. 


Sabecribed and sworn before me April 10th, 1888. 


T. V. COUPLAND, 
Commissioner United States Circuit Court, ust. Dist. of Louisiana. 


an 


Supreme Court of the Muited States, 


Now come the appellants in the above-entitled case, by 
their solicitors, and ask the ovart to so amend the present 
decree of the Circuit Court of the Eastern District of 
Louisiana, entered therein, as to empower and permit the 
applicants, the defendants therein, to proceed and continue 
in the manufacture and sale of shrimp in cans, which con- 
atitate the subject-matter of the complainant’s lettere- 
patent at issue, under euch restrictions as the court may 
deem just and equitable, and until nch time as final ac- 
tion is had in the case by this court; and your appellants 
will ever pray. 


Ix im Supreme Court or run Untrep Srarzs. 
I. T. Win =f AL., APPELLANTS, 
ve. 

Gn. H. Donau m u., APPELLEES. 


The appellees will please take notice that an application 
to modify the injunction issued in this case, a copy of 


2 


which is hereto annexed, will be presented to the Supreme 
Court of the United States on the second Monday (8th) 
of October, 1888, or as soon thereafter as may be. 


Joszspu P. Horwor and 


Service accepted 29th Sept., 1883. 
J. W. Gunar, 
For A. H. Lzonarp, 


Solicitor for Compl'ts. 


U. S. Supreme Court. In CHANCERY UNDER Ruts 80. 


T. T. Waits rr AL., APPELLANTS, No. 924. October 


us. 
Gro. H. DunsBar Er Al., APPELLEES. Term, 1888. 


Statement of facts affecting the motion of appellants to 
suspend or dissolve the injunction granted by the court 
below, vis., the United States Circuit Court for the East- 
ern District of Louisiana. 

First. The complainants in this bill set up that they were 
the owners of letters-patent (original) No. 178,916, issued 
20th June, 1876, for method of preserving shrimps and 
other shell-fish (a copy of which is hereto annexed and 
made part hereof); that on 6th December, 1881, they sur- 
rendered said patent, in accordance with the provisions of 
law, and obtained reissued letters-patent No. 9,957, dated 
6th December, 1881, for preserving shrimp in metal cans 
(a copy of which is hereto annexed and made part 
hereof); that since Ist March, 1882, defendants have 
been unlawfully infringing said patents by preserving 
shrimps in metal cans, by providing the cans used by 
them with a lining, to prevent direct contact of the shrimpe 


with the metal; and they prayed for an injunctiun and an 
accounting and a decree accordingly. 

Second. The answer admitted the iesuance of the origi- 
nal and reissued patents alleged by the complainants, bat 
averred that they were illegal, null and void, Ist, for 
want of invention; 2d, for want of novelty; 8d, because 
the reissued patent claimed a different invention from the 
original patent; 4th, because the reissued patent was ille- 
gal, and illegally issued; and Sth, because the invention 
claimed in the reissued patent was not the eame as claimed 
in the original patent; and admitting that defendants 
were “ preserving shrimps in metal cane by providing the 
cans used by them with a lining to prevent direct contact 
of the shrimps with the metal,” but denying that their so 
doing infringed the invention of complainants; and finally, 
they alleged that they anticipated the expansion of the 
claim of the original patent of complainant in their reis- 
sued patent, by a patent issued to defendants under the 
No. 226,347, under date 6th April, 1880, for an improve- 
ment in canning fish, (a copy of which is hereto annexed 
and made part hereof). 

Third. Upon a preliminary hearing the court ordered 
the injunction to issue, but subsequently modified its or- 
der by allowing defendants to continue their business, but 
requiring them to file in court a monthly account of their 
manufacture and sale of preserved or canned shrimp, 
which was done. 

Fourth. It is agreed between counsel on the trial and 
testified to by the complainants in their evidence taken in 
the case, that the only invention that complainants claimed, 
and the only infringement they claimed the defendants 
had committed was the interposition “ between the metal 
can and the shrimp (of) an enveloping material for the 
shrimp, which is not itself capable of discoloring the 
shrimp.” 

Fifth. The court found against the defendants on all the 
points preeented by them, and in favor of the complain- 
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4 


ants, and issued the injunction asked for, restraining de- 
fendants from further continuing their business in packing 
shrimp, which, it was admitted, they had been doing since 
Ist March, 1882, and referred the case to a master to re- 
rt. 
896 The master reported in fu vor. of complainants for 
$1,205.98, and judgment was entered against defendants 
for that amount, and they appealed. 
New Orleans, Louisiana, 2d October, 1883. 


Above statement agreed to except as to fourth item. 
A. II. Leonarp, 
Solicitor for Compluinants. 


The above statement agreed to as a whole. 
Jorenx & SPEAR, 
Solicitors for Defendunts. 


The above paragraphs, numbered from one to six inclu- 
sive, with the exception of paragraph numbered four, hav- 
ing been assented to by the solicitors of the respective 
parties to the suit as a statement of the facts pertinent to 
the motion to dissolve the injunction, are adopted by me. 
Not having opportunity to consult the record in the cause, 
I can make no additional statement other than to make a 
reference to a very short opinion which I rendered in the 
decision of the question as to the injunction, and which I 
make a part of this statement. 

Epwarp C. BiLLIxus, Judge. 

October 12, 1883. , 
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Supreme Caurt United States. 


No.7 46. 
Ocroner Tun, 1888 


T. T. WHITE grt AL., Appellants, 
vs. 


GEORGE H. DUNBAR srt At., Appelices. 


Appeal from the Circuit Court for the Eastern 
District. of Louisiana. 


Brief for Appellants. 


Statement of the Case. 


* 


This suit is for an alleged infringement of complain 
ants reissued letters-patent. 


On the 20th of June, 1876, letters-patent No. 178,916, 
were issued to the complainants for an “Improvement in 
methods of preserving shrimps and other shell-fish.” 
Record, p. 6 and following. 


@ 
2 

From the specification annexed we learn that the object 
of the invention was to provide an improved method of 
preserving shrimp and prawns, and indeed all kinds of 
shell fish, and prevent their discoloration, and insuring 
the retention of their original freshness and flavor. The 
applicants say that primarily their improvement consisted 
in so placing a suitable textile fabric between the fish or 
other article of food to be preserved, as to cause it to in- 
tervene as to prevent, under all circumstances, any direct 
contact between the metallic surface of the can and its 
contents; and it isthe employment of such textile fabric in 
connection with the process hereinafter described, of treat- 
ing the fish or other article both before and after the same 
is placed in the can and sealed, which constitutes the na- 
ture or subject matter of our present invention. The 
bag or sack they propose to construct of colon, muslin, or 
any other suitable ¢extile fabric. Material of the cheapest 
and most inferior quality might be used, as the sole ob- 
ject of its use was to prevent the article to be preserved 
from coming in direct contact with the surface of the can 
and which contact with the metal, in the case of the shrimp, 
caused during the process of boiling and thereafter until 
the can was opened, a precipitation of a black substance 
which detracted much from the color, freshness, and rich- 
ness of the flavor of the shrimp. They further say that 
practical experience had fully demonstrated the fact that 
by using textile fabric, as described, the precipitation of the 
substance alluded to was prevented, or at least did not ap- 
pear on the fabric or metal ; hence the value and import- 
ance of this feature of the invention. 


Therefore they claimed as new and desired to secure by 
letters-patent the following: 


“The herein described method of reserving shrimps, 
&., preventing their discoloration, which consists in ~ 
cing textile fabric between the can and its contente, and 


then sealing the can and subjecting the same to a boiling 
process, substantially as and for the purpose specified.” 


More than three years after the issue of the said patent 
to the complainants, to wit, on the 13th day of August, 
1879, Pecor & Bartlett, the defendants’ assignors made ap- 
plication for a patent for “canning shrimps and other fish,” 
upon which a patent was granted April 6th, 1880, num- 
bered 226,347. 

Record, p. 50. 


In the specification the applicants say that their in- 
vention relates to the canning of shrimps and other like 
shell-fish, and has for its object the better preservation of 
the fish and greater expedition and cheapness in canning.” 

It is also stated that theretofore it had been the prac 
tice in canning shrimps and like shell-fish to enclose the 
fish in a bag made of some textile fabric, ‘ place the bag in 
a can and then to boil the can and contents,” &. The 
applicant further says that this mode of treatment, when 
applied to the preservation of shrimps is, to a certain ex- 
tent, defective, for the reason that certain acids, or ascidu- 
lous substances, existing in or generating from the fish, 
attack the tin can, and thereby impart to the contents an 
unpleasant taste greatly affecting the quality of the food 
thus preserved. The first part of our invention has for its 
object to obviate this difficulty, and it consists in lining 
the can with a coating of asphaltum cement. This coat- 
ing we form of any good quality of asphaltum dissolved 
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in any solvent suitable for the purpose. When the solu- 
tion is of proper consistency for convenient application 
we coat in any convenient way the whole interior of the 
can therewith, and also apply a coating to the inside of 
the cover, &c.; the coating within the can and upon the 
cover is then thoroughly dried and the can is then ready 
to receive its contents. This coating effectually protects 
the metal of the can from the action of any acid or ascid- 
ulous substances, and we have found by careful and 
thorough experiments that it serves to preserve the 
shrimps perfectly fresh and sweet. 

Besides its quality of resistance to the action of acids it 
is tough and flexible, and does not break when the can, 
as often happens, i is indented or bent. 

In carrying out the second part of our invention, instead 
of the ordinary bag of teztile material which has heretofore 
been used to enclose the shrimps, we have found that a 
cheaper and better substitute may be made from paper, 
which we prepare and apply by coating the paper with a 
hot solution of paraffine or kindred substance. 

Having thus described their invention they made the 
following claims : 


“In a flexible metalic can for shrimps and like fish 
a coating of asphaltum cement covering the inner surface 


of the can and adhering to the metal as and ſor the pur-. 


poses set forth. 
“In combination with the metalic can lined with as- 
phaltum cement, in the manner described, an interior pa- 


per lining prepared with paraffine, as and for the purposes 
set forth. rth.” 

Under this patent Pecor & Bartlett packed shrimps in 
Galveston and New Orleans until January, 1882, when 
defendants bought the patent, and after that date they op- 
erated under it. 
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After obtaining their patent of June 20th, 1876, the 
complainants proceeded with their business, under said 
patent, and carried it on until April 9th, 1881, when they 
surrendered it, and on the 6th of December, 1881, ob- 
tained a reissue, No. 9,957, for “ preserving shrimps in 


It appears from the specification in this patent that the 
only cause or reason for the reissue was that the applicants 
had found out that “ direct contact of the shrimpe with the 
can and the presence of free liquid or gravy in the shrimps, 
afler they are placed in the cans, are very objectionable,” be- 
cause the “free liquid or gravy in the shrimps consti- 
tuted a vehicle or medium to diffuse the coloring matter 
throughout the entire mass of shrimps in the can.” 


They state that the “ object of the invention or reissue is 
to obviate the above named objections by first lining the 
can; and second, placing the shrimps in the lined can 
while they are in a dry or moist condition and devoid of 
free liquid or gravy, and sealing the can without adding 


any liquid to its contents.” 


They further say that the lining is to be, preferably, of 
cotton or muslin, but material of the cheapest and most in- 
ferior quality may be used, as the sole object of its use is to 
prevent the article to be preserved from coming in direct 
contact with the surface of the can. 


In describing the process of canning, they say that after 
the shrimps have been placed in boiling water they are 


taken out and placed on drippers and cooled, and rinsed 


with cold water, and when thoroughly dripped and in a 
moist condition, and without the addition of any salted or 
otherwise prepared liquid, they are placed in the sack, &c. 


They then claim as new the following: 


„What we claim as new, and desire to secure by letters- 
patent, is: Asan improvement in the art of preserving 
shrimps in metal cans, the mode of preventing the discol- 
oration of the shrimps, which consists in interposing be- 
tween the metal can and the shrim re material 
for the shrimps, which is not itself capable of discoloring 
the shrimps, and then sealing the can and — the 
—— its contents to a boiling process, substantially as 


Upon the testimony set forth in the record and the fore- 
going patents, the Court below held that the defendants 
were liable and entered a decree for complainants, from 
which defendants appealed. 


Assignment of Errors. 


The defendants contend that the judgment of the Court 
below is erroneous for the following reasons: 


* 
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1. Because the subject-matter of the original patent, as 
also of the reissue, was not novel at the time of its pre- 
tended invention. 


2. Because the complainants do not show that their ap- 
plication for a reissue came within the provisions of sec- 
tion 4916 of the Revised Statutes of the United States 
relating to reissues, and that the same is therefore null 
and void. 


3. Because new mailer was introduced into the specifica- 
tion, and the claim was enlarged, generalized, and made 
broader. 


4. Because the Court below held that in a case where 
complainants’ right to recover against defendant would 
have been perfect under an original patent, a surrender 
and reissue cannot invalidate that right. 


J. 


The subject-matter was not novel at the time of the 
alleged invention. 


What is the. subject-matter of the complainants’ patent 
which they claim as an invention ? 


It is simply wrapping an article, such as a shrimp or a 
fish, up in something, such as a cloth bag, before putting 
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it in a box, for the purpose of keeping the wrapped up 
article from coming in contact with the surface of the box. 

Can that, under the law, be called a new device or an 
invention? Is it not as old as boxes, and as old as wrap- 
ping things up and putting them into boxes ? 


If the state of the art shows, as we contend it does, that 
the enveloping of tea in lead before putting it into wooden 
boxes to preserve the flavor of the tea; the putting jelly in 
paper bags before putting it into cans; the enveloping of 
clothes and furs with paper and other materials before lay- 
ing them away for the summer, and many other equally 
familiar illustrations have been done for ages, then there 
can be no novelty in complainants’ device, and therefore 
they have no legal right to appropriate it to themselves 


under the 5 of a patent. 


Cee fr fr 7 J. 4 — 


And if paper or cloth bags were used for years before 
the complainants’ pretended invention, does it make the 
slightest legal difference what they were used for? 


In the very familiar case of the Rubber-Tip Pencil Co. 
vs. Howard there was a useful combination, which con- 
ferred a benefit which the whole commercial world has 
availed itself of. But this court held that it was no inven- 
tion to force the end of a wooden pencil into a small hole 
made in a piece of rubber, and refused to sustain the pat- 
ent, saying that “though an idea of a person, who after- 
wards obtains a patent for a device to give his idea effect, 
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may be a good idea, yet if the device is not new his patent 
is void, even though it be useful.” 
20 Wallace, 498. 


“The application of an old process to a new subject 
without any exercise of the inventive faculty.and without 
the development of any idea which can be deemed new or 
original in the sense of the patent laws, is not the subject 
of a patent. 

“The thing was within the circle of what was well 
known before, and belonged to the public. 

“Nu one could lawfully appropriate it to himself and 
exclude others from using it in any usual way for any 
pu to which it may be desired to apply it. 

“ This is fatal to the patent.” 

91 U. S., 37 and 41. 


No eitation of authorities is necessary to establish the 
proposition that an old thing applied to a new use with - 
out any other invention, is not a patentable contrivance. 


2 


The complainants in this case occupy the same position 
under their patent that they would if they had used a 
coffee-mill for the first time to grind corn. 

It is the application of an old process to an article to 
whicy it had never before been applied. 

There is no new process or new machinery ‘used to pro- 
duce the result, and it is not therefore a patentable inven- 
tion. 

2 Story 194, 411, and 412. 


In a case of this kind the Court will take judicial notice 
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that the thing patented was known and in general use 
long before the issuing of the patent. 


0 . 234 


It is apparent from the testimony of George H. Dunbar, 
and the admission of the complainants as to the testimony 
of F. B. Dunbar, that the complainants disclaim any in- 
vention in their re- issued patent except for the enveloping 
material. 

Record, pp. 74, 75, and 79. 


It is also insisted by the defendants that the complain 
ants’ pretended invention was fully anticipated by a patent 
to George H. Chinnock, No. 156, 698, dated November 10, 
1874. 

Record, p. 48. 


The complainants fail to bring their application for a 
reissue within section 4916 of the Revised Statutes. 


The complainants, relying upon the theory of the ex- 
clusive jurisdiction and finality of the decision of the Com- 
missioner of Patents, as touching this question of reissue, 
have failed to show in any manner that their original 
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patent was inoperative or invalid by reason of a defective 
or insufficient specification, or that any error had arisen 
by inadvertence, accident, or mistake. 


As to the question whether the decision of the Commis- 
sioner is conclusive on the statutory grounds for a reissue, 
notwithstanding there may have been decisions both ways, 
and that in some measure it may still be treated as an 
open question, still we are confident that the rule laid 
down by Walker, in his valuable work on Patents, Sec- 
tions 221, 222, 223, 224, and 225 will be adopted whenever 
this Court shall see fit to pass upon it. 

. After a careful examination and comparison of all the 
cases bearing upon the question, he arrives at the conclu- 
sion that “the decision of the Commissioner relevant to 
the existence of a statutory ground for a reissue, is not 
conclusive in any court, because he has no jurisdiction to 
grant any reissue in the absence of such a statutory ground ; 
and because the statute does not make him the final judge 
of his own jurisdiction.” 

O. G., March 3, 1885. 


As to the introduction of new matter and the enlarging 
of claims in reissued patents: 
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It was held by this Court in the case of the Giant Pow- 
der Co. vs. California Powder Works et al., 15 O. .G, 289, 


that— 


“ A reissue can only be granted for the same invention 
which formed the subject of the original patent of which 
it is a reissue. The express words of the statute are, ‘a 
new patent for the same invention; and ‘no new matter 
shall be introduced into the specification.’ 


If a party in a reissue attempts to expand the original 
invention and cover what was not originally claimed in 
order that he may appropriate to himself what had since 
been discovered and used outside of his invention by 
others, it will be void.” 


“ This privilege of reissue was not given to the —— 
in order that the patent may be rendered more elastic or 
expansive, and therefore more available for the suppres- 
sion of all other inventions.” 


1 Wallace, 577; 11 Wallace, 516 and 544. 


“ Where the evident purpose of the reissue application 
is to broaden the claims, it must clearly appear that there 
was a mistake or error in the original preparation of the 
case, and that the applicant took immediate steps to have 
it corrected.” 


23 O. G., 2,029. : 


The rule laid down by this Court is“ that where it is 
sought merely to enlarge a claim there must be a clear 
mistake and inadvertence and a speedy application for its 
correction, with no unreasonable delay; that in such a 
case a patentee cannot wait until other inventors have pro- 
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duced new forms of improvement, and then apply for such 
an enlargement of his claim as to make it embrace these 
new forms; and that when it is apparent, from a compari- 
son of the two patents, that the reissue is made to enlarge 
the scope of the patent, the Court may consider whether 
the delay was unreasonable, and the reissue therefore 
void.” 23 


Wooster vs. Handy, O. G., August 12, 1884. . 6 2 7 


By a failure to take immediate steps towards correcting 
a patent, the patentee acquiesces in the terms of the grant 
and dedicates the invention to the public use. 
11 Federai Reports, 595. 


In the case of Conklin vs. Stafford, Supreme Court of 
this District, 5 O. G., 235, it was held that by the terms 
of the statute, (Revised Statutes United States, sec. 4916, 
in order to entitle a party to the reissue of a patent, it is 
incumbent on him to show that it is inoperative or invalid 
by reason of a defective or insufficient specification, or 
that the patentee had claimed more than he had invented, 
and that the error had arisen by inadvertence, accident, or 
mistake, and without any fraudulent intention. 

“Unless these circumstances exist in an application of 
this character, there is no authority by which the Commis- 
sioner of Patents can reissue a patent. 

“Therefore if the original patent is neither inoperative 
nor invalid, and if no error has been occasioned by acci- 
dent or mistake, then there must be u presumption of law 
and fact that the patentee has abandoned to the use of the 
ore everything which he may have invented, but which 


e did not include in his specification and claims." 2 2 N J 


The statute embraces only the right to a reissue where, 
from an unintentional error in the description of the in- 
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vention, the patent is wholly inoperative or invalid. 
7 Wallace, 685; 4 Fisher, 117. 


And even in a case involving aceident or mistake, noth- 
ing but what was shown in the original specification, draw- 
ings, or model can be introduced into a reissue. 

2 Fisher, 499 and 543. 


„„ 
C L443 


In the case at bar there were neither drawings nor 
model showing the new matter embraced in the reissue, 
and nothing mentioned or described in the specification 
except a “ textile fabric.” 


The surrender of a valid patent and the granting of a - 
reissue thereon, with expanded or equivocal claims, where 
the original was clearly neither inoperative nor invalid, 
and where the specification is neither defective nor insufti- 
cient, is a great abuse of the privilege granted by the stat- 
ute, and productive of great injury to the public. 

28 O. G., 629 and 917. 


In the case at bar there is no proof and can be no pre- 
tense that the original patent was inoperative or invalid, 
or that there was either accident or mistake in drawing 
the specification or claims. 

The description was not defective or in any way obscure 
or ambiguous, but was full, clear, concise and exact. 

It was not insufficient, as nothing was inserted which 
ought not to have been, and nothing which was described 
or shown was left out. 
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It was capable of being worked, because the complain- 
ants canned shrimps under it from 1876 to 1881. 


The complainants pretend that the trouble with the 
original patent was that the idea of the exclusion of gravy 
or liquid from the can was not set forth definite enough. 

But if we examine the two patents we shall see at once 
that this claim has not the least shadow of foundation, 
and that no necessity for an attempt to make the specifica- 
tion more definite existed. 

It was declared in the original patent that the prepared 
shrimp in a moist condition, without the addition of any 
salted or otherwise prepared liquid, was to be placed in 
the can. This was clear, definite, and sufficient, and no 
one putting up shrimps under that patent would be ex- 
pected to do what the patent declared in unequivocal terms 
must not he done. 


That we are correct in this construction of the terms of 
that patent is conclusively shown by the conduct of the 
complainants ; for when they came to reissue they entirely 
omitted to make any change in the specification as to this matter 
of the gravy or liquid, but enlarged and generalized their 
claim by substituting for “textile fabric” | 
enveloping material.” If they did not desire 


laim, why djd they seek a reissue witho 
e specification? 


In the light of these facts nothing can be clearer than 
that the reissue was obtained for the sole purpose of cov- 
ering up the defendant’s invention, made long after the 
granting of the complainants’ original patent. 
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In the case of James vs. Campbell, 21 O. G., 337, it was 
held that “if letters-patent fully describe and claim a 
specific invention, complete in itself, so as not to be inope- 
rative or invalid by reason of a defective or an insufficient 
specification, a reissue cannot be had for the purpose of 
expanding and generalizing the claim in order to embrace 
an invention not specified in the original.” 


~IG.Y 67 


The complainants’ original letters patent fully and 
clearly described and claimed a specific invention which 
was complete and operative; that was, a lining composed 
of a textile fabric and nothing more; it was valid and suffi- 
cient so that they worked under it for five years, and are 
still doing so, in the same manner as though no reissue 
had ever been granted. 

See Record, p. 76. 


And again, we say that the conclusion is irresistible 
that the only possible object of the reissue must have been 
to enlarge and generalize the claim. 


In the case of Russell vs. Dodge, 93 United States Re- 
ports, 464, it was held that “ the original patent was not in- 
opetative or invalid from a defective or insufficient specifi- 
cation. The description given of the process claimed was, 
as stated by the patentee, full, clear, and exact, and the 
claim covered the specification—the one corresponded with 
the other. 

“The change made in the old specification by elimina- 
ting the necessity of using the fat liquor in u heated condi- 
tion, and making in the new specification its use in that 
condition a mere matter of convenience, and the insertion 
of an independent claim for the use of fat liquor in the 
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treatment of leather generally, operated to enlarge the char- 
ucter and scope of the invention. 

“The evident object of the patentee in seeking a reissue 
was not to correct any defects in the specification or claim, 
but to change both, and thus obtain, in fact, a patent for a 
different invention. 

“ This result, the law, as we have secn, does not permit.” 


Now if we substitute in the above paragraph the words 
“‘texible fabrics” for “ fat liquor in a heated condition,” and 
“ enveloping material” for the words “ fat liquor,” the above 
cited case becomes exactly in point and completely covers 
the one at bar. : 


The courts hold that in these reissue cases “the danger 
to be provided against is the temptation to amend a patent 
so as to cover improvements which may have come into 
use, or may have been invented by others, after the grant- 
ing of the original patent. 

Powder Co. vs. Powder Works, 98 U. S., 138. 


It has been suggested by the*complainants, that in all 
those cases where the courts have held reissued patents 


void, there was a wider expansion and greater broadening 
of the claims than in this case. 


A brief glance at a few of the leading cases will show 
that the complainants’ suggestion is not correct. 


R 
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In Miller vs. Brass Co., the original patent was for a 


lamp with a double dome; the reissue was for a single dome 
with a chimney. 


104 U. S., 351. 


In James vs. Campbell, the original patent among other 
things claimed for a post office stamp the cancelling device 
of which was “ wood, cork or similar material,” while the 
reissue was for “cork, wood or other suitable material.” 

104 U. S., 361 and 373. 


In Russell vs. Dodge, the original patent was for “the 
use of heated fat liquor in treating bark tanned lamb or sheep- 
skin ; the reissue was for the use of fat liquor (the word 
“ heated ” being omitted), in the treatment of leather gen- 
erally. 

93 U. S., 460. 98 U. S., 126. 104 U. S., 748. 105 
U. S., 57 and 160. 


In Searls vs. Benton, the original patent was for a whip- 
socket having d bell-shaped top ; the reissue was for a whip- 
socket generally, without any limitation as to the form of 
the top. 

12 Federal, 874. 


In Giant Powder Co. vs. Cal. Vigori Powder Co., the 
original patent was for a compound of an inexplosive porous 
substance with nitro-glycerine ; the reissue was for a com- 
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pound of all porous substances, whether explosive or ines- 
plosive, with nitro-glycerine. 
6 Sawyer, 509. 


e 


There is, however, a still graver reason why the reissued 
patent in this case should be declared void, and that is 
because the rights of the defendants intervened before the 
reissue was applied for. 


The complainants’ never discovered that any “ envelop- 
ing material ” would answer in the place of their “ textile 
fabric,” therefore they obtained the expanded claim in 
their reissue for something which was the invention of 
another ; because on the 13th of August, 1879, nearly two 
years before the complainants made application for their 
reissue, dus of the defendants’ assignors made application 
for a patent for “a new and useful improvement in canning 
shrimps and other fish,” and on the 6th of April, 1880, 
letters patent No. 226,347 was issued tofh@n. In the spe- 
cifications annexed to the application for said patent the fol- 
lowing declaration was made, showing that the attention 
of the officers of the Patent Office was called to the patent 
of the complainants, when defendants’ patent was applied 
for: 


“ Heretofore it has been the practice in canning shrimps 
and like shell-fish to enclose the fish in a bag made 
of some textile fabric, to place the bag containing the 
fish within an ordinary tin can, and then to subject the 
can and its contents to the ordinary boiling and modes 
of treatment such as are ordinarily used in canning vege- 
tables and animal substances;” and that is therein then 
described to be; (p. 52, Record,) “instead of the ordi- 
nary bag of textile material which has heretofore been used 
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to enclose the shrimps, we have found that a cheaper and 
better substitute may be made from paper,” „this 
paper lining being much more cheaply and expeditiously 
applied than the cloth bags heretofore used, as no sewin 
is required;” and thereupon they claimed and were al- 
lowed by their patent, an interior paper lining prepared 
with paraffine, as used for the purposes set forth.” 
P. 53, Record. 


This is certainly a good and valid patent. 


In 4 Fisher, 379, it is laid down that the substitution of 
an India rubber covering for one of cloth may be an inven- 
tion if it is important and valuable. 


In this case the substitution of a paper lining prepared 
with paraffine and a coating of asphaltum cement for a 
cloth bag of textile fabric, is important and valuable be- 
cause if the latter is used the shrimps may become dis- 
colored, while the former absolutely prevents it. 


This is clearly just such a case as that mentioned by 
Judge Bradley, where the patentee waited until the de- 
fendants had produced a new form of improvement, and 
then with this newly acquired light applied for such an 


enlargement of his claim as would embrace and cover up 
those new forms. 


21 


The doctrine laid down by the courts in all the later 
cases is, that when a patentee claims an actual mistake in 
his patent, which must have been apparent upon the first 
inspection of the instrument, if he desires to have it cor- 
rected by reissue, it must be applied for immediately. 


In the Miller & Brass Co. case the court say that “ after- 
thoughts developed by the subsequent course of improve- 
ment, and intended by an expansion of claims to sweep 
into one net all the appliances necessary to monopolize a 
profitable manufacture, are obnoxious to grave animad- 
version. 

“Nothing but a clear mistake or inadvertence, and a 
speedy application for its correction, is admissible when it 
is sought merely to enlarge the claim. 

“A claim cannot be enlarged except when an actual 
mistake has been made, such as a court of chancery would 
correct. 

“In reference to reissues made for the purpose of en- 
larging the scope of the patent, the rule of liches should 
be strictly applied, and no one should be relieved who has 
slept upon his rights, and thus led the public to rely on 
the implied disclaimer involved in the terms of the orig- 
inal patent ; and when this isa matter apparent on the 
face of the instrument upon a mere comparison of the orig- 
inal patent with the reissue, it is competent for the courts 
to decide whether the delay was unreasonable, and whether 
the reissue was, therefore, contrary to law and void.” 


Also in James against Campbell, it is said that “ the 
court ought not to be called upon to explore the whole 
history of art, in order to ascertain what a patentee might 
have included in his patent had he been so disposed. 

“If he was the author of any other invention than that 
which he specifically describes and claims, though he 
might have asked to have it patented at the same time 
and in the same patent, yet if he has not done so, and 
afterwards desires to secure it, he is bound to make a new 
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and distinct application for that purpose, and make it the 
subject of a new and different patent. 
“If by accident, mistake, or inadvertence the claim 

does not fully define the patentees right in the invention, 
a speedy application for its correction, before adverse rights 
have accrued, may be granted.” 

21 O. G., 341. 19 O. G., 62 and 425. 

Wollensak v. Reiher, 115 U. S., 96. 

Mahn vs. Harwood, 112 U. S., 354. 


As covering this whole subject of reissued patents, and 
abundantly supporting the view we take of this case, we 
would refer to the following additional cases: 18 O. G., 
1,340. 7 Otto, 3 and 563. 3 Otto, 460. 8 Otto, 138. 1 
Wallace, 531. 17 Wallace, 463. 21 O. G, 713. 22 O. G., 
87. 9 Blatch., 524. 2 B. & A., Patent Cases, 164. 112 U. 
S., 354. O. G., March 3, 1885. 


The record in this case shows that the complanants’ pat- 
ent was clear and complete and that they carried on busi- 
ness under it from 1876 to 1881, a period of five years be- 
fore they applied for a reissue, while in the mean time a 
patent had been granted to the assignor of the defendants 
whereby the rights of third persons had intervened. 


It has several times been held that an unexplained delay 
of much less than five years in applying for a reissue is 
altogether unreasonable in a case where, as in this, it is 
for the purpose of enlarging and expanding the scope of 
the claim. 

23 O. G., 342. 


If two years public enjoyment of an invention with the 
consent and allowance of the inventor is evidence of aban- 
donment and a bar toan application for a patent, a public 
disclaimer in the patent itself should be construed equally 
favorable to the public. 

20 O. G., 201. 


In their reissue specification the complainants’ say that 
they have found that free liquid is objectionable, and that 
the object of the reissue is to obviate this by putting the 
shrimps in “dry or moist.” 

This they say is why they desired a reissue, but as we 
have before said when they came to the claim, instead of 
covering that idea, they were content with “an envelop- 
ing material which will not of iteelf discolor.” 

The remedy claimed does not correspond with the evil 
set forth and described in the specification. 


°¢ 


The original patent calls for a textile fabric which will 
prevent the shrimps from touching the can: the reissue 
calls for an enveloping material, which is not capable itself 
of discoloring the shrimps. 


The original would allow the liquid or gravy to come 
in contact with the can and color the shrimps: the reissue 
would prevent it: one calls for a cloth bag, the other for a 
water-proof lining. 

Thus in no sense can one be called the equivalent of the 
other. 


LS ET ATR ty 


But even if we should concede that the paper beg and 
the coating of asphaltum cement are the equivalents of the 
cloth bag, still we cannot escape the fact that the claim 
has been enlarged, because now it would include any lining 
which could be put in the inside of the can, such as nickel 
plate or anything of that kind, which, of eourse, could not 
be claimed as an equivalent. 


The complainants are secondary inventors, and are only 
entitled to the specific form of device which they have 
produced, or its then known equivalents, consequently if 
we admit that the paper bag and cement are an equiva- 
lent it does not help the complainants, because the reissue 
covers more than an equivalent. 
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But the defendants claim that in substituting paper 
water-proof and cement for the textile fabric they do not 
use an equivalent, and therefore do not infringe. 


The defendants also say that the complainants, by limi- 
ting their claim to the use of a tertile fabric, have left open 
the use of all other enveloping material to the whole world 


& * 


In Aiken vs. Bemis, 3 Woodbury and Minot Reports» 
354, Judge Woodbury said: 
“That the patent extended on to the form or parts of 


the saw-set combined as — out, and made of any kind of 
— or os maging ae noth — — as to the materials, the right 
y® 


would be ne of like form, as the form 
would be the sole matter 
“ But when the patentee choses to go further, and cover 
with his patent the material of which a part of his machine 
is composed, he entirely endangers his right to prosecute 
when a different and inferior material is employed.” 
Walker on Patents, Sec. 350. 


And in Harris vs. Allen, 15 Federal Reports, 106, Judge 
Blodgett held that— 


“The — — uestion—an improvement in spring 
construed and held to be limited to 


bed-bottoms—m 
— — wnken iron frame, there 
was no infringement.” 00 


IV. 


There is no validity in a surrendered patent after a re- 
issue. 


We understand that the complainants’ contend in sub- 
stance and effect that they are not obliged to rely upon 
their reissued patent, but can ignore that and fall back 
upon the original, and that under that patent the paper 
and cement used by the defendants to envelope the shrimps 


is an equivalent for their “textile fabric,” and therefore 


an infringement. 


The Revised Statutes of the United States, section 4916, 
provides that the surrender of a patent “shall take effect 
upon the issue of the amended patent.” 


Previous to the act of 1870, the surrender of the patent 
took effect at the time of its surrender, whether it was reis- 
sued or not, but since the enactment of that section the law 
has been as before stated. 


This renders the original patent absolutely void from 
the moment the reissue is granted. 


Under the law as it stood previous to 1870, the courts 
held that— 


“The surrender of the patent to the Commissioner, 
within the sense of the statute, means an act which, in 
— of law, extinguishes the patent. 

It is a legal cancellation of it, and hence can no more be 
the foundation for the assertion of a right after the sur- 
— than could an act of Congress which has been re- 
pea * 

1. Fisher, 610. 17 Howard, 84. 4 Fisher, 423. 


The court below held that “ in a case where the plain- 
tiffs’ right to recover against the defendant would have 
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been perfect under an original patent, a surrender and 
reissue could not invalidate that right.” 


If by this his Honor intended to decide that after a 
party has surrendered his original patent and taken out a 
reissue, he can then go back and base a claim for infringe- 
ment upon the surrendered patent, we most respectfully 
dissent from his opinion. 


We insist that when a patentee, as in this case, has 
endeavored to illegally avail himself of the benefits of a 
provision in the patent law by obtaining a reissue to which 
he was not entitled, that reissue becomes a nullity, and his 
surrendered patent cannot and does not revive in his 
favor. 

Having chosen his course and made his choice he must 
abide by it. os : 

His original patent has been legally cancelled and he 
is left in possession of a void reissue, upon which no claim 
or action can be based. 


JOSEPH P. HORNOR, 


F. W. BAKER, 
Solicit 
AND 


JOYCE &SBPEAR, 
Of Counsel for Appellants. 
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Supreme Court United States. 


No. 924.—Octoner Term, 1883. 


T. T. WHITE et ats., APPELLANTS, 
18. 


GEO. H. DUNBAR ert AIS, AprELLEEs. 


Appeal from the Cireuit Court for the E. Dist. of Louisiana. 


Upon the Application to modify Injunction under Rule 30. 


Brief for Appellants. 


For the purposes of this application it will not be 
necessary to call the attention of the Court to any part of 
the record except to the original and reissued patents set 
up by complainants, and to the patent claimed by the 
defendants. 

The suit is for the infringement of complainants’ reis- 
sued patent, for an injunction against the defendants and 
for an accounting. (Record, p. 1, ef seg.) Upon the hear- 
ing of the rule nisi for a preliminary injunction, an order 
was entered granting the writ (record, p. 56), which order 
was subsequently modified by suspending the writ and 
ordering defendants to keep and file monthly accounts of 
their sales and manufacture (record, p. 64); upon the final 
hearing the injunction was granted (record, p. 98), and, 
after a reference to a master and his report, a decree for 
$1,205.98 was rendered in favor of complainants against 
the d -fendants (record, p. 103), and defendants took this 
appeal (record, p. 103). Defendants moved the lower Court 
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to allow the injunction to be suspended during the pend- 
ency of the appeal upon their giving bonds, &c., (record, 
p. 104), and it was refused by that Court (p. 105), and the 
present application is therefore made to your Honors. 


On 20th June, 1876, Letters-Patent No. 178,916 issued to 
the complainants for an “Improvement in methods of pre- 
serving Shrimps and other Shell-fish.” (See record, p. 6, 
et seq.). From the specifications annexed, we learn that, 
in attempting to preserve shrimps in‘cans of metal, it was 
found that “during the process of boiling, and all along 
thereafter until the can is opened, a profuse precipitation 
of a black substance, generally believed to be sulphur,” 
took place, which discolored the shrimp and rendered it 
unmerchantable, and that patentees had discovered that 
by enveloping the shrimp in some textile fabric before 
placing them in the can, so ag to prevent the shrimp from 
coming in direct contact with the surface of the can, the 
precipitation alluded to is prevented, or at least does not 
appear; therefore, they claimed by their patent: Tho 
herein-described method of preserving shrimps, &c., pre- 
venting their discoloration, which consists in placing ter- 
tile fabric between the can and its contents, and then seal- 
ing the can and subjecting the same to a boiling process, 
substantially as and for the purpose specified.” (P. 9). 

The complainants proceeded with their business under 
said patent and carried it on until 1881 (see bill of com- 
plaint, p. 2), when, without any particular reason what- 
ever, that is disclosed either in the bill of complaint or 
the evidence, the complainants surrendered said original 
patent, and on 6th December, 1881, obtained Reissued Let- 
ters-Patent No. 9,957, for “preserving shrimps in metal 
cans.” (See record, p. 10). From fhe specifications an- 
nexed, we learn the cause of the reissue, which was the 
discovery that instead of a lining of.a tertile fabric to pre- 
serve the contents from coming in contact with the can, 
that a lining of any kind would answer; hence, the ex- 


pansion of complainants’ claims, in their reissued letters, 
as follows: “What we claim as new, and desire to secure 
by Letters-Patent, is—as an improvement in the art of 
preserving shrimps in metal cans, the mode of preventing 
the discoloration of the shrimps, which consists in inter- 
posing between the metal can and the shrimps an envelop- 
ing material for the shrimps which is not itself capable of 
discoloring the shrimps, and then sealing the can and sub- 
jecting the same and its contents to a boiling process, sub- 
stantially as described.” (P. 13.) 


We contend and submit that complainants’ patents are 
void, for the purposes of this argument, for two reasons: 


Ist. The illegality of the Reissued Letters. 
2d. The want of invention. 


I. 


In the case of Miller vs. Brass Company, 104 U. S., 350, 
it is held: “Where g specific device or combination is 
claimed, the non-claim of other: devices or combinations 
apparent on the face of the specification is, in law, so far 
as the patentee is concerned, a dedication of them to the 
public, and will so be enforced, unless he, with all due 
diligence, surrenders his patent for reissue, and proves that 
his omission to claim them arose wholly from inadvert- 
ence, accident, or mistake. Such lapse of time as indicates 
his want of due diligence is fatal, and the reissue, if 
granted, will be void.” Could any form of words better 
fit the case at bar? Here the complainants specifically 
claim a lining of a textile fabric in their original patent, 
therefore a lining of any other character or device was 
dedicated to the public, unless the patent was surrendered 
with all due diligence, &c. Complainants did business 
under their original patent from 1876 to 1881, five years, 
without applying for a reissue. Can this be called due 
diligence? And when they did apply for the reissue, and 
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surrendered their original patent, what inadvertence, acci- 
dent, or mistake in the original did they allege and prove? 
Their bill of complaint does not specify or allege a single 
inadvertence, accident or mistake, and there are none even 
mentioned in the evidence! Certainly the lapse of five 
years in delaying to apply for the reissue was fatal, and 
the reissue having been granted, therefore was certainly 
void. In addition to all this, however, as we shall show 
hereafter, rights of the defendants had intervened between 
the date of the original patent, and that of the reissue. 


And again, in James vs. Campbell, 104 U. S., 356, this 
Court says: “If letters-patent fully describe and claim a 
specific invention, complete in itself, so as not to be inoper- 
ative or invalid by reason of a defective or an insufficient 
specification, a reissue cannot be had for the purpose of 
expanding and generalizing the claim in order to embrace 
an invention not specified in the original.” Complain- 
ants’ letters-patent certainly fully described and claimed a 
specific invention which was complete in itself, that is, a 
lining of a tertile fabric; it was as certainly operative and 
valid, for they worked under it for five years, and are still 
doing so, in the same manner as if they had no reissue 
(testimony of Dunbar, record, p. 76); and a comparison of 
the patents show that there was nothing defective or insuf- 
ficient in the original specification; and the deduction is 
inevitable and apparent that the reissue was sought by 
complainants for the purpose of expanding and general- 
izing their claim. “Where it is apparent, on the face of 
the patent, or by cotemporary records, that no such inad- 
vertence, accident, or mistake, as claimed in a reissue of it, 
could have occurred, an expansion of the claim cannot be 
allowed or sustained.”—James vs. Campbell, 104 U. S., 370, 
371. “In cases of reissues of patents, * it is im- 
perative that the new patent, when issued, shall be for the 
same invention, and that no new matter shall be introduced 
into the specification.”—Heald vs. Rice, 104 U. S., 748, 749. 
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See, also, Mathews vs. Machine Company, 105 U. S., 57; 
Bantz vs. Frantz, 105 U. S., 160. 


In the case of Conklin vs. Stafford, Supreme Court of 
the District of Columbia, 5 O. G., 235, Judge McArthur 


says: 


“Tt will be seen by the terms of this statute (sec. 4916, 
Revised Statutes U. S.), that in order to entitle a party to 
the reissue of a patent it is incumbent on him to show 
that it is inoperative or invalid by reason of a defective or 
insufficient specification, or that the patentee had claimed 
more than he had invented, and that the error had arisen 
by inadvertence, accident, or mistake, and without any 
fraudulent intention. 

“ Unless these circumstances exist in an appplication of 
this character, I can find no authority by which the Com- 
missioner can reissue a patent. 

“Therefore, if the original patent is neither inoperative 
nor invalid, and if no error has been occasioned by acci- 
dent or mistake, then there must be a presumption of law 
and fact that the patentee has abandoned to the use of the 
public everything which he may have invented, but which 
he did not include in his claims and specifications.” 


This Court, in the case of the Giant Powder Co. vs. Cal- 
ifornia Powder Works et al., 15 O. G., 289, say: 


A reissue gan only be granted for the same invention 
which formed the subject of the original patent of which 
it is a reissue. 

“The express words of the Statute are, ‘a new patent for 
the same invention; and no new matter shall be intro- 
duced into the specification.’ 

If a party in a reissue attempts to expand the original 
invention, and cover what was not originally claimed in 
order that he may appropriate to himself what had since 
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been discovered and used outside of his invention by others, 
it will be void.” 


The statute embraces only the right to a reissue where, 
from an unintentional er>r in the description of the in- 
vention, the patent is who!!y inoperative or invalid. 

4 Fisher, 117; 7 Wullace, 685. 


In the case at bar there is no pretense and can be none 
that the original patent wes inoperative or invalid, or that 
there was either accident, mistake, or inadvertence in 
drawing the specifications or claims. 

The surrender of valid j tents and the granting of re- 
issue patents thereon, with expanded or equivccal claims, 
where the original was c‘carly neither inoperative nor in- 
valid, and whose specification is neither defective nor in- 
sufficient, is a great abuse of the privilege granted by the 
statute, and productive cf great injury to the public. 

This privilege was not given to the putentee in order 
that the patent may be rendered more elastic or expan- 
sive, and therefore more available for the suppression of 
all other inventions. 

11 Wallace, 516 and 544. 
1 Wallace, 577. | 


The doctrine laid down by the Courts in all the later 
cases is, that when a mistake is claimed, which is apparent 
upon the first inspection of the patent, if any correction is 
desired it should be applied for immediately. 


In the case of Miller & Co. vs. The Bridgeport Brass Co., 
before referred to, it is held that “afterthoughts developed 
by the subsequent cause of improvement, and intended by 
an expansion of claims to sweep into one net all the appli- 
ances necessary to monopolize a profitable manufacture, 
are obnoxious to grave animadversion. 

“Nothing but a clear mistake or inadvertence, and a 
speedy application for its correction, is admissible when 
it is sought merely to enlarge the claim. 


“A claim cannot be enlare:. except when an actual 
mistake has been made, such as a Court of Chancery would 
correct. 

“Tn reference to reissues made for the purpose of enlarg- 
ing the scope of the patent, t rule of laches should be 
strictly applied, and no one sliould be relieved who has 
slipped upon his rights, and thus led the public to rely on 
the implied disclaimer involved in the terms of the original 
patent ; and when this is a matter apparent on the face of 
the instrument upon a mere comparison of the original 
patent with the reissue, it is competent for the Courts to 
decide whether the delay was unreasonable, and whether 
the reissue was, therefore, contrary to law and void.” 


In the case of James vs. Ci.rpbell, et al., it is said that 
“the Court ought not to be called upon to explore the 
whole history of art, in order to ascertain what a patentee 
might have included in his »atent had he been so dis- 


If he was the author of ar other invention than that 
which he specifically describes and claims, though he 
might have asked to have it natented at the same time 
and in the same patent, yet if hc has not done so, and after- 
wards desires to secure it, he ix und to make a new and 
distinct application for that purpose, and make it the sub- 
ject of a new and different pateni. 

“If by accident, mistake, or :i:advertence the claim does 
not fully define the patentee' right in the invention, a 
speedy application for its correction, before adverse rights 
have accrued, may be granted. 


21 O. G., 341. 


In this case the reissue was obtained for the very pur- 
pose of embracing the invention now owned by the defend- 
ant, and years after the granting of the original. It must 


be declared void. 
19 O. G., 62 and 425. 


18 O. G., 1340. 

7 Otto, 3 and 563. 

O. G., July 17, 1883, p. 302. 
3 Otto, 460. 

8 Otto, 138. 

1 Wallace, 531. 

17 Wallace, 463. 

21 O. G., 713. 

9 Blatchford, 524. 

2 B. & A. Patent Cases, 164. 
22 O. G., 87. 


A patent cannot be reissued to cover an invention 
described, but not claimed, in the original patent. 


22 O. G., 1881. . 


A reissued patent is not valid ſor everything which 
might have been claimed in the original patent, nor does 
its validity depend wholly upon the fact that the new fea- 
tures attempted to be secured thereby were suggested in 
the models, drawings, or specifications of the original pat- 


ent. 
20 O. G., 1663. 


93 U. S., 460. 
102 U. S., 408. 


In 23 O. G., 2029, the Commissioner of Patents says: 


“As I understand the late decisions of the Supreme 
Court, when the only purpose of the reissue application is 
to broaden the claims, it must clearly appear that there 
was a mistake or error in the original preparation of the 
case, and that the applicant took immediate steps to have 
the same corrected.. 

„By a failure to take immediate steps towards correct- 
ing a patent, a patentee acquiesces in the terms of the 
grant and dedicates the invention to the public use.” 


Miller et al. vs. Bridgeport Brass Co., 11 Federal 
Reports, 595. 


. 


Where an application for a reissue was filed more than 
two years after the grant of the original patent, the Com- 
missioner held that the application was not filed in time, 
although all the defects therein were distinctly — out 
and the errors accounted for. 


O. G., Sept. 11, 1883, page 1089. 


An unexplained delay of more than five years in apply- 
ing for a reissue patent is altogether unreasonable in a 
case where the reissue is for the purpose of enlarging and 
expanding the scope of the claim. 


23 O. G., 342. 


If two years’ public enjoyment of an invention with the 
consent and allowance of the inventor is evidence of aban- 
donment and a bar to an application for a patent, a public 
disclaimer in the patent itself should be construed equally 
favorable to the public. 


21 O. G., 201. 


The granting a reissue for an enlargement after an un- 
reasonable delay, even in case of a mistake, is clearly an 
abuse of the power to grant reissues, and may justly be 
declared illegal and void. 


Again, in the case of Russell vs. Dodge, 93 U. 8., 
p. 464, our very case is foreseen: “Judged by that law 
* * * there can be no doubt of the invalidity of the 
reissue. The original patent was not inoperative or in- 
valid from any defective or insufficient specification. The 
description given of the process claimed was, as stated by 
the patentee, full, clear, and exact, and the elaim covered the 
specification ; the one corresponded with the other. The 
change made in the old specification by eliminating the 
necessity of using the fat liquor in a heated condition, and 
making in the new specification its use in that condition 
a mere matter of convenience, and the insertion of an 
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independent claim for the use of fat liquor in the treat- 
ment of leather generally, operated to enlarge the charac- 
ter and scope of the invention. The evident object of the 
patentee in seeking a reissue was not to correct any defects 
in specification or claim, but to change both, and thus obtain, 
in fact, a patent for a different invention. This result, the 
law, as we have seen, does not permit.“ 


Now, if we substitute in the above paragraph the words 
“textile fabric” for “ fat liquor in a heated condition,” and 
“enveloping material” for the words “fat liquor,” the 
decision applies quite as well to the case at bar as to that 
decided. “The danger to be provided against was the 
temptation to amend a patent so as to cover improvements 
which might have come into use, or might have been 
invented by others after its issue.” 


Powder Comp’y vs. Powder Works, 98 U. S., 138. 


But complainants make an effort to defend here by say- 
ing that their original patent is good enough for their pur- 
poses without the aid of their reissue, and that the use by 
defendants of paper to envelop the shrimps is a mere 
equivalent for their patented “textile fabric,” and, there- 
fore, an infringement of the original patent; but they 
allege in their bill, (p. 2), that they have surrendered their 
original letters-patent ; hence they no longer belong to 
the complainants, and they cannot claim anything under 
what does not belong to them; and complainants in their 
bill, do not claim any rights under the original and sur- 
rendered letters-patent, but only under the reissue. 


It was held in Moffitt vs. Garr, 1 Black, 283, that “A 
surrender of the patent to the Commissioner, within the 
sense of the provision, means an act, which, in judgment 
of law, extinguishes the patent. It is a legal cancellation 
of it, and hence can no more be the foundation for the asser 
tion of a right after the surrender, than could an act of 
Congress which has been repealed.” 


— a ee ae * „ 
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Aud again: The plaintiff, by a surrender of that patent, 
and the procurement of the patent of 1849, with amended 
specifications, abandoned his first patent and relied wholly 
on the one reissued.” 


Battin vs. Taggart, 17 Howard, 84. 


From all which we take it, that if one deliberately sur- 
renders his patent and obtains a reissue, he must stand 
upon that reissue, and if it be decreed illegally issued and 
therefore void, he has no patent, and must go out of Court; 
any other deduction would have the effect of offering a 
premium for efforts to evade the Statute. 


But, suppose we are wrong in this, then we say that our 
substitution of paper for “teztile fabric” is not the use of an 
equivalent; that by limiting their claim to the use ofa 
“textile fabric,” complainants left open the use of all other 
enveloping materials to the whole world. 


In Aiken vs. Bemis, 3 Woodb. & Minot, 354, Judge 
Woodbury held: That the patent extended only to the 
form or parts of the saw- set, combined as set out, and made 
of any kind of materials, or saying nothing as to the ma- 
terials, the right would be violated by a machine of like 
form, as the form would be the sole matter patented. But 
when the patentee choses to go further, and cover with his 
patent the material of which a part of his machine is com- 
posed, he entirely endangers his right to prosecute when a 
different and inferior material is employed.” 


And in Harris vs. Allen, Judge Blodgett held: “The 
patent in question—an improvement in spring bed bot- 
toms—construed and held to be limited to a wooden frame, 
and as defendants used an iron frame, there was no infringe- 


ment.“ 


15 Chicago Legul News, 174. 
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In this connection we may notice an objection to our 
argument made by the defendants to the effect that in all 
the recent cases in which were rendered decisions of this 
Court voiding reissued patents, there was more of an 
expansion than in the case at bar; we will rapidly review 
these decisions, presuming here that the expansion made 
by the reissued patent of complainants was from a “ teztile 
Jabric lining to an “enveloping material.” 


In Miller vs. Brass Company the original was for a lamp 
with a double dome without a chimney; the reissue was 
for a single dome with a chimney.—104 U. S., 351. 


In James vs. Campbell, the original among other things 
was for a post-office stamp, the cancelling device of which 
was “wood, cork or similar material,” while the reissue 
was for cork, wood or other suitable material.—104 U. 8, 
361, 373. 


In Russell vs. Dodge the original was for the use of 
heated fat liquor in treating bark-tanned lamb or sheepskin.” 
the reissue was for the use of fat liquor (the word heated 
omitted) in the treatment of leather generally.—93 U. S., 
460; 98 U. S., 126; 104 U. S., 748; 105 U. S., 57, 160. 


In Searls vs. Benton the original letters were for a whip- 
socket having a bell-shaped top, the reissue was for whip- 
sockets generally, without any limitation as to the form of 
the top.—12 Fed. Rep., 874. 


In Giant Powder Co. vs. Cal. Vigorit Powder Co. the 
original was for a compound of an inexplosive porous sub- 
stance with nitro-glycerine ; the reissne was for a com- 
pound of all porous substances, whether explosive or inez- 
plosive, with nitro-glycerine.—6 Sawyer, 509. 


There is, however, a still graver reason why the reissued 
letters-patent of the complainants should be decreed to be 
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invalid, and that is because the rights of other parties 
intervened before the reissue was applied for. The com- 
plainants never discovered that any “enveloping material ” 
would answer in the place of their “textile fabric,” there- 
fore they obtained the expanded claim in their reissue 
for something which was the invention of another ; because 
on the 13th of August, 1879, nearly two years before com- 
plainants made application for their reissue (April 9th, 
1881) one of the defendants made application for a patent 
for “a new and useful improvement in canning shrimps, 
and other fish,” and on the 6th of April, 1880, Letters- 
Patent No. 226,347 were issued to him (record p. 50); in 
the specifications annexed to the application for said 
patent the following declaration was made, showing that 
the attention of the officers of the Patent Office was called 
to the patent of the complainants, when defendants’ patent 
was applied for: 


“ Heretofore it has been the practice in canning shrimps 
and like shell-fish to enclose the fish in a bag made of 
some textile fabric, to place the bag containing the fish 
within an ordinary tin can, and then to subject the can 
and its contents to the ordinary boiling and modes of 
treatment such as are ordinarily used in canning vegetable 
and animal substances” (p. 52); and the invention of the 
defendants is therein then described to be: “Instead of 
the ordinary bag of textile material which has heretofore 
been used to inclose the shrimps, we have found that a 
cheaper and better substitute may be made from paper,” 
* * * “this paper lining being much more cheaply 
and expeditiously applied than the cloth bags heretofore 
used, as no sewing is required” (p. 52); and thereupon | 
they claimed and were allowed by their patent, “an interior 
paper lining prepared with paraffine, as used for the pur- 
poses set forth” (p. 53). 


There can be no doubt, from an examination of this 
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patent, that this, and this only, was the inducement which 
led the complainants nearly two years after to apply for a 
reissue that they wilfully and contemplatively asked for 
with a view to stop and hinder these defendants from the 
prosecution of their business by means of this suit. 


But this cannot be tolerated by the law; it is the very 
ease this Court had in view when it said, in Powder Com- 
pany vs. Powder Works: The danger to be provided 
against was the temptation to amend a patent 80 as to cover 
tmprovements which might have come into use or might have 
been invented by others after its issue.”—98 U. S., 138. 


And in the case of Miller vs. Brass Company such an 
abuse of the privilege of applying for reissued letters- 
patent is thus denounced : “It will not do for the patentee 
to wait until other inventors have produced new forms of 
improvement, and then, with the new light thus acquired, 
under pretense of inadvertence and mistake, apply for 
such an enlargement of his claim as to make it embrace 
these new forms. Such process of expansion carried on 
indefinitely, without regard to lapse of time, would operate 
most unjustly against the public, and is totally unauthor- 
ized by the iaw. In such a case, even he who has rights, 
and sleeps upon them, justly looses them.”—104 U. S., foot 
of p. 355. ase 


II. 
The patent is void for the want of invention. 


What is the so-called invention? Simply the wrapping 
of something up in something before putting it in a box, 
for the purpose of keeping the first article from coming 
into contact with: the box. Can that be called a new de- 
vice? Is it not as old as boxes, as old as the act of putting 
things in boxes? The enveloping of tea in lead before 
putting it into its wooden box, to preserve the flavor of the 
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tea; the enveloping of winter clothes and furs in paper 
and various materials before consigning them to the famil- 
iar cedar chest for the summer, and a thousand other quite 
as familiar illustrations, show that there is no novelty or 
invention in complainants’ device, and therefore they can- 
not legally appropriate it to themselves under the protec- 
tion of a patent. 


In the very familiar case of the Rubber-Tip Pencil Com- 
pany vs. Howard there was a useful combination which 
conferred a benefit which the whole commercial world has 
availed itself of; but this Court held that it was no inven- 
tion to force the end of a wooden pencil into a small hole 
made in a piece of rubber, and refused to sustain the pat- 
ent, saying: 

“Though an idea of a person, who afterwards obtains a 
patent for a device to give his idea effect, may be a good 
tdea, yet, if the device is not new, his patent is void, even 
though it be useful.”—20 Wallace, 498. 


“The application of an old process to a new subject with- 
out any exercise of the inventive faculty, and without the 
development of any idea which can be deemed new or 
original in the sense of the patent laws, is not the subject 
of a patent.” 


Brown vs. Piper, 91 U. S., 37. 


“The thing was within the circle of what was well known 
before, and belonged to the public. Noone could lawfully 
appropriate it to himself and exclude others from using it 
in any usual way for any purpose to which it may be de- 
sired toapply it. This is fatal to the patent.” 


Brown vs. Piper, 91 U. S., 41. 


“It requires no commentary to establish that the appli- 
cation of an old thing to a new use without a iy other in- 
vention is not a patentable contrivance.“ 


Ames vs. Harner, 1 Sumner, 487. 
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“It is precisely the same as if a coffee-mill were now, for 
the first time, used to grind corn. The application of an 
old process to manufacture an article to which it had never 
before been applied is not a patentable invention. There 
must be some new process or some new machinery used to 
produce the result.” 


Howe vs. Abbott, 2 Story, 194. 


If it is old and well-known, and applied only to a new 
purpose, that does not make it patentable.” 


Bean vs. Smallwood. 2 Story, 411. 
Winans vs. Boston R. R. Co., 2 Story, 412. 


We cannot fail to take judicial notice that the thing 
patented was known and in general use long before the 
issuing of the patent.” 

Terhune vs. Philips, 99 U. S., 593. 


The disclaimer of the complainants of any invention 
contained in Their reissued letters-patent, except for the 
“enveloping material,” will be found in the testimony of 
George H. Dunbar (record, foot of page 74 and top of page 
75, and the admission as to the testimony of F. B. Dunbar, 
at top of page 79). : 


By reference to the opinion of the judge who tried the 
case in the lower Court (record, p. 97), and which is a suffi- 
cient statement of facts for all the purposes of this motion, it 
will be seen that he states as the sole question in this case as fol- 
lows: “In a case where the plaintiff's right to recover against 
the defendant would have been perfect under an original 
patent, can a surrender and a reissue invalidate that right?” 
And he answers that question in the negative. With all 
respect, we urge that his error is manifest, and that if the 
patentee has endeavored to illegally avail himself of the 
benefits of a provision in the patent law by obtaining a 
reissue to which he was not entitled, that reissue is stricken 
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with nullity, and his surrendered patent does not revive in 
his favor. Having made his choice, he must abide by it. 
He is left in possession of a void reissue, and his original 
has been surrendered. What rights can he enforce under 
either? The recent decisions of this Court have been ren- 
dered in vain if the proposition we have quoted can be 
sustained. . 

See Moffat vs. Garr, 1 Black, 283. 

Battin vs. Taggart, 17 Howard, 84. 


Under these circumstances, which must lead to the con- 
clusion that when this Court reaches this case upon its 
docket it will declare the reissued letters-patent of the 
complainants illegally issued, and null and void, it seems 
to us that the provisions of Rule 30 should equitably be 
applied, and that the injunction should be released pend- 
ing the appeal with or without bond, as your Honors may 
determine. 


All of which is respectfully submitted. 
JOSEPH P. HORNOR and 
F. W. BAKER, 


Aa, , Jock & SPEAR, 
Of Counsel. 


*** 
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T. T. WHITE, et als., 


GEORGE H. OUNBAR, et als., 


MELVILLE. CHURCH, 
Solicitor and of Counsel for Appellees. 
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Supreme Court of the United States. 
No. 924, Octopsr Term, 1888. 


T. T. Warts, ei als., Appellanis, 
vs. f 
Grone H. Donnan, et als., Appellees. 


: APPEAL FROM THE CrrouIt Court or THE Unirsp Srarns FOR 
71 THB Basra District or LouIs IAA. 
0 


Brief of Appellees upon the Application of Appellants to modify 
Injunction under Rule 80. 


The statement of facts upon which this application is 
based is comprehended in the first, second, third, fifth and 
sixth paragraphs of the statement printed by Appellants, in 
the opinion of Judge Billings, rendered in the court below, 
giving his reasons for granting the injunction in the Dun- 
bar original and reissued patents of Appellees, and in the 
Pecor and Bartlett patent of Appellants. 

The fourth paragraph of the statement printed by Appel- 
lants was not agreed to by counsel for Appellees nor adopted 
by Judge Billings, and should therefore be laid out of view. 

* Upon consideration of all the documents which go to 

make up the statement, it appears: 
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1. That Appellees were owners of Letters Patent. No. 
178,916, issued June 20th, 1876, for a Method of Preserving 
Shrimps and other Shel] Fish. 

2. That on the 6th of December, 1881, they surrendered 
said original patent and obtained therefor reissued letters 
patent No. 9,957, dated said 6th day of December, 1881. 

8. That Appellants were sued for infringement of the 
said reissued patent and defended. 

4. That upon a preliminary hearing the court ordered an 
injunction, but subsequently modified its order by allowing 
Appellants to continue their business upon condition that 
they filed in court a monthly account of their manufactures 
and sales. 

5. That upon final hearing the court found against the 
Appellants, on all the pointe presented by them, and found | 
unqualifiedly that the said original and reissued patents 
‘were valid; that they covered a novel invention; that the 
reissued patent claimed the same invention as that claimed 
in the original patent; that the reissue was legal and legally 
issued, and that the Appellants infringed the reissued patent 
by practicing the process patented thereby. 

6. That the court issued a perpetual injunction restrain- 
ing the Appellants from further continuing their business 
in packing shrimp in accordance with Appellees’ patented 
invention, and referred the case to a master. 

7. That the master reported in favor of the Appellees for 
$1,205.98, and judgment was entered against Appellants 
for that amount, and they appealed. 


The first, and in our opinion, the only question to be de- 
cided by this court, at this time is, Does this showing pre- 
sent a case such as the rule was designed to meet? It will 
be observed that the court below held, anqualifiedly, that 
the invention secured to Appellees was novel and useful; 
thut the reissued patent is valid and claims the same inven- 
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tion as the original claimed, and that the Appellants do in- 
fringe the claim of the reissue and would have infringed the 
claim of the original. 

There does nut appear to have been the slightest doubt in 
the mind of the court on these points. 


On the questions of novelty, utility and validity the pre- 
sumptions are, from the outset, all in favor of the patentees, 
and these presumptions are strengthened, if indeed the facts 
are not to be deemed established, at least for the purposes of 
such an application as thie, when a court of competent juris- 
diction has passed affirmatively upon them as in the present 
case. So, too, on the question of infringement, the pre- 
sumptions in this court are oll in favor of a patentee after 
an affirmative judgment below, that is, the judgment below 
will be followed unless shown to be clearly erroneous. 


We do not regard the rule as meaning that in every case 
where an injunction ie issued below and an appeal taken 
this court will, upon application, vacate or modify the in- 
junction order, for that would be contrary to all principle. 
It must appear that there was some doubt in the mind of 
the court below as to the propriety of issuing the injunction, 
or there must be shown some other strong equity demand- 
ing the intervention of this court. 


The statute (Sec. 4,921) gave the court below express 
power to grant the injunction, and unless it plainly appears 
that it erred in the matter of law, its decision should not be 
disturbed. 

„The appellate or revisory tribunal will not interfere 
% with or control the action of the court below in such mat- 
ters, unless it has been guilty of a clear abuse of discretion, 
and by abuse of discretion within the meaning of the rule 
is meant an error in law committed by the court. Unless, 
therefore, some established rule of law or principle of 
“equity has been violated the action of the court below will 
e not be interfered with upon such an appeal. 


High on Injunction, Vol. II, p. 1,069.” 
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We believe this is but the third time an application has 
been made under this rule. The rule itself was adopted to 
meet the first case; in the second, the application was aban- 
doned before submission. 

The first case referred to was the Sandusky Seat Company 
vs. Theodore Comstock, et al. In the statement of facts sub- 
mitted in that case it appeared that in the opinion of the court 
below, as set forth in 13 O. G., 230, (S. C. 8, Bann & Ard, 
190,) the court expressed grave doubts as to the validity of 
Appellees’ patent in the following language: We are in 
% gome doubt as to the point whether the invention is not, 
“in substance only the substitution of one material for 
% another—iron for wood—and whether, hence, there is not 
“a want of patentability. (Hotchkiss vs. Greenwood, 11 
“‘ How., 248.) This defense is not set up in the answer, ae 
„it should have been, but possibly the bill shows no equity 
on its face, and perhaps the facts are such that the court 
“can take judicial notice of them, (Brown vs. Piper, 1 Otto, 
37.) But in view of the decision in Smith vs. Goodyear, 
“3 Otto, 486, we are inclined to think we ought to overrule 
this objection and leave the respondents to raise the ques- 
„tion, if they think proper to do so, in the Supreme Court, 
by appeal.“ 

In acting upon the application this court vacated the in- 
junction, but required appellants to give bond in the sum of 
$25,000, and to file in the court below a monthly account of 
manufactures and sales. | 

Here, then, we find in the very case which gave origin to 
the rule that there was doubt in the mind of the court 
below on a point going directly to the validity of the patent, 
and which the court said it would leave for this court to pass 


upon. 
Upon such a presentation, it seems to us, this court was 


justified in substituting a bond for the injunction and in an- 
nouncing a rule applicable to like cases in future. 

But the difference between that case and the one at bar is 
radical and all important. There the court below expressed 
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a doubt as to the validity of the patent sued upon; here the 
court below was in no doubt, and unquailifiedly found the 
patent valid and the Appellants’ provess a clear infringement. 
There the Appellants had honestly embarked a large capital 
in their business and were manufacturing on a large acale, 
aud, in view of the doubt expressed by the court as to the 
validity of the patent sued upon, a ease calling for the in- 
terposition of thie court was clearly made out; here it ap- 
pears the Appellants, obeerving the value of Appellee’s pro- 
ceses—which had been continuously used by the latter since 
1876—made a wanton and deliberate attempt to appropriate 
such process, and even patented a so-called improvement, to 
give them a color of right to practice the same. Here, again, 
the statement shows that the sum due for the infringement 
extending over a period of more than a year and a half 
amounts to only $1,205.98 or less than $800 a year, and con- 
sequently the possible injury to Appellants by a delay till 
final hearing of this cause on merits will be small] as com- 
pared with the manifest inestimable and irreparable damage 
and injury which will result to Appellees if this court shall 
cast a cloud upon Appellees’.patent by a modification or sus- 
pension of the injunction without any sufficient ground be- 
ing shown by Appellants why the relief they pray for should 
be granted, without examining the evidence adduced in the 
cause, without inquiry as to the prior state of the art and 
the value of the patented process, and without the benefit 
of an oral hearing and the full presentation of the case by 
counsel for the respective parties. 

In the present case no money recovery would indemnify 
the Appellees for the Appellants’ unrestrained doings pend- 
ing the appeal on its merits, as the raising of the injunction 
under the circumetances would make infringers bold and 
Appellees would be baraseed with the necessity of bringing 
countless suits, besides being irreparably damaged in their 
business. 

The presumption and probabilities are that the decree of 
the court ie right, and between two possible evils it is better 
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to incur the risk of that which is least expected. (Walker on 
Patents, p. 478.) 


As TO THE VALIDITY OF THE RBISSUE. 


Appellants in their brief contend, in effect, as they did in 
the court below, (1) that Appellees’ reissued patent is illegal 
and void, and (2) that it does not cover a patentable invention. 

From the necessarily limited scope of the present inquiry 
the validity of the reissue can only be determined, if at all, 
by a comparison of the face of the two instruments them- 
selves, that is, the original with the reissue. 


It may not be regarded as yet setiled whether or not, the 
granting of a reissue by the Commissioner of Patents con- 
clades the inquiry into the question as to whether any statu- 
tory ground for the reissue existed, in an infringement suit, 
though the weight of authority is on the affirmative side of 
the proposition, as will be seen from an examination of the 
following cases : 

R. R. Co. vs. Stimpson, 14 Pet., 448. Story, J. 
Stimpson vs. R. R. Co., 4 How., 404. McLean, J. 
Seymour vs. Osborne, 11 Wall., 516. Clifford, J. 
Collar Co. vs. Van Dusen, 23 Wall., 558. Clifford, J. 
Ball vs. Langles, 102 U. S., 129. Strong, J. 


The presumption of rightfal action on the part of the 
Commissioner undoubtedly exists, as all the authorities, to 
this extent, at least, agree. 

But it is immaterial in the present case whether or not 
the Commissioner’s act in granting the reissue be considered 
conclusive, and unnecessary to invoke any presumption in 
favor of the correctness and legality of his action, as a com- 
parison of the original and reissued instruments will show 
the reissue to have been proper. 

The statate regulating reissues (Sec. 4,916,) provides that 
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a reissued patent may be granted for the same invention where 
the specification of the original is “defective or insufficient.”’ 
In order to show what insufficiency existed in the original 
here involved it will be necessary to thoroughly understand 
what the invention disclosed in that patent was. 

The object of the invention as set forth in the vriginal 
patent was to provide an improved method of preserving 
“shrimps or prawns and, indeed, all kinds of shell fish pre- 
e venting their discoloration and insuring their original fresh- 
ness and flavor.” It was found that shell fish generally, 
and shrimps in particular, could not be preserved in ordinary 
metal cans because of the profuse precipitation of a black 
substance believed to be duc to the presence of sulphur re- 
sulting from contact of the shrimp with the metal of the 
can and which precipitation not only discolored the shrimpe 
but detracted from the freshness and richness of their flavor. 

The patentees’ improvement contemplated the “ eo placing 
‘<a suitable textile fabric between the fish or other article 
of food to be preserved as to cause it to so intervene as to 
prevent under all circumstances any direct contact between 
“the metallic surface of the. ean and its contents,” and it 
was, in the language of the patent, “the employment of 
‘‘such textile fabric in connection with the process herein- 
after described of treating the fish or other article both 
before and after the same is placed in the can and sealed,“ 
which constituted the nature or subject matter of their in- 
vention. 

The patentees eaid that “ material of the cheapest and 
„ moet inferior quality may be used for the bag of textile 
fabric, ** as the sole object of its use is to prevent the article to be 
‘‘ preserved from coming in direct contact with the surface of the 
66 can. 

The original patent claimed “the herein described method 
of preserving shrimps, &c., preventing their discoloration, 
“ which consists in placing textile fabric between the can 
“and its contents, and then sealing the can and subjecting 


the same to a boiling process, substantially as and for the 
purpose specified.” 

Now, it was necessary, for the effectual carrying out of 
the method or process, that there should be no liquid or gravy 
placed in the bag with the shrimps, for if a porous bag, or 
a bag from any cause not perfectly tight, were used, and free 
liquid or gravy were placed within it with the shrimpe, the 
liquid would pass through the bag and form a medium of 
direct communication between the shrimps and the metal of 
the can, and thus defeat the result desired to be accomplished 
by the employment of the bag. 

The only reference in the original patent to the desira- 
bility of their being no free liquid with the shrimpe was as 
follows: In a moist condition they are placed in the sack - 
B, the same having been previously arranged in the can 
4% A, and without the addition of any salted or otherwise 
prepared liquid.” This was not considered a fall enough 
description, though it conveyed the idea, and it was deemed 
important to amend the specification so as to bring out the 
point clearly and making it appear that the presence of free 
gravy was not only not desirable, but absolutely detrimental. 

Accordingly the reiesue was applied for, and this part of 
the procees more clearly brought out in the following lan- 
guage: 

We quote from the specification of the reissue. _ 


In canning the shrimps or prawns we have found that 
direct contact of the shrimpe with the can and the preeence 
of free liquid or gravy in the shrimps, after are placed 
in the can, are very objectionable for the following reasons : 

„First. The direct contact of the shrim with the can 
causes, during the process of cooking and thereafter, a pre- 
cipitation of black or dark matter which discolors the 
shrimpe and detracts from their flavor and richness. This 
precipitation is believed to be caused by the action of sulphur 
contained in the shrimps on the metal of the can. 

**Secund. Free liquid or gravy in the shrimps constitutes 
a vehicle ur medium to diffuse the dark prucipitate or culor- 
ing matter throughout the entire mass of shrimps in the 
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can, so that all portions of the contents of the can are equally 
affected and discolored. 
Our invention has for its object to obviate the above 
named objections, and. it consists in first providing the can 
with a lining to prevent direct contact of the shrimps with 
the metal; and, second — the shrimps in the lined 
can while they are in a or moist condition and devoid 
of free liquid or gravy, sealing the can without adding any 
liquid to its contents, and cooking the contents of the can 
after sealing, all of which we will now proceed to describe.” 


This was but a restatement of the idea conveyed by the 
original and contained no new substantive matter. 

In reclaiming their invention in the reissue the patentees 
did not use the exact language of the claim of the original 
patent, but employed words not differing at all therefrom 
in import and legal effect, words such as the Patent Office 
permitted or required them to use in compliance with the 
terms of the statute, (Sec. 4,916,) which provides that “ the 
‘‘ specifications and claim in every such case shall be subject 
“to revision and restriction in the same manner as original 
„ applications are.” — ‘ 

Said reissued claim was as follows: 


„As an improvement in the art of — shrimpe in 
metal cans, the mode of preventing the discoloration of the 
shrimps, which consists in interposing between the metal 
can and the shrimp an enveloping material for the shrimp 
which is not itself capable of discoloring the shrimps, and 
then sealing the can and subjecting the same and its con- 
tents to a boiling process, substantially as described. 


There can be no question but that the process or mode of 
preserving shrimps detailed in one claim is the same as that 
detailed in the other. In euch the process is declared to be 
for the purpose of preventing discoloration of the shrimpe; 
in each the interposition of the material between the metal 
of the can and the shrimp is called for, and in each the can 
after being sealed is required to be subjected to a boiling 
process. The only difference in words even is that while 
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the original says “placing textile fabric between the can 
and its contents, “ substantially as and for the purpose set 
forth, the reissued claim says interposing between the 
metal can and the shrimp an enveloping material for the 
‘shrimps which is not itself capable of discoloring the 
“shrimps,” “ substantially as described.” In both cases we are 
referred back to the specification, and looking there we find 
that only “ textile fabric” is mentioned as the material for 
the envelope or separating medium. . 

It is not contented by Appellees that the reissued claim is 
any broader or of more comprehensive scope than the claim 
of the original. 

Though couched in a different form of words each is co-ex- 
tensive with the other. 
Speaking of the textile fabric, the original patent states 
that the sole object of its use is to prevent the article to 
be preserved from coming in direct contact with the sur- 
“face of the can.” The textile lining was not claimed per 
se, but only as a single instrumentality employed in carry- 
ing out the described process and having for “ the sole object 
“of its use ” to prevent the article from touching the can. 
Any other material than textile fabric which would perform 
the function ascribed to the latter in working the process is 

in law an equivalent of it. 
Tilghman vs. Proctor, 102 U. S., 780. 
Mowry vs. Whitney, 14 Wall., 620. 
O’Reilly rs. Morse, 15 How., 62. 
Imhaeuser rs. Buerk, 97 U. S., 562. 


It was not necessary for the patentee to claim equivalents 

in his claim, (Dental Vulcanite Co. vs. Davis, 102 U. S., 
229; Tilghman vs. Proctor, 102 U. S., 780,) nor to de- 
ecribe them in his epvcification (Union Metallic Cartridge 
Co. vs. U. S. Cartridge Co., 2 Bann. and Ard., 594.) He 
was equally protected iv the use of equivalents, whether 
he omitted to do either or both of these things. The doc- 

trine of equivalents can always be invoked where a new pro- 
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cess carried out by old instrumentalities is involved. To 
borrow an illustration from another branch of the law, it is 
a “covenant running with the land.” 

The use of the words “ textile fabrics,” therefore, in the 
claim of the original patent meant the same, no more, no 
less, than would have the words “ textile fubric or any equiv- 
“ alent thereof; and on the other hand, the use of the words 
“‘ enveloping material in the claim of the reissue taken in. 
connection with the words substantially as described,” 
meant the same as “ textile fabric or any equivalent there- 
f.“ 

The court below found the two claims to be for the ame 
invention, the only difference between them being, to use 
the language of the court, that of substituting the deserip- 
tion of a thing by naming it with the addition of ite essen- 
tial quality, the description of a thing by naming its 
qualities.“ g 


The first fourteen pages of Appellants’ brief is devoted to 
a discussion of a phase or phases of the law of reissue 
which have no application to the case at bar. 

We are aware, and the court below was aware, of the 
many decisions of this tribunal holding that a claim in a re- 
issue not found in the original is invalid and void; aleo, that 
there eau be no infringement of a reissued patent where the 
claim of the original patent did not, and the claim of the 
reissue does, cover the defendant’s machine or process; but 
we are yet to be pointed to an authoritative case wherein it ie 
held that a valid claim made in the original and distinctly 
repeated in a reissue will invalidate the latter. 

As a matter of fact this court and the various circuit 
courts have always held to the contrary. 

Powder Co. vs. Powder Works, 8 Otto, 188. Field, J. 

Gage vs. Herring, 28 O. G., 2,119. Gray, J. 

Brainerd vs. Cramme, 22 O. G., 769. Wallace, J. 
Tyler vs. Galloway, 22 O. G., 2,072. Shipman, J. 
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. Tyler vs. Welch, 3 Fed. Rep. 

Schillinger vs. Greenway Brewing Co., 17 Fed. Rep., 
244. Blatchford, J. 

Fetter vs. Newbold, 25 O. G., 502. 

Cote vs. Moffitt, 15 Fed. Rep., 345. Gray, J. 

Gould vs. Spicer, 15 Fed. Rep., 844. Gray, J. 

Gold and Stock Telegraph Co. vs. Wiley, 17 Fed. 
Rep. Shipman, J. 

Wood et al. vs. Packer, 17 Fed. Rep., 650. Nixon, J. 

National Pump Cylinder Co. vs. Gunnison, 17 Fed. 
Rep., 812. 


The above cases also hold that the claim of a reissue 
should be construed, if possible, to be for the same invention 
as the original claim if that be necessary to save the patent. 
Such being the law, will this court upon an interlocutory 
motion of this kind undertake to change the law ? 

In the case at bar the court below decided the reissue 
claim to be for the same invention as that claimed originally, 
and also that the Appellants infringed as well one claim as 
the other, and therefore should be enjoined. 


As To THE NOVELTY OF THE PATENTEER’S INVENTION. 


The Appellants in their brief raise the question of novelty, 
but while we do not think for à moment this court will pass 
upon or even consider that question ut this time, we cannot 
entirely ignore it since the Appellants have seen fit to dis- 
cuss it. In the first place, aside from the presumption of 
novelty arising from the grant of the original and reissued 
patents and of the affirmative decision of that question by 

° the court below, this court will not, we believe, undertake 
to decide upon the matter from u mere inspection of such 
papers as ure now properly before it on this application. 

The novelty or utility of the invention cannot be deter- 
mined without u careful review of the state of the art as dis- 
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closed by the whole record, and this we do not presume the 
court at this time will do, though if it should, we ure con- 
fident the interests of Appellees would not be at all predju - 
diced or jeopardized thereby. 

The attempt of Appellants’ counsel to convey the impres- 
sion that the invention patented to Appellees consists in 
“simply wrapping up something in something before put- 
“ting it in a box, for the purpose of keeping the first article 
from ‘coming in contact with the box,” indicates either 
that they wish purposely to mislead this court as to what 
the invention actually is, or that they themselves have not 
yet really comprehended it—a state of things in either view 
much to be deplored. 

But a clear idea of what the invention is can fortanately 
be gathered from the patents themselves. Things have 
been wrapped up in something and put in a box time out of 
mind, and the familiar illustrations given by counsel for 
Appellants are such, no doubt, as this court can take judi- 
cial notice of. 

Such, however, is not the invention of Appellees. 

They observed that shrimp could nut be preserved in 
marketable shape in metal cans hy the old processes, be- 
cause of their diecoloration and loss of freshness. They 
made the discovery—for it is more in the nature of a discov- 
ery than an invention—that by placing the shrimps in a 
metal can with a material interposed so as to prevent actual 
contact of the shrimp with the metal surface of the can, and 
by then sealing the can and boiling it the shrimps might be 
preserved in ordinary metal cans, free from discoloration 
and in purity and freshness for a very long period, thus render - 
ing it practicable to economically prepare for shipment 
and storage at u cost within the reach of all, an article of 
food much: priged, but which, before their invention or dis- 
covery, vould unly be obtained in presentable form at points 
remote from the place of shipment at great expense. 

The good housewife might have put up her jellies in jars 
of glass or wood with an interposing medium of paper to 
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prevent “sticking © from carliest antiquity, but the problem 
of preserving shrimps in metal cans would have remained 
unsolved. So too, the familiar cedar chest might have been 
opened and closed to receive and release the paper wrapped 
clothes and furs till it wore out without advancing that art. 

The mistake occurs in confounding Appellants’ claim to 
the improvement in the art of preserving shrimp, with a 
claim tor the use of a lining generally. The claim is not, 
broadly, for a lining or tor the use of a lining; but is lim- 
ited to an improvement in a particular art, consisting in a 
method or process wherein the application of a lining mate- 
rial to a metal can for a particular purpose is but one step 
or factor in a series of steps going to make up the whole 
process. 

It comes with very bad grace from Appellants to contend 
that Appellees’ process does not involve invention when they 
have at great pains and expense obtained a patent on a can, 
not on a process, designed for use in practicing Appellees’ 
process, such can, however, employing a material for per- 
forming the interposing function consisting of paper instead 
of textile tabric—a change so colorable, a deviation so tri- 
fling, as to not demand the slightest stretch of the doctrine 
of equivalents to enable the court below to pronounce it the 
baidest kind of infringement. 

We feel satisfied that this court in considering the state- 
ment of facts offered to it will find no ground for modifying 
the injunction order of the court below, but will let it stand. 
Also, that if it inquires into the questions of novelty, valid- 
ity and infringement, which we do not believe it will upon 
this interlocutory application, it will confirm the affirmative 
finding of the court below. 

Respectfully submitted, 
MELVILLE Cuurcn, 
Solicitor and of Counsel for Appellees. 
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Supreme Court of the Anitel States. 


T. T. Wurrs r As., 


Aypellanis, No. 924. 


vs. 
Grone H. Dunpar Er Als., October Term, 1883. 


Appellees. 


Brisr m BxnALlY oF APPELLEES. 


This is a suit in equity brought in the Circuit Court for 
the Eastern District of Louisiana, on reissued letters patent 
No. 9,957, granted to James F. Emerson as administrator of 
George W. Dunbar, deceased, and George H. Dunbar and 
Francis B. Dunbar, December 6, 1881, for improvements in 
the art of preserving shrimps in metal cans, the original 
patent No. 178,916 having been granted to the suid George 
W. and George H. and Francis B. Dunbar June 20th, 1876. 

The defences set up in the answer are want of novelty, 
invalidity of the reissue and non-infringement. 

The court below found the invention new and usefal, the 
reissue valid, and that the defendants infringed and issued 
an injunction, and ordered an accounting (Record, p. 98). 
The Master reported the sum of $1,205.98 due the com- 
plainants, with interest, and his report was confirmed and 
the decree made final (Record, p. 108). 

From this decree the present appeal is taken. 


Tus INVENTION. 


The invention covered by the patent in suit is one of great 
utility and value. By means of it shrimps, an article of 
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food much prized, were for the first time enabled to be suc- 
cessfully preserved in metal cans in such condition as to 
render them merchantable and an article of commerce. 
This is abundantly proven in the record, (G. H. Dunbar, p. 
17; Tourné, p. 19; Gelpi, pp. 20 and 28; Meader, pp. 21, 
79, 82;) and not attempted anywhere to be denied. It isa 
fact of the greatest importance and should constantly be 
kept in view in treating this case. 

In order that the invention may be thoroughly understood 
and that comparison may be conveniently made between 
the original and reissued patents, the specifications of said 
patents are given below in full in parallel columns, the por- 
tions of each not found in the other being printed in italics. 


Original. 
To all whom it may concern: 

Be it known that we, GEORGE 
W. Dux nAR, GeorGeE H. Dun- 
BAR, and FRAN CIS B. DUNBAR, 
residents of the city of New Or- 
leans, and State of Louisiana 
have invented a certain new an 
useful Improvement in Linings 
for Cans; and we do hereby de- 
clare the following to be a full 
clear and correct description o 
the same, reference being had to 
the annexed drawing, making a 
part of this specification. 

The object of our present in- 
vention is to provide an improved 
method of preserving shrimps or 
prawns, and indeed all kinds of 
shell-fish, preventing their discol- 
oration, and insuring the reten- 
tion of their original freshness and 
flavor. 

Primarily, our improvement con- 
sists in so placing a suitable textile 
fabric between the fish or other art- 
tcle of food to be preserved as to 
cause it to so intervene as to prevent, 
under all circumstances, any direct 
contact between the metallic surface 
of the can and its contents ; and it 
is the employment of such textile 
fabric in connection with the process 


Reissue. 


To all whom it may concern: 

Be it known that Georas W. 
DUNBAR, GEORGE H. DUNBAR, 
and Francis B. DUNBAR, resi- 
dents of the city of New Orleans 
and State of did. dure 
ing the lifetime of said George W. 
Dunbar, invent a certain new and 
useful improvement in Methods of 
Preserving Shrimps in Metal Cans; 
and we do hereby declare the fol- 
lowing to be a full, clear, and cor- 
rect ption of the same, ref- 
erence being had to the annexed 
drawings, making a part of this 
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The object of our present in- 
vention is to provide an improved 
method of preserving shrimps or 
prawns, and, indeed, all kinds of 
shell-fish, preventing their discol- 
oration and insuring the retention 
of their original ess and 
flavor. 

In canning the shrimps or prawns 
we have found that direct coutact o 
the shrimps with the can and 
presence of free liquid or gravy in 
the shrimps, after they are placed in 
the can, are very objectionable for 
the following reasons. 

‘irst. The direct contact of the 


hereinafter described of treatiny the 
Sash or other article. both before and 
after the same is placed in the can 
and sealed, which constitutes the na- 
ture or subject-matter of our present 
invention. e 

In the accompanying drawing 
is illustrated. at Figure I. a me- 
tallic can, such as is ordinarily 
used for articles of food which are 
offered to the trade in a canned 
state, Fig. 2 is a textile lining 
which we propose usually to make 
(although there is nothing arbitrary 
about the form, as other forms 
de used) in the form of a cylin 
cal bag or sack, the diameter of 
— — woos fitting be = 
as will permit of its snugly 
within the can. 

A is the metallic can ; a, its lid 
or cover. B is the bag or sack, 
constructed of cotton, muslin. or 

other suitable textile fabric. 


— the artiele to be preserved 
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the fish, Carimp,) but detracts much 
From the color, freshness, and rich- 
ness of its Now, practical 
jence Sully demonstrated 
rer 4 a textile fab- 

. 
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tnvention. 


piece cut out 


shrimps with the can causes, during 
the process of cooking and there- 
after, a precipitation of black or 
ark matter which discolors the 
shrimps and detracts from their fla- 


tor and richness. is 


the shrimps 
medium to diffuse the dark precipt- 
tate or coloring matter throughout 


the entire mass of shrimps in the 
can, 20 that all portions of the con- 
tents of the can are affected 
and discolored, 


ing, as other forms and arrange- 
mente might be substituted there- 
for without in any manner alter- 
ing the principle of the invention. 
In canning the shrimps we e 

the following process: The 
having been removed from the 
shrimp in the usual manner, the 
fish is thrown into salt water of 
ro- 


with water and — 2 to a boll- 
ing heat, after w are 
placed on drippers and cooled and 
thoruughly rinsed with fresh, cold 
from which, so soon as 


of material similar to that of 
which the bag B is made, and 
which is inserted within the mouth 
of the latter after the same is 
filled with the fish or other article 
to be rved. 


ing, as other forms and arrange- 
ments might be substituted there- 
for without in any manner alter- 
ing the principle of the invention. 

Having now fully described, as it 
were, the mechanical features of the 
invention, we will briefly state the 
in connection there- 


brought to 
the 
are placed on drippers and cooled, 


thereo 5 
mie eka E 


in posi 
mediately sealed. The cans are 


and boiled for two 
the est temperature 
and which completes 


the . 
What we claim as new, and de- 
— to secure by Letters Patent, 


4 


thoroughly dripped and in a moist 
— and without the addition 


of any salted or otherwise prepared 
+ hers they are placed in the sack 
B, the same having been pre- 


viously arranged in the can A. 
oe cee oa Sie, te 
mou ereo g properly se- 
cured, the lid or head a is placed 
in position on the can A and im- 
mediately sealed. The cans are 
then subjected to a steam bath, or 
laced in kettles containing boil- 
water, and boiled for two 
hours at the highest temperature 
—— and which completes 


drawings 
is illustrated, at 1, a me- 
tallic can, such as is ordinarily 
used for articles of food which are 
offered to the trade in a canned 
state. Fig. 2 is the lining, which 


e . 
In the accompan 


we pro usually to o in the 
form of a cylindrical or sack, 
the diameter of which. when 


filled, is to be such as will permit 
of its fitting snugly within the can. 
Fig. 3 represents a circular mouth 
piece et said lining. 

A is the metallic can. a ita lid 
or cover. B is the lining, con- 
structed preferably, of cotton or 
muslin. Material of the cheapest 
and most inferior quality may be 

0 


that 
of which the bag B is made, and 


which is inserted within the mouth 


preserving shrimps, &c., preventing ‘of the latter after the same is 
— — — coon eae sine oat 
placing textile fabric between the can preserved. 

and its contents, and then sealing What we claim as new, and de- 


The Defense of Want of Novelty. 


It ie contended that the invention lacks novelty— 

let. In view of the patent to George H. Chinnock, No. 
156,698, dated November 10th, 1874. 

2d. In view of the method ef putting up guava jelly, guava 
paste and articles of like nature, that had been practiced for 
years before the patentee’s invention. 

8d. In view of the well-known process of canning fish, &c., 
by cooking in cans. 


The Chinnock Patent. 


The Chinnock patent will be found in the record, (pp. 48- 
50.) It is for an improvement in Packages for Jellies, Jams, 
&c., and, in the language of the specification, comprises a 
„ sealed paper package of jelly, jam, marmalade, mince meat 
“ or similar sweet meats, made and constituted as an article 
of manufacture and trade, hitherto unknown, and embrac- 
“ing the combination with an external shell of stiff paper 
or paper board, of an internal paper bag provided for the 
immediate reception of the jelly, jam, or marmalade, as the 
‘¢ case may be.” 

The mode of practicing the invention is stated to be as 
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no further toward meeting the whole invention than the bag 
of enveloping muterial by itself separately considered. 

No citation of authorities is believd to be necessary to the 
point that a patent cannot thus be anticipated piecemeal, by 
showing that this and Wer N considered separately, 
are old. 

The Chinnock patent, the guava jelly package and the old 
process of canning above referred to, show the highest 
development of the art of canning at the date of the pat- 
entees’ invention, but, obviously, neither of them contained 
the patented improvement nor gave to the public nor to 
anybody, the key to the problem of how to successfully pre- 
serve shrimp in metal cans free from discoloration. The 
value of shrimps as an article of food had long been known, 
but their consumption was limited mostly to pluces at the 
sea board or in close communication therewith. 

The old process of canning had been tried but had proven 
a failure because of the discoloration of the goods. The 
patentees, themeelves, realizing the value of success in this 
direction had for years been trying to devise some solution 
of the difficulty. They had put up shrimps in metal cans, 
yet while their goods as an article of food were entirely 
wholesome, the discoloration resulting from contact with 
the metal rendered them unmerchantable and unsalable. 


The Invention not Obvious. 


The i invention when disclosed { is so simple and involves so 
little expense in its practice that it does not, of course, escape 
the criticism by defendants of being obvious. In passing 
we may say, that there never has been a meritorious, simple 
invention that has not been subjected to like criticism. 

That the improvement of the patentees did involve inven- 
tion is evidenced— 

1. By the fact that, with the value of an efficient mode of 
preserving shrimps in metal cans without discoloration fully 
appreciated, and with full knowledge of the prior state of 


the art, the patentees themselves, as well as others, were not 


able until after ytars of experimentation with various pro- 


cesses uid methods to hit upon the patented idea and 
achieve success. And even after a conception of the inven- 
tion, farther experimentation and actual trial were necessary 
in order to demonstrate the practicability of the plan. 

2. By the extreme utility of the invention as illustrated 
by the favor with which the goods put up in accordance with 
it have been received by the public and the great and con- 
tinuous demand for the goods since 1876. 

8. By the large business already done by defendants in 
practicing the patented process, their own statements show- 
ing them to have sold in fourteen mouths between four and 
five thousand cases of canned shrimp (Record, p. 101) put 
up in accordance with suid process. 

4. By the fuct that the invention has been twice passed 
upon by the Patent Office and its novelty and patentability 
affirmed. 

5. And by the affirmative adjudication of the court below. 

We submit that under the authorities invention is suffi- 
viently established : 

Smith v. Goodyear Dental Vulcanite Co., 98 U. S., 
486. 

Loom Company v. Higgins, 105 U. S., 591. 

Eppinger v. Richey, 14 Blatch. 


The Defense of Invalidity of the Reissue. 


Since the date of the reiasue in this case the law of reissues 
has undergone a considerable change, and what would have 
then been regarded a good reissue would not necessarily be 
so regarded now. 

Scarce any thinking man can be found who does not be- 
lieve the privilege of reissue has in the past been much 
abused, and who does not regard with favor the present 
attitude of this Court upon the subject; but, on the other 
hand, all agree that the wind should be tempered to the 
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shorn lamb, that those who relied upon the old decisions 
the old land marke—of this Court and the practice under 
them, and who, with full confidence, reissued their patents 
in view of the same, should now at the day of judgment, be 
treated with tenderness and mercy, and their patents sus - 
tained if possible. 

This Court in recent cases has declared in effect : 

1. That no claim can be sustained in a reissue which is 


broader than the claim or claims of the original unless the 
reissue be applied for prompily : 


Torrent & Ames Lumber Co. v. Rodgers, 112 U. &., 
659. 

Coon v. Wilson, 5 S. C. R., 587. 

Miller v. Brass Co., 104 U. S., 350. 

Mahn v. Harwood, 112 U. S., 354. 

McMurray v. Mallory, 4 8. C. R., 875. 

Gage v. Herring, 2 8. C. R., 819. 

Moffitt v. Rogers, 1 8. C. R., 70. 


2. That no claim in a reissuc can be valid which is for a 
different invention from that claimed in the original. 

Coon v. Wilson, 5 S. C. R., 537. 

Eachus v. Broomall, 6 S. C. R., 229. 

Turuer & Seymour M’f’g Co. v. Dover Stamping Co., 
48. C. R., 401. | 

Clements v. Odorless Excavating App’s Co., 3 8. C. 
R., 525. 

Wing v. Anthony, 18. C. R., 93. 


8. That a claim made in an original patent and repeated 
in a reissue is valid. 
McMurray r. Mallory, 4 S. C. R., 375. 
Gage v. Herring, 2 S. C. R., 819. 


4. That the claim of a reissue will be so construed as, if 
possible, to cover no more than the claim of the original. 
M’f’g Co. v. Ladd, 102 U. S., 408. 
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See also 
Brainard r. Cramme, 12 Fed. Rep., 623. 


Examined critically in the light of these declarations as to 
what the law is, we think the reissue in suit will be found 
clearly valid. 


Comparison of Reissue with Original. 


We have seen that the statement of the object of the in- 
vention is in the same words in both instruments. It is as 
follows: 


“The object of our present invention is to provide an 
improved method of preserving shrimps or prawne, and 
indeed all kinds of shell fish, preventing their discoloration 
and insuring the retention of their original freshness and 


flavor.“ 


From this we learn that it is to provide “an improved 
method“ and not an improved can nor an improved lin- 
ing, that is the object of the invention, and the new result 
designed to be accomplished is the preservation of the 
shrimps with their original freshness and flavor and without 


discoloration. Se 
In the original after this statement of the object of the 


invention comes the following: 


“Primarily, our improvement consists in so placing a 
suitable textile fubric — the fish or other artiele of 
food to be preserved as to cause it to so intervene as to pre- 
vent, under all circumstances, any direct contact between 
the metallic surface of the can and its contents; and if is the 
employment of such textile fabric in connection with the process 
hereinafter described of treating the fish or other article, both be- 
fore and after the same is placed in the can and sealed, which 
constitutes the nature or subject matter of our present invention.” 


The italics are ours. ; 
Then follows a description of the can and its lining and 
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finally a statement of the process of canning the shrimps 
from the picking of them to the cooking in the cans. 

Concerning the can, it is stated to be of metal. 

As to the bag, it is described as being “ constructed of 
“cotton, muslin or any other suitable textile fabric.” 
Furthermore that “ material of the cheapest and most in- 
‘‘ferior quality may be used, as the sole object of its use is to 
prevent the article io be preserved from coming in direct contact 
‘¢ with the surface of the can.” 

The paragraph last above quoted is of vital importance. 
While it does not expressly state that any other material 
than textile fabric might be used, it plainly shows us that 
the sole object of the use of the lining is to prevent actual con- 
tact of the shrimps with the metal, and conveys to the mind 
at once the impression that any other material which would 
| perform this office would answer as well and fall within the 
| invention. 

That the patentees by mentioning textile fabric were 
| merely describing one means for carrying out their inven- 
| tion is further evident from a subsequent stutement that 
| “such a can and lining as herein described are admirably 

“‘ adapted for the purpose attaincd by our present invention ; but, 
‘Sas before stated, there is nothing arbitrary about the peculiar 
‘form or construction of the textile fabric lining, as other 
„forms and arrangements might be substituted therefor without in 
“6 any manner altering the principle of our invention.” 
| Other arrangements might be substituted therefor,” (i. e., the 
| textile lining,) is very broad language, and it is by no means 
a strained construction to hold it to mean that other ma-. 
terial than textile fabric might be employed, especially as 
| the patentees were so careful in the earlier parts of the 
| specification to make the before quoted statement with 
: reference to the lining, that the “ sole object of its use is to 
| prevent the article, &c., from coming in direct contact with 
| ‘the surfuce of the can.” Again, in the clause “such a 
‘can and lining are admirably adapted for the purpose 
‘attained by our present invention,” neither the can, nor 
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the lining, nor both, are referred to as constituting the inven- 
tion, but only as a means of carrying the invention into 
practice. 

In the description of the process employed in practical 
canning, with which the specification of the original con- 
cludes, the shrimps are described as being thoroughly 
dripped “ before being placed in the lined cans,” and that 
when so placed in the lined cans it is done “ without the ad- 
‘dition of any salted or otherwise prepared liquid.“ The 
importance of observing this step in the process is apparent, 
since the presence of free liquid within the can would in a 
measure defeat the object of the invention as it would ‘sup- 
ply a vehicle or medium for diffusing the dark precipitate 
throughout the entire mass of the shrimps, and all portions 
would therefore be discolored. 

So much for the specification of the original. 

In the reissue, after the paragraph relating to the object 
of the invention, copied verbatim from the original, occurs 
the following statement : 


In canning the shrimpe or prawns, we have found that 
direct contact of the shrimps with the can, and the presence 
of free liquid or gravy in the shrimps, after they are placed 
in the can, are very objectionable for the following reasons: 

“First. The direct contact of the shrimps with the can 
causes, — the process of cooking and thereafter, a pre- 
cipitation of black or dark matter, which discolors the shrimpe 
and detracts from their flavor and richness. This precipita- 
tion is believed to be caused by the action of sulphur con- 
tained in the shrimps on the metal of the can. 

“ Second. Free liquid or gravy in the shrimps constitutes 
a vehicle or medium to diffuse the dark precipitate or color- 
ing matter throughout the entire mass of shrimps in the can, 
so that all portions of the contents of the can are equally 
affected and discolored. 

Our invention has for its object to obviate the above- 
named objections; and it consists in first providing the can 
with a lining, to prevent direct contact of the shrimps with 
the metal; and, second, placing the shrimps in the lined can 
while they are in a dry or moist condition and devoid of 
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finally a statement of the process of canning the shrimps 
from the picking of them to the cooking in the cans. 

Concerning the can, it is stated to be of metal. 

As to the bag, it is described as being constructed of 
‘cotton, muslin or any other suitable textile fabric.” 
Furthermore that “ material of the cheapest and most in- 
‘‘ferior quulity may be used, as the sole object of its use is to 
4 prevent the article io be preserved from coming in direct contact 
tit the surface of the can.” 

The paragraph last above quoted is of vital importance. 
While it does not expressly state that any other material 
than textile fabric might be used, it plainly shows us that 
the sole object of the use of the lining is to prevent actual con- 
tact of the shrimps with the metal, and conveys to the mind 
at once the impression that any other material which would 
perform this office would answer as well and fall within the 
invention. 

That the patentees by mentioning textile fabric were 
merely describing one means for carrying out their inven- 
tion is further evident from a subsequent stutement that 
“such a can and lining as herein described are admirably 
“‘ adapted for the purpose attaincd by our present invention ; but, 
“as before stated, there is nothing arbitrary about the peculiar 
form or construction of the textile fabric lining, as other 
„forms and arrangements might be substituted therefor without in 
e any manner altering the principle of our invention.” 

“Other arrangements might be substituted therefor,” (i. e., the 
textile lining,) is very broad language, and it is by no means 
a strained construction to hold it to mean that other ma-. 
terial than textile fabric might be employed, especially as 
the patentees were so careful in the earlier parts of the 
specification to make the before quoted statement with 
reference to the lining, that the “sole object of its use is to 
e prevent the article, &c., from coming in direct contact with 
“the surfuce of the can.” Again, in the clause “such a 
‘can and lining are admirably adapted fur the purpose 
‘attained by our present invention,” neither the can, nor 
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the lining, nor both, are referred to as constituting the inven- 
tion, but only as a means of carrying the invention into 
practice. 

In the description of the process employed in practical 
canning, with which the specification of the original con- 
cludes, the shrimps are described as being thoroughly 
dripped “ before being placed in the lined cans,” and that 
when so placed in the lined cans it is done “ without the ad- 
dition of any salted or otherwise prepared liquid.“ The 
importance of observing this step in the process is apparent, 
since the presence of free liquid within the can would ina 
measure defeat the object of the invention as it would sup- 
ply a vehicle or medium for diffusing the dark precipitate 
throughout the entire mass of the shrimps, and all portions 
would therefore be discolored. 

So much for the specification of the original. 

In the reissue, after the paragraph relating to the object 
of the invention, copied verbatim from the original, occurs 
the following statement: : 


In canning the shrimps or prawns, we have found that 
direct contact of the shrimps with the can, and the presence 
of free liquid or gravy in the shrimps, after they are placed 
in the can, are very objectionable for the following reasons: 

„First. The direct contact of the shrimps with the can 
causes, — the process of cooking and thereafter, a pre- 
cipitation of black or dark matter, which sliscolors the shrimps 
and detracts from their flavor and richness. This precipita- 
tion is believed to be caused by the action of sulphur con- 
tained in the shrimps on the metal of the can. 

“Second. Free liquid or gravy in the shrimps constitutes 
a vehicle or medium to diffuse the dark precipitate or color- 
ing matter throughout the entire muss of shrimps in the can, 
so that all portions of the contents of the can are equally 
affected and discolored. 

Our invention has for its object to obviate the above- 
named objections; and it consists in first providing the can 
with a lining, to prevent direct contact of the shrimps with 
the metal; and, second, placing the shrimps in the lined can 
while they are in a dry or moist condition and devoid of 
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free liquid or gravy, sealing the can without adding any 
liquid to its contents, and cooking the contents of the can 
after sealing, all of which we will now proceed to describe.” 


This statement, as will be seen, contains no new substan- 
tive matter. It is clearer and more pointed, perhaps, than 
any statement in the original, but there is nothing in it 
unauthorized. Two points are brought out prominently, 
namely, first, the necessity of preventing the direct contact 
of the shrimps with the metal by the intervention of the lin- 
ing; and secondly, the necessity of having no free liquid or 
gravy in the cans, by which indirectly the shrimps may be 
brought into contact with the metal. 

The first of these points is fully elaborated in the original, 
but the second not so much so, the only reference to it being 
contained in the statement with reference to the details of 
the process wherein the shrimps are described as being placed 
in the sack previously arranged in the can, without the 
addition of any salted or otherwise prepared liquid.” 

We think it cannot be doubted that the patentees were 
entirely justified in curing the “ insufficiency ” of their orig- 
inal specification in this respect. They added nothing new, 
but merely brought into merited prominence a feature of their 


invention, which, while not entirely overlooked in the orig - 


inal, was not given by the draughtsman of the specification 
due importance. 

After the statement above criticised, the specification of 
the reissue proceeds to the end in almost the exact words of 
the original, the portions omitted being found transferred in 
substance to other parts of the specification. We deem it 
only necessary to refer specifically to the slight change in 
the description of the lining where first mentioned. 

The original says, B is the bag or sack, constructed of 
cotton, muslin, or any other suitable textile fabric,” while the 
reissue says, B is the lining, constructed preferably of cot- 
ton or muslin.” ; 
So far as the use of the term “lining” for “ bag or sack 
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is concerned, warrant is found in the original, where these 
terms are applied indifferently to the same thing. 

The elimination of the words “ textile fabric,” and the use 
of the word “ preferably” in the reissue, is susceptible of 
satisfuctory explanation. The reissue says, B is the lining, 
preferably of cotton or muslin.” Assume for a moment that 
that when the word lining was used, a lining of textile 
fabric was intended, would the use of “ preferably ” then 
have been warranted? Certainly, for the original says 
cotton, muslin, or any other textile fabric.” Other textile 
fabrics than cotton or muslin were unquestionably in the 
contemplation of the patentees, and that they preferred cotton 
or muslin is apparent, since they are the materials spccific- 
ally described and illustrated in both original and reissue. 
That when the word “lining” was used at the place men- 
tioned it was intended to mean a lining of textile fabric, is 
clearly shown by a statement occurring later in the reissue, 
and copied verbatim from the original, which reads as fol- 
lows: 


“Such a can and lining as herein described are admirably 
adapted for the pu attained by our present invention ; 
but, as before stated, there is nothing arbitrary about the 
peculiar form and construction of the textile-fabrie lining, as 
other forms and arrangements might be substituted there- 
for without in any manner altering the principle of the 
invention.” 


Now, the only lining “herein (therein) described,” or 
rather the only description of a lining which precedes the 
above quoted statement, is referred to in che clause under 
discussion, that is to say, B is the lining constructed pre- 
“ ferably of cotton or muslin.” The textile fabric lining was 
therefore the lining B. 

We have perhaps given more importance to this clause of 
the reissue than it deserves, but it seemed to us neccesary, 
in order to meet the probable criticism on the part of the 
defendants, that the reissue was so explicitly broader than 
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the original as to be incapable of being considered to be 
for the same invention. 2 

We come now to a comparison of the claims. 

The claim of the original is as follows: 


The herein described method of preserving shrimps, &c., 
preventing their discoloration, which consists in placing 
textile fabric between the can and its contents, and then 


sealing the can and —— the same to a boiling pro- 
cess, substantially as and for the purpose specified.” 


That of the reissue as follows: 


„As an improvement in the art of preserving shrimps in 
metal cans, the mode of preventing the discoloration of the 
shrimps, which consists in interposing between the metal 
can and the shrimps an enveloping material for the shrimps, 
which is not itself capable of discoloring the shrimps, and 
then sealing the can and subjecting the same and its contents 
to a boiling process, substantially as described.” 


Both are for a mode or method of preserving shrimps 
whereby discoloration of the shrimps is prevented. 

The claim of the original on its face without reference to 
its accompanying specification is, in one sense, broader than 
the reissue, and the claim of the reissue is likewise, on its 
face and without reference to its specification, broader than 
the original, yet both claims, when considered with refer- 
ence to their respective specifications are of equal scope and 
for the same invention. 

The claim of the original is broader on its face than that 
of the reissue in this, that while in the reissue, the applica- 
tion of the improvement is limited to“ metal cans alone, in 
the claim of the original the larger and comprehensive term 
‘can is used, without reference to the material of which 
the can is composed. 

On the other hand, the claim of the reissue is, on its face, 
broader than that of the original, in this, that while the 
original claims “ placing textile fabric between the can and 
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“‘ its contents,” the reissued claims “ interposing between the 
metal can and the shrimps an enveloping material for the 
‘“‘shrimps which is not itself capable of discoloring the 
„ shrimps.” 

Both claims, however, refer back by the words “ substan- 
e tially as described ” or their equivalent, to their respective 
specifications, and must be construed in the light of the 
same—as this Court has decided. 


When a claim immediately follows a description of an 
invention, it may be construed in connection with the ex- 
planations contained in the specification and when it con- 
tains words referring to the specification, it cannot properly 
be construed in any other way.“ 


Seymour v. Osborne, 11 Wall., 516. 
Curtis on Patents, Secs. 225, 227. 


Applying this rule to the claims in hand, there is no diffi- 
culty whatever in ascertaining their scope. 

The broad term “can,” employed in the original claim, 
we find must be construed to mean metal can, else the 
whole object of the invention which is to prevent diacolora- 
tion of the shrimps by the metal of the cans is defeated. 

From this illustration furnished by the original patent 
itself, we see that the rule of construction is a rule of law, 
because it is a rule of common sense. A claim is simply 
the epitome of the specification, and unless reference could 
be made back to the latter for explanation, it would nearly 
always be meaningless. ° 

Take, fur instance, the claim of the Cummings patent, 
sustained by this Court in Smith v. Goodyear Dental Vul- 
canite Co., 93 U. S., 486, and in Goodyeur Dental Vulcanite 
Co. v. Davis, 102 U. S., 222, which reads as follows: 


„The plate of hard rubber or vulcanite or its equivalent, 
for holding artificial pone, or teeth and gums, substan- 
tially as described.” 


In the first named case the Court said: 
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4 If then, the claim be read as it should be, in connection 
with the preceding part of the specification, and con- 
strued in the light of the explanation which that gives, 
the invention claimed and patented is ‘a set of artificial 
teeth as a new article of manufacture, consisting of a 
plate of hard rubber, with teeth or teeth and gums secured 
thereto in the manner described in the specification, b 
embedding the teeth and pins in a vulcanizable compound, 
so that it shall surround them while in a soft state, before 
it is vulcanized, and so that when it has been vulcanized, 
the teeth are firmly and inseparably secured in the vulcan- 
ite and a tight joint is effected between them, the whole 
constituting but one piece.“ 


Here the Court had to draw largely upon the specification 
in the interpretation of the claim, much more so than is 
required in the present case. 

Now, applying the rule we have been considering to the 
claim of the reissue in suit, what do we find it to cover ? 

If it is broader than the original, it is bad. If it covers 
what the original did not cover, it is bad. 

Let us examine it: 

It purports to be for “An Improvement in the Art of Pre- 
serving Shrimps in Metal Cans.” This is exactly what we 
have found by construction that the original claim was for. 
So far, in substance, it corresponds to the original, though, 
as we have seen, as to mere phraseology, it is narrower, 
being in terms limited to metal cans. 

Then it goes on to state that the improvement is “ the 
mode of preventing the discoloration of the shrimps, which 
“consists in interposing between the metal can and the 
‘“‘ shrimps an enveloping material for the shrimps, which is 
not itself capable of discoloring the shrimps.” 

Here an enveloping material is spoken of, but the only 
idea we get of it from the claim is in the statement of the 
purpose of its employment and its quality of imparting no 
color to the shrimps. But it is idle to speculate whut the 
patentees had in mind by the use of such language, for we 
are, by the words substantially as described,” referred back 
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to the specification for fuller information, and going there, 
we find that the enveloping material mentioned in the claim 
is cotton or muslin, made up into a bag and placed within 
the metal can, so as to intervene between the can and the 
shrimps when the latter are placed in the former. And, 
further, we find that “ material of the cheapest and most 
inferior quality may b used, as the sole oAject of its use is to 
prevent the article to be preserved from coming in direct 
“contact with the metal.” Also that “other forms and 
‘“‘arrungements might be substituted” for the described 
bugs without in any manner altering the principle of the 
invention.“ 

Comparing this part of the claim, thus construed by the 
specification, with the original claim we find, as before, dif- 
ferent phraseology but substantial identity. 

As to the remainder of the reissued claim it is exactly the 
same us the original claim, except that for the words “ sub- 
‘* stantially as and for the purpose specified,” of the latter, 
the words substantially as described ” are substituted. 

Thus it will be seen the reissue, properly construed, fol- 
lows the original, substantially repeats its claim and covers 
nothing more than the original covered. 

The court below held that the difference between the claim 
of the original and the claim of the reissue was only “ that 
of substituting for the description of a thing by naming it 
„ with the addition of its essential quality, the description of 
the thing by naming its qualities.” 

Suppose the claim of the original had, like the cluim of 
the reisue, used the words “ enveloping material ” instead of 
“ textile fabric,“ and textile fubric had been the only mate- 
rial specifically mentioned in the specification, would not 
this Court promptly have held us an infringer one who used 
the entire process, only substituting paper for textile fabric: 
Would it not have regurded paper as the equivalent of tex- 
tile fubric? How, then, is the case made different where, 
with the same specification, textile fabric is not only de- 
scribed but claimed? Will this Court not hold paper to be 
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still an equivalent of the textile fabric? Is the rule not once 
an equivalent always an equivalent? And does it make any 
difference that the claim to be construed is in a reissne? It 
would indeed be a novelty for this Court to hold that the 
doctrine of equivalents could be invoked only in the case of 
infringement of original patents and not in the case of reis- 
sued patents. 


The Infringement. 


Exactly what the defendants do is described in their 
answer, (Record, p. 61.) We quote the statement: 


The common tin cans being ready for packing, three 
pieces of paper, previous boiled in paraffine wax or coated 
with same. are cut and placed in the can, so that one piece 
covers the bottom, another piece the sides, and a third. 
piece the top of the contents when the can is filled; the 
shrimps are then picked raw, then washed and thoroughly 
cooked for about twenty minutes, until fit to eat; they are 
then placed in the cans, which are soldered, and then put 
into a steam retort, without water, which is heated to 240° 
Fahrenheit, where they remain from two and a half to 
three hpurs, which process has the effect of condensing the 
air and liquids in the can, and exterminating any animal or 
vegetable life that may remain in the contents of the can, 
after which they are ready to be labeled and sold.” 


From this description two things re clearly apparent: 
First, that defendants have appropriated boldly the gist and 
principle of the patentees’ invention, as claimed in both the 
original and reissued patents; and, secondly, that they have 
not been practicing the patented invention of Pecor & Bartlett, 
under which they claim to be operating. More on the latter 
point presently. | 

They use ordinary metal cans; they employ a lining to 
prevent contact of the shrimps with the metal; they pick 
and preliminarily cook and otherwise prepare the shrimps 
in substantially the same way as the Dunbars do before 
placing them in the lined cans; then place them in the cans 


21 


without liquid or gravy, seal the can, and subject the same 
and its contents to a cooking process, in which substantially 
the same temperature is maintained. 

They contend, however, that by the use of paper instead of 
‘textile fabric for preventing the contact of the shrimps with 
the metal of the can, they evade the procees claimed by the 
patentees and avoid the charge of infringement. 


The Doctrine of Equivalents. 


To meet this defense we invoke the doctrine of equiva- 
lents. 

This Court has decided that two things are equivalents 
when they perform the same function in substantially the 
same manner : 

Machine Co. vs. Murphy, 97 U. S., 125. 
Mason vs. Graham, 23 Wall., 275. 

Clough cs. Manufacturing Co., 106 U. 8. 
Water Meter Co. vs. Desper, 101 U. S., 332. 
Rowell vs. Landrey, 113 U. S., 97. 

There can be no question about the equivalency of paper 
and textile fabric in practicing the patentees process. The 
court below expressed no doubt about it. 

The patentees have stated in their patent respecting the 
lining material that the sole object of its use is to prevent 
the article to be preserved from coming iu direct contact 
‘“‘ with the surface of the (metal) cans.” The paper prevents 
this contact just as the textile fabric does, and performs no 
other function. It does the same thing in the same way, 
and is, therefore, an equivalent. . 

It was not necessary for the patentee to claim equivalents 
in bis claim, (Dental Vulcanite Co. vs. Davis, 102 U. S., 229, 
Tilghman vs. Proctor, 102 U. S., 780,) nor to describe them 
in his specification, (Union Metallic Cartridge Co. rs. U. 8. 
Cartridge Co., 2 Bann & Ard, 594.) He was equally pro- 
tected in the use of equivalents whether he omitted to do 
either or both of these things. 
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When the patentees had solved the problem of how to 
prevent the discoloration of the shrimps, and by trying tex- 
tile fabric had made a full reduction of their invention to 
practice, it required only the most ordinary diecernment to 
see that any other well known material which itself would 
not discolor the shrimps might be used as a substitute for 
the textile fabric. There was no invention involved in the 
change. It was a case of mere substitution. 

The defendants selected paper, an old material, well known 
in the arts as a substitute for textile fabric. They might 
with equal propriety have selected raw hide, parchment, the 
larger intestines of animals, hard rubber, vulcanite, asbestos, 
vulcanized fibre, celluloid, or any one of a dozen other ma- 
terials ready at hand. 

They were determined to can shrimps by the approved 
way. They doubtless said to themselves here is a new and 
valuable invention out of which bas grown an immense and 
profitable business. How can we reap some of the advan- 
tages ? 6 

The patentees are operating under a patent and have an 
established trade. It will not do for us to go before the pub- 
lic with the same identical goods. We must have something 
seemingly different. We must have, at least, a talking 
„difference, or we can make no sales. We realize that 
the use of something to keep the shrimps from the metal is 
the secret of the process, and paper will do as well as any- 
thing else. So paper was adopted. They knew it would 
work. No experiments were necessary to determine this. 
If textile fabric would do, so would paper. 

They had a color of right to use paper too, for had not 
Chinnock in his air and water tight paper package of sweet 
meats used paper, and was not paper used as a lining for the 
wooden boxes used time out of mind to contain guava jelly, 
guava paste, and the like? Given the idea of how to accom- 
plish the desired result, any number of practical equivalents 
at once suggested themselves. 

But the selection of paper as a lining material was not all 


they needed. The Dunbars had a patent, and would threaten 
their customers and ruin their trade. They must have a 
patent too. They accordingly bought the Pecor & Bartlett 
patent. Thie patent was for the alleged invention of two 
men of Galveston, Tex., the one a grocer and cotton factor, 
the other a photographer, who had, in 18789, by examina- 
tion of the Dunbars’ canned shrimpe, conceived of so-called 
improvements upon the means employed by them in putting 
them up, and had obtained a patent for the same, April 6th, 
1880, No. 226,847. (Record p. 51.) 

They never put up a can of shrimps in accordance with 
this patent, but only used it to give them, in the eyes of the 
public, a color of right. 

They were now, seemingly, ready for business, but yet 
did not dare to begin till they had secured the services of 
William Wallace, (record p. 81-3), the foreman of the 
Dunbars canning establishment, by offering him the same 
wages he was then getting at the Dunbars with the promise 
of an increase at the end of three months, and of a still 
further increase at the end of six months—(record p. 38). 
Wallace was skilled in the art of canning under the Dun- 
bars’ patented process, and was, doubtless, of great service 
in making their efforte successful. 

Could a more deliberate and systematically planned at- 
tempt to appropriate another’s invention be conceived of? 


The Use of Paper a Mere Substitution and Noi an Invention. 


But let us examine a little further this question of equiv- 
alency. 

Defendants contend that the use of paper in the process 
of canning shrimps is not the use of an equivalent for textile 
fabric. 

1. Because paper is better and cheaper than textile fabric 
and— 

2. Because the discovery that paper could be so used 
amounted to u separate invention and the Putent Office by 
the grant of the Pecor & Bartlett patent had so held. 
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the selection and adaptation. of the material in the manufac- 


24 


1. The testimony as to the relative merits of paper and 
textile fabric in preventing the discoloration of the shrimps 
by the metal is, as might be expected, conflicting. The de- 
fendants contend that paper is better, and the complainants, 
with equal warmth, assert the contrary. A dissection of 
the testimony on this point would not be profitable since it 
is agreed by all, that both complainants und defendants put 
up merchantable and salable goods, and that, while in 
some instances there is a slight discoloration in the goods of 
each, it is the rare exception and not the rule, and results 
either from carelessness in applying the lining material or 
in attending to some other detail of the process. 

But, even if it be admitted, for the sake of argument, 
that the paper is a better and cheaper material for the pur- 
pose, its use would still not amount to independent inven- 
tion and it would nevertheless be an infringement. ö 

The following extract from the opinion of Mr. Justice 
Nelson in the case of Hotchkins v. Greenwood, 11 How., 
248, is apposite: 


„Now, it may very well be that by connecting the cla 
or porcelain knob with the metallic shank in this well 
known mode, an article is produced beiter and cheaper than 
in the case of a metallic or wood knob, but this does not re- 
sult from any new mechanical device or contrivance, but 
from the fact that the material of which the knob is com- 
d happens to be better adapted to the purpose for which 
it is made. The improvement consists in the superiority of 
the material, and which is not new, over that previously 
employed in making the knob. But this of itself can never 
be the subject of a patent. No une will pretend that a ma- 
chine made, in whole or part of materials better adapted to 
the purpose for which it is used than the materials of which 
the old one is constructed, and for that reason better and 
cheaper, can be distinguished from the old one, or, in the 
sense of the patent law, can entitle a manufacturer to a 
patent. 
The difference is formal, and destitute of ingenuity or iu- 
vention. It may afford evidence of jadgment and skill in 
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ture of the instrument for the purpose intended, but noth- 
ing more.” 


See also the comments of Mr. Justice Bradley in the 
Wagon Reach case, (Hicks v. Kelsey, 18 Wall., 670.) 

2. The defendants, in their answer, say with reference to 
the Pecor & Bartlett patent, (Record, p. 62): 


„That in the schedule of specifications annexed to the ap- 
lication for said patent, and which is made part of said 
etters patent, the following declaration is made, showing 

thut the attention of the proper officers of the Patent Office 
was primarily called to the patent of the complainants when 
the patent of the said Pecor was applied for: ‘ heretofore 
it has been the practice in canning shrimps and like shell 
fish to enclose the fish in a bag of some textile fabric, to 
place the bag containing the ſieh within an ordinary tin 
can, and then to subject the can and ite contents to the 
ordinary boiling and mode of treatment, such as is ordi- 
nurily used in canning vegetables and animal substances,’ 
and the said invention of Pecor & Bartlett is then described 
to be, instead of the ordinary bag of textile material which 
has heretofore been used to enclose the shrimps, we have 
found that a cheaper und better substitute may be made 
from paper, which we prepare and apply in the follow- 
ing manner; and then follows a description of the use of 
the paper just as these defendants use it, and as herein- 
before set forth, and said specification goes on to say ‘ that 
the subsequent treatment is in accordance with the well- 
known practice in A vegetables and animal sub- 
stances, this paper lining being much more cheaply and 
expeditiously applied than the cloth bags heretofore used, 
as no sewing is required,’ whereupon said inventors, Pecor 
& Bartlett, made the following claim, which was allowed b 
said letters patent: ‘An interior paper lining prepared wit 
paraffine as and for the purpose set forth.“ 


Now, this statement was evidently put into the answer for 
the purpose of conveying to the court the impression that 
Pecor & Bartlett had asked for and obtained a claim to “An 
“ interior paper lining prepared with paraffine, as aud for 
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the purpose set forth,” notwithstanding the prior patent 
to the Dunbars, in which a textile lining for cans was de- 
scribed, and that the granting of such claim was evidence 
that the Patent Office regarded the paper lining as an inde- 
pendent invention not embraced in Dunbars' patent, and 
not the equivalent of the textile fabric; but the fact is that 
Pecor & Bartlett never made nor obtained such a claim. 
The claims they did obtain are as follows: 


4 1. In a flexible metallic can for shrimps and like fish, a 
coating of asphaltum cement covering the inner surface of 
the cans and adhering to the metal, as and for the purpose 


set forth. | 
2, In combination with the metallic can lined with as- 


haltum cement in the manner described, an interior paper 
lining. prepared with paruffine, as and for the purpose set 
orth. 

It will be observed that the paper lining alleged to have 
been separately secured by a broad claim in the patent thus 
turns out to be claimed only in combination with an asphaltum 
lined metal can, and that the whole patent, instead of hinging 
upon the paper lining, as the marked improvement, centers 
upon the asphaltu:n lined can. 

In passing, we cannot refrain from observing that this 
incorrect and untrue statement in the answer must have 
been inserted either through ignorance of the nature of 
claims in letters patent for inventions, or else with the in- 
tention of deceiving the court. We would fain believe the 
former rc:son to be the true one, though the perpetuation 
of the error in the affidavits filed in opposing the motion for 
the preliminary injunction, and in the brief filed iu this 
Court on the motion to modify the injunction under Rule 
80 of the old rules, somewhat shakes our faith in its correct- 
ness. : 


The Defendants Did Not Begin to Infringe till after the Reissue 
was Granted. 


The reissue upon which suit is brought was granted on 
the 6th day of December, 1881, (record, 11,) but the assign- 
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ment of the Pecor & Bartlett patent to defendants was not 
made till January 4th, 1882, and no canning was done by 
the latter until the 4th day of February, 1882. (Record, pp. 
$2, 88, 46.) 

It will thus be seen that they commenced infringing after 
the reissue had been granted two months. They cannot, 
therefore, now consistently assume the position of innocent 
purchasers for value without notice, and in that character 
claim special indulgence. 


The Process of Canning Practised by Defendants is not in 
way covered by the Pecor § Bartlett patent, under 7 
elaim. 


The defendants claim to be operating under and by virtue 
of the Pecor & Bartlett patent, and that while they practice 
the Pecor & Bartlett invention they do not practice the Dun- 
bar invention. But the exact reverse of this is true. They 


do practice the Dunbar invention, with the colorable devia- 


tion of substituting paper for textile fabric as the lining ma- 
terial, and do not practice the Pecor & Bartlett invention at 
all, and, according to their answer, never have done so. 

There are only two claims to the Pecor & Bartlett patent, 
one of them covering a metal can lined with a coating of 
asphaltum, and the other the combination with an asphaltum 
lined can of a paraffine paper lining. In both of these claims 
the asphaltum coating figures as an element, and inasmuch 
as defendants do not use asphaltum coated cans at all, but 
simply ordinary plain metal cans, it goes without saying 
that they do not proceed according to the Pecor & Bartlett 
patent, and, should a rival manufacturer spring up and use 
exactly what they use, the Pecor & Bartlett patent would not 
avail them to stop him. 

More than this, by marking their goods in a manner to 
lead the public to suppose such goods, or the process of 
manufacturing them, is covered by said Pecor & Bartlett 
patent, they commit a fraud upon the public, and render 
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themselves liable to a criminal prosecution under the statute, 
(Sec. 4900 Rev. Stat.) 


Recapitulation. 


In conclusion we would reiterate : ' 
1. That the invention is shown to be of great utility and 
value, and to have revolutionized the art of canning shrimps. 

2. That there is nothing in the prigr state of the art to 
suggest the invention. 

8. That the reissue and the original patent a are of equal 
scope and for the same invention. 

4. That the defendants’ process is an equivalent of that 
patented to complainants.. 

5. That the defendants not only infringe the reissue, but 
would aleo have infringed the original. 

6. That defendants cannot assume the attitude of inno- 
cent purchasers having no knowledge of the patentees’ claims, 
since they did not commence to infringe till sometime after . 

the reissue was granted. 
FT. That defendants’ position that they are operating under 
a patent covering the paper lining as an independent inven- 
tion is untenable, in view of the fact that their patent covers 
no such thing, but is limited to asphaltam lined metal cans, 
which they do not use, and, so for as the record shows, never 
have used. 

An affirmance of the decree below is asked. 

Respectfully submitted. 

MELVILLE Cnunonꝝ and 
Josarn B. Cuunca, 


Counsel for Appellees. 
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4. That the defendants’ process is an equivalent of that 
patented to complainants. 

5. That the defendants not only infringe the reissue, but 
would also have infringed the original. 

6. That defendants cannot assume the attitude of inno- 
cent purchasers having no knowledge of the patentees’ claims, 
since they did not commence to infringe till sometime after 
the reissue was granted. 

7. That defendants’ position that they are operating under 
a patent covering the paper lining as an independent inven- 
tion is untenable, in view of the fact that their patent covers 
no such thing, but is limited to asphaltum lined metal cans, 
which they do not use, and, so far as the record shows, never 
have used. 

An affirmance of the decree below is asked. 

Respectfully submitted. 

MELVILLE CHURCH and 
JosePH B. Cuurcu, 


Counsel for Appellees. 
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FRANCIS DAINESE VS. JOHN Ek. KENDALL ET AILS. 1 
1 Original Bill. Filed April 24, 1877. 


In the Supreme Court of the District of Columbia. In Equity. 


FrANcIS DAINESE 
v8. N - aw 
o. 5520. 
Joun E. KEx DALI, Jonx D. McPHerson, and CHARLES 
V. Gonbo. 


To the supreme court of the District of Columbia, holding an 
equity court for said district : 


The plaintiff states as follows: 


1. All the parties, plaintiff and defendant, are residents of the 
District of Columbia. 

2. That on the first day of December, 1869, the plaintiff sold and 
conveyed to Charles V. Gordon lot No. 17, in square No. 140, in 
Washington city, in said district, for the sum of $6,500 in cash, and 
three notes, each for the sum of $2,000, payable in one, two, and 
three years from date, with interest, and secured by deed of trust on 

said real estate, in which deed the aforesaid John D. McPher- 
2 son was constituted trustee. 

Third. That in the month of August, 1870, the plaintiff 
sold the first of said notes to the defendant, Kendall, and received 
therefore the sum of $2,000, said note with interest then being worth 
upon its face the sum of $2,090; that on the 13th June, 1871, the 
plaintiff sold to said Kendall the second and third of said notes, said 
notes wih interest being then worth upon their faces the sum of 
$4,368, alld received in exchange for said sum only a check on the 
Bank of Washington for $1,803.79 and the first of said notes as 
aforesaid, on which said first. note the said Kendall had previously, 
to wit, on the 28th December, 1870, received from said Gordon a 
payment of $128, endorsing the same on the back of said first note 
so exchanged. 

4. That in the month of June, 1873, the said Kendall entered into 
an arrangement with the said Gordon without the knowledge or 
consent of the plaintiff, whereby said Kendall was placed in pos- 

session of the real estate described in said deed of trust exe- 
3 cuted to the said trustee, John D. McPherson, with power of 

attorney to collect the said rents arising from said real estate 
and of the four houses situate thereon; that the rents of said 
houses at the date of suid power of attorney amounted to $57 per 
month; that said Kendall has been in the full possession and con- 
trol of said houses from the first day of June, 1873, until the present 
time, and has collected all the rents arising from said real estate: 
that said rents since the said first day of June, 1873, ought to have 
realized the gross amount of $2,622 up to the first day of April, 1877. 

5. That by the terms of the power of attorney executed by said 
Gordon to said Kendall, as _ plaintiff is informed and believes, the 
rents collected by said Kendall were to be applied, first, to the pay- 
ment of certain expenses attending attempts to sell said real estate 
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2 FRANCIS DAINESE vs. JOHN E. KENDALL ET ALS. 
theretofore made; second, to keeping said houses insured; and, 
third, to the payment of the di 
4 6. That plaintiff has been at all times since the said 13th 
day of June, 1871, and still is, the holder and owner of the 
said first note secured by said deed of trust; that no part of the rents 
collected by said Kendall have been applied to the payment of the 
note so held by the plaintiff, although by the terms of the said power 
of attorney one-third thereof should have been so applied. 

7. That while said houses were in his possession said Kendall per- 
mitted them to become dilapidated and out of repair and a deposit 
for excremend and fifth; and that while said seal estate was in a 
condition unfit for sale, and at a time when real estate could only be 
sold at great sacrifice, the said Kendall, in the month of December, 
1876, caused the said trustee, McPherson, to advertise said real estate 
for sale under said deed of trust; that thereupon the said Charles V. 

Gordon filed his bill in this court, the same being equity cause 
5 No. 5539, against said Kendall, Trustee John D. McPherson, 

and this plaintiff, setting up the fact above alleged in this 
paragraph, and the additional fact that by an agreement made be- 
tween said Kendall and said Gordon, when the said power of at- 
torney was delivered, it was expressly stipulated between them that 
said real estate should not be sold, but that the debt secured by said 
deed of trust should be paid out of the rents of said houses; that in 
his answer to said bill filed in said cause the defendant, Kendall, 
slandered the title of the said trustee, John D. McPherson, and re- 
ferring in said answer to the title of Charles V. Gordon, from whom 
said trustee, McPherson, derived his title as trustee, denied that there 
was any bona fide sale of the said real estate by this plaintiff to said 
Gordon, and falsely averred that the said sale was colorable only 
and designed by said Dainese as a method of defrauding his creditors, 

which slander of the said trustee’s title was spread upon the 
6 records of this court,as by reference to the said Kendall’- an- 

swer in said cause will fully appear, and that upon a hearing 
on said bill and answer the said Gordon’s application for an injunc- 
tion was denied. 

8. That thereunpon said trustee, McPherson, upon the order of 
said Kendall readvertised said real estate, and the same was offered 
for sale on the 26th day of March, 1877, upon the following terms, 
to wit, one-fourth of the purchase-money in cash and the balance in 
equal instalments, payable im 6, 12, and 18 months; that the said 
day was inclement, and rain was falling while the said property was 
being sold; that said Gordon,was present and read a protest against 
said sale, and a notice that the sane would be contested ; that there 
was but one bid offered on all of said real estate, and said bid was 
offered by the defendant, Kendall, and all of said real estate was 
struck off to him at the sum of $2,000. : 

9. That said real estate so bid in at said sale was worth the 

7 sum of $6,000; that said Kendall had made it impossible for 
said real estate to realize anything near its full value at pub- 

lic sale by reason of his said slander of the trustee’s title as aforesaid, 
by reason of the dilapidated condition in which be had suffered the 


ebts secured by said deed of trust.. 
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said housé to be offered for sale, by reason of the unsuitable day se- 
lected for said sale, and by reason of the violation of the contract 
with said Gordon not to sell, which induced the said protest. 

10. The plaintiff says that said real estate can properly be sold 
under the order of the court to the advantage of all the parties con- 


‘cerned, and for a sum sufficient to pay off all the liens upon the 


same, if the same be sold in parcels comprising one of the said 
houses each at a small cash payment on each, and long deferred 
payments in quarterly or yearly instalments. 
11. That a sale can be effected of said real estate for the 
8 sum of $6,000 when the houses upon said real estate shall 
have been repaired so as to be in as good condition as when 
the same were placed in the care of said Kendall, for which repairs 
an expenditure of $250 will be sufficient, as the plaintiff believes, of 
which sum of $6,000 400 will be paid in cash and the balance in ten 
(10) yearly instalments of $560 each, with interest, and secured by 
deed of trust on the premises, as by the terms of an offer hereto 
attached, marked Exhibit F. D., No. 1, and the affidavit of Clarence 
L. Compton thereto attached, will more fully appear. 

12. That if said sale be consummated and said Kendall be fully 
vested with the title to said real estate, he will have received upon 
his two notes, each for the sum of $2,000, with interest, real estate of 
the value of not less than $6,000, and cash payments of all the 

rents of said real estate for nearly 4 years, and the plaintiff 
9 will be wholly without payment or security for the $2,000 note 
still held and owned by him. 

13. That in October, 1874, said Kendall became the purchaser of 
a certificate on said real estate at a sale for taxes, and, as plaintiff 
believes, has since received a tax deed for the same with a view to 
secure the absolute title to said, real estate in himself and for the 
purpose of complicating said title by a cloud upon the same in order 


tu — a bona gle of said real estate. 


herefore the plaintiff prays— 

1. That subpoenas issue directed to the defendants, John E. Ken- 
dall, John D. McPherson, and Charles V. Gordon, requiring them to 
appear and answer the exigencies of this bill, 

2. That the said pretended sale of said real estate be set aside and 

vacated. 
10 . 3. That said real estate be placed in the hands of a 
receiver, with directions to rent the same and apply the 
rents to the necessary repair and protection of said property, and 
to the extinguishment of all tax liens thereon. 

4. That after said houses shall have been placed in a condition 
fit for sale, that the said real estate be sold under the order of the 
court in parcels to suit purchasers, who would buy houses of their 
character for residences on long time, with small cash payments 
and quarterly or yearly instalments of the unpaid balances secured 
by deed of trust on the premises, and that the proceeds of said sale 
be apportioned between the plaintiff and said Kendall in propor- 
tion to the amounts of the notes so beld by them respectively. 
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5. That said Kendall be required to pay to the plaintiff 
11 one: third of the net proceeds of the rents already collected 
by him from said houses, to be applied upon the note held 

and owned by the plaintiff. 
6. That this cause be referred to a special auditor to ascertain 


and report the amounts due the parties hereto upon the notes held - 


by them, respectively, and the amounts already received by each of 
said parties, respectively, and the proportionate amounts to be paid 
to-the said parties out of the proceeds of the sale of said real 
estate. 

And for such other and further relief as the nature of the case 


may require. 
ROSS AND DEAN, 
Sol. for NV. 
‘District oF CoLUMBIA, 88: 
I, Francis Dainese, do solemnly swear that I have read the bill 
by me subscribed, and know the contents thereof, and that the facts 
therein stated as cof my own knowledge are true, and that 
12 the facts therein stated upon the information of others I 
believe to be true. | 
F. DAINESE. 


Subscribed and sworn to before me, this 24th day of April, 1877. 
JOHN R 


OSS, 
Notary Public. 


Compton’s Offer to Purchase. 


I hereby offer to purchase Mr. Gordon’s four houses, lying on lot 
17, in square 140, on 19th street, between L and M northwest, for 
the sume of $6,000, payable $400 in cash, balance in ten notes, 
secured by deed of trust on the property, payable yearly, with 
interest, after certain repairs have been made. 

Washington, D. C., Apr. —, 1877. 

CLARENCE COMPTON. 


District oF Coll uu RIA, to wit: 


Clarence L. Compton, having been duly sworn, upon his oath 
says: That he is the son of Maria Compton, by whom the above 
offer is subscribed ; that affiant knows that said Maria Compton 

is willing and prepared to purchase lot No. 17, in square 
13 No. 140, in Washington, D. C., at the price of $6,000; and 
that she, the said Maria Compton, is prepared to pay thereon 
the sum of $400 in cash, and to give ten notes for the unpaid 
ballance, each for the sum of $560, and payable in from one to ten 
years, inclusion, with interest, and secured by deed of trust on 


said real estate. 
CLARENCE L. COMPTON. 


Subscribed and sworn to before me, this 20th day of April, 1877. 
oe JOHN W. ROSS, 
Notary Public. 
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[Endorsed ‘| Un pencil a (I.) In equity. No. 5520. Francis 
Dainese us. John E. Kendall et al. Original bill. The clerk will 
please file. Ross & Dean, sol. for pl’t’f. Ross & Dean, sol. for pl't'f. 


14 [In pencil :] 2, 3, 4. 
Subpoena to Answer. Issued April 24, 1877. 


In the Supreme Court of the District of Columbia, the 24th day of 
April, 1877. 


Francis Danese, Complainant, * 5590 
— y Doc. 17 
Jonx E. Kenpnaut. et al., Defendant. Eq'y on 


The President of the United States to John E. Kendall, 
ILL. s.] John D. McPherson, Charles V. Gordon, defendants: 


You are hereby commande? to appear in this court at its first 
special term, occurring twenty days after service of the 2 
and answer the exigency of the bill this day filed and entitled as 
above, under pain of attachment and such other process of contempt 
as the court shall award. 


Witness D. K. Carter, chief justice. 
R. J. MEIGS, Clerk, 


By M. A. CHANCY, 
Assa’t Clerk. 


Memorandum. 


That the defendants herewith served are to enter their 
15 —s appearance in this suit, in theclerk’s office, on or before the day 
at which this writ is returhable; otherwise the bill may be 


taken for confessed. 
[In pencil :] (3.) | ¥ 
Marshal's Return. Filed April 25th, 1877. 


Served John E. Kendall, April 24th, 1877. 
F. DOUGLASS, Marshal. 


Ross & Dean: Set April 22. 
STAHL. 


| [In pencil :} (4.) 
Service acknowledged May 7, 1877. 
JOHN D. McPHERSON. 


(Endorsed :] [In pencil:] (2, 3, 4.) No. 5520. Eq’y dock. 17. 
Francis Daines vs. John E. Kendall et al. Issued April 24, 1877. 
Returned April 25,1877. 609 E. In. $1. Marshal's return. Served 
John E. Kendall, April 24th, 1877. F. Douglass, marshal. Ross & 


Dean: Set April 22. Stahl. 
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[In pencil: ] 43. 
16 Separate Answer of John D. McPherson. Filed May 11th, 1877. 


In the Supreme Court of the District of Columbia. In Equity. 


Francis DAIxESs, Complainant, 
No. 5520. 


v. 
JohN E. KENDALL & others. 


The separate answer of John D. McPherson to the bill of complaint 
of Francis Dainese. 


This defendant says: . 

1. He admits the residence of plaintiff and this defendant as stated 
in the first part. 

2. He knows nothing of the sale of the property by Dainese to 


Gordon, or of the terms thereof, except the single fact that the defend- 


ant was made trustee in the deed of trust to sum the notes given 
p’r deferred 5 | 

3. He knows nothing of the sale of the notes to John E. 
17 Kendall, but only that W. Kendall holds two of the notes. 

4. He knows nothing of the particulars of the arrangement 
under which W. Kendall receives the rents of the property, but only 
that some such arrangement was made. 

5. He knows not what amount the rents did produce or ought to 
have produced. 

6. He knows not whether the complainant has received any part 
of said rents. 

7. It is true that the houses have become dilapidated, and are in 
urgent need of attention and repairs. 

8. It is true that this defendant offered the property for sale at the 
request of Mr. Kendall, who held two of the notes secured thereon, 
and that at the sale it was struck off to Mr. Kendall for the sum of 


92,000, being $500 for each house; that W. Kendall was the only 


bidder. It is not strictly correct to say that ruin was falling at 
18 the time of the sale. The day had been show-ry and rain fell 

some short time before the sale, and perhaps later in the day. 
But at and about the time of sale the rain had ceased. At the ab 
there was a small crowd in the street in front of the premises, at- 
tracted partly by this sale and partly by another sale on the oppo- 
site side of the street then about to take place. This defendant does 
not think the rain then was sufficiently threat-ing to deter any one 
who desired to purchase from attending the sale. Mr. Gordon read 
aloud a protest against the sale. 

9. This defendant does not know what at this time was the value 
of the property, but having some knowledge of the value of the 
grounds in that immediate vicinity, and having inspected the build- 
ings in question, he determined to accept any bid of two thousand 
dollars or upwards. 

10, 11, 12, 13. This defendant has no knowledge of any of 
19 — — mentioned in the 10, 11, 12, & 13 paragraphs of 
the bill. 
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This defendant adds that he has not yet executed a deed convey- 


this defendant prays, &c. 
| OHN D. McPHERSON. 


[Endorsed :] — pencil: ] (4}.) No. 5520. Francis Dainese v. John 
E. Kendall & others. Separate answer of John D. McPherson. The 
clerk will please file. Jno. D. McPherson. 


And having answe 


_ [In pencil :] 5. 


20 Answer of Defendant Kendall to Furt of Bill. Filed June 23, 
1877. 


In the Supreme Court of the District of Columbia, the 22nd day of 
June, A. D. 1877. 


Francis DAINEs No. 5520. 
— Eq. Doe 
Joun E. Kenpatt et al. } . N 


The separate answer of the defendant, John E. Kendall, to part of 
the bill of complaint of the above-named plaintiff. 


This defendant, reserving all right of exception to the errors in 
the said bill contained, for answer unto so much thereof as is not 
covered by his plea in this cause filed, says: 

Ist. I admit the residence of the parties hereto as averred. 

7th. I deny that I have permitted the said houses to become a 
place of deposit for excrement. I admit that I made no repairs upon 
them while collecting the rents therefrom under the said power of 

attorney, as I was not authorized so to do by that instrument. 


21 I admit that I directed the advertisement set out in this pur- 


agraph of the bill, and [ aver that I only did so after a de- 
fault of some three years in the payment of the debts secured by the 
said deed of trust, and after exhausting all other means of realizing 
the amount of my indebtedness had failed. I admit the proceedings 
of record in said cause numbered 5339 equity docket. 
Sth. I admit the read vertisement and sale as set forth in paragraph 
8 of the said bill. I admit that it had been raining upon the day 
of sale, but deny that rain fell at or near the time thereof. I admit 
that the said Gordon read a protest against the said sale at the time 
the property was offered, and I believe that the same was prepared 
by and read at the instigation of the said Dainese. I admit that in 
consequence of the reading of the said protest I was the only bidder 
for the said property, and that I purchased the same for the sum of 
$2,000.00. 
22 Mh. I deny that the said real estate was worth the sum of 
$6,000.00. I own that since my said purchase and before the 
filing of this bill I had contracted to expend, and that I have since 
expended, over the sum of $2,000.00 for necessary repairs upon the 
said premis s in order to render the same tenable. I have herein- 
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— answered the remaining averments of tlie said par- 
a * 
Froth. I deny the conclusions of law set forth in paragraph num- 
bered 10 of the said bill. 
11th. I deny that $250.00 would have been sufficient to repair the 
said premises. On the contrary I own that I have expended over 
the sum of $2,000.00 in necessary repairs thereof. I deny the cor- 
rectness of the opinion contained in the remaining parts of this 
paragraph. . 
12th. The averments contained in paragraph numbered 12 of the 
said bill are fully covered by the plea and answer herein filed. 
13th. I admit that in consequence of the entire neglect of the said 
Gordon to pay taxes upon the said property since the year 1869 I 
have been forced to buy in in the same as tax sale in order 
23 to protect my deed of trust thereon. I deny the purpose im- 
puted to me by this paragraph in making this purchase. 
And now, having fully answered so much of the said bill as is not 
covered by my said plea, I pray to be hence dismissed, with costs. 
JNO. E. KENDALL. 
R. ROSS PERRY, Solicitor. 


I do solemnly swear that I have read the above answer by me 
subscribed, and that I know the contents thereof; that the matters 
therein stated of my own knowledge are true, and that the matters 
therein stated on information and belief J believe to be true. 


JNO. E. KENDALL. 


Sworn before me June 23, 1877. | 
R. J. MEIGS, Clerk. 


[Endorsed :}] [In pencil:] (5.) No. 5520. Dainese vs. Kendall. i 
Doc. Answer of defendant Kendall to part of bill. R. Ross Perry, 
sol’r. 


[In pencil :] (6.) 
24 Piea of Defendant Kendall to Part of Bill. Filed June 23, 1877. 


In the Supreme Court of the District of Coluinbia, the 22nd day of 
June, A. D. 1877. 


r- N 1 0. 3520. 
Jonx E. Kenpatt. j Ed. Doe. 
The plea of John E. Kendall, defendant, to the bill of complaint of 
the above-named plaintiff. 


This defendant, by protestation, not confessing or acknowledging 
all or any of the matters and things in the said plaintiff’s bill of 
complaint mentioned and contained to be true in such sort, 
manner, and form as the same are therein set forth and all , for 
plea to so much and such part of the said bill as is contained in the 
paragraphs thereof numbered from two to six, inclusive, says: That 
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before the plaintiff exhibited his said bill of complaint against this 
defendant this defendant duly brought an action, No. 13391, on the 
law side of this court against the plaintiff upon one of the 

25 notes set out in the 2nd paragraph of the said bill, and that 
the same matters set forth in the said paragraphs of the said 

bill were by the said Dainese filed in defense of the said action at 
law, and that upon issue joined therein the said issue was found in 
favor of the said Kendall, and judgment was so entered thereon, 
which said judgment was obtained before the plaintiff’s said bill 
was filed, and was for the same matters set forth in the said part of 
said bill, and which said judgment still remains in full force and is 
not undone by error. Therefore this defendant doth plead the said 
former judgment in bar toso much of the said bill as is hereinbefore 
rticularly mentioned, and pravs the judgment of this court whether 

e should be compelled to make any further answer to so much of the 
said bill as is hereinbefore pleaded to, and prays to be hence dis- 
missed, with his reasonable costs and charges in that behalf 


26 most wrongfully sustained. 
JNO. E. KENDALL. 
R. ROSS PERRY, Solicitor. 


I do solemnly swear that the matters of fact stated in the foregoing 
plea are true, and that the plea is not interposed for delay. 
JNO. E. KENDALL. 


Sworn before me, June 23, 1877. 
R. J. MEIGS, Clerk. 


I certify that, in my opinion, the foregoing plea is well founded in 


point of law. 
R. ROSS PERRY, Solicitor. 


[Endorsed:] [In pencil :] (6.) No.5520. Dainese vs. Kendall ef al. 
Eq. doc. Plea of defendant Kendall to part of bill. Please file. R. 
Ross Perry, solicitor. 


[In pencil :] (7.) 
27 Order Allowing Plea to Stand for Answer. Filed Feb’y 26, 1878. 


In the Supreme Court of the District of Columbia, at a special term 
thereof, held this 26th day of February, A. D. 1878, McArthur, 


justice. 
Francis DAINES * 0. 5520. 


v8. 
Joun E. Kexpaut et al, | Ed. Doe. 


This cause came on to be heard at this term upon the pleas filed 
to part of said bill by the defendant, Kendall, and the sufficiency of 
the said pleas was argued by counsel and considered by the court, 
whereupon it is ordered that the said plea be overruled as a plea, 
but that it stand as an answer of said defendant to so much of the 
said i — purports to cover, and the said deſendant have learned 


10 FRANCIS DAINESE vs. JOHN E. KENDALL ET ALS. 
x : 


within twenty days to file such further answer as he may be ad- 


vised. 
By the court: 
McARTHUR, Justice. 


[Endorsed | No. 5520. [In pencil:] (7.) Dainese v. Kendall. Eq. 
doc. Order allowing plea to stand for answer. 


[In pencil :] (8.) . 
28 Motion to Dismiss Bill. Filed Jan’y 22, 1881. 
In the Supreme Court of the District of Columbia. In Equity. 


Francis DAINESE 
v8. No. 5520. 
JOHN E. KENDALL. & al. 


The defendant, John E. Kendall, by his solicitor, moves the court 
that the bill of complaint in this case be dismissed. 
R. ROSS PERRY, Sol ic'r. 


Take notice that at 10 -o’clock a. m. on Saturday, Jan'y 22nd, or 


so soon thereafter as counsel may be heard, I shall call up the above 
motion for hearing. 
To Messrs. Cuppy & Ingersoll. 
8 Ross & Dean. 


Received a copy of tlie above motion and notice, this 20th day of 


January, 1881. : 
CUPPY & INGERSOLL, 
Sol’rs for Dainese. 


[Endorsed:] In equity. No. 5520. [In 3 8) Dainese vs. 
Kendall & al. Motion to dismiss bill. Clerk will please file. R. 
Ross Perry, Kendall’s solie’r. 


[In pencil :] (9.) 
29 Order Dismissing Original u of Complaint. Filed Jan’y 22, 
1. 


In the Supreme Court of the District of Columbia. In Equity. 
FrANciIs DAINESE 


v8. No. 5520. 
Jonx E. KEN DALI.“ 


This eause coming on to be heard on motion of defendant, Kendall’s 
solicitor, to dismiss the original bill of complaint, and it appearing 
to the satisfaction of the court that plaintiff's solicitors, Messrs. Cuppy 
& Ingersoll, were served with due notice of said motion, and it 
further appearing that, an replication, has been filed in said cause, 
as provided by the rules of this court, it is, this 22nd day of January, 
1881, by the court, ordered, adjudged, and decreed that the said mo- 
tion be granted, and that the said bill of complaint be, and the same 
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is, hereby dismissed: Provided, that the complainants may, within 
ten (10) days, come into court, and on proper cause shown have leave 
to move to have this order set aside. 


By the court: 
W. S. COX, J. 


[Endorsed :] In Equity. No. 5520. [In pencil:] (9.) Dainese v. 
Kendall & al. Order dismissing original bill of complaint. M. 16, 
p. 535. 2. R. Ross Perry, def’t’s sol’rs. 


30 Motion to Set Aside * Dismissing Bill. Filed Jan’y 29, 
1881. 


In the Supreme Court of the District of Columbia. In Equity. 


Francis DAINESE 
v8. bro 5520. 
Joun E. KENDALL et al. 

And now comes the plaintiff, by his solicitor, and move- the court 
to set uside the decree entered on the 22nd day of January, 1881. 
dismissing the plaintiff's bill. | 

ROSS & DEAN, 


Sol. for N.,. 
To R. Ross Perry, Esq., sol. for Def’t Kendall: 


Please take notice that the above motion will be called for hearing 
on Tuesday, the first day of February, 1881, or as soon thereafter as 


counsel can be heard. 
85 ROSS & DEEN, 
Sol. for PUG. 


Received a copy of the above. 
R. ROSS PERRY. 


[Endorsed :] In equity. No.5520. Dainese v. Kendall e al. Mo- 
tion to set aside [order] dismissing bill. : 


31 Order Setting Aside Decree Dismissing Bill. Filed Feb’y 1, 
1881. 


In the Supreme Court of the District of Columbia. In Equity. 


Francis DAINESE 
: v8. No. 5520. 
Joux E. KEN DAI... 


This cause came on to be heard upon the motion of the plaintiff 
to set aside the decree heretofore passed on the 22nd day of Janu- 
ary, 1881, dismissing the plaintiff’s bill; and, the same having been 
considered by the court, it is, this first day of February, 1881, ordered 
by the court that said decree be set aside and vacated, and that the 
plaintiff have been to file his replication to the answer of the defend- 
ant, provided that the plaintiff have his testimoney filed on the 
clerk’s office within three weeks from the date of this decree. 

| W. S. COX, J. 
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[Endorsed :] In equity. No. 5520. Dainese vs. Kendall eal. To 
the setting aside decree dismissing bill. 


32 Replication. Filed Feh’y 1, 1881. 


In the Supreme Court of the District of Columbia. In Equity. 
Francis DAINESE 


No. 5520. 


v8. 
Joun E. KENDALL ef al. 


The plaintiff hereby joins issue with the defendants. 
ROSS & DEAN, 
Sol. for PUf. 


[Endorsed :] In Equity. No. 5520. Dainese vs. Kendall et al. 
Replication. The clerk will file. Ross & Dean, for pl’ff. 


33 Leave is granted to file this cross-bill. | 
U. S. COX, J. 


Cross- bill of Defendant, John D. McPherson. Filed Feb’y 11, 1881: 
In the Supreme Court of the District of Columbia. In Equity. 


Francis DAINESE 
vs. 
Jonx E. KENDALL, Jonx D. MePnERsOx, 
CHARLES V. GORDON. 


The defendant, John D. McPherson, having answered the original 
bill, now, by leave of the court, files this cross-bill against the com- 
plainant, Francis Dainese, and the defendants, John E. Kendall and 
Charles V. Gordon, and says: 

1. That by a certain deed of trust, dated December Ist, 1869, and 
recorder in liber 602, fol. 324, of the land records for the District of 
Columbia, the defendant, Charles V. Gordon, conveyed to this de- 
fendant lot No. 17, in square No. 140, in the city of Washington, in 
the District of Columbia, upon trust, to secure the payments of these 
3 notes, described in the said deed of trust drawn 
34 y the defendant, Charles V. Gordon, and payable to the order 

of the said Francis Dainese in one, two, and three years, re- 
spectively, from the date thereof, December 1, 1869, with interest. 
The said deed of trust is prayed to be taken as a part hereof. 

2. That on or about the 26th day of March, in the year 1877, de- 
fault having been made in the payment of the said notes, this defend- 
ant, at the request of John E. Kendall, one of the defendants to the 
— bill, who was a holder of two of the notes secured by the 
said deed of trust, and in conformity with the terms of the same, 
offered the said lot of land for sale at public auction, and at the said 
sale the said Kendall, being the highest bidder, the same was knocked 
down to him for the — of two thousand dollars, but the validity 
of the said sale was disputed by the said Francis Dainese and the 


nail * 5520. Doc. 17. 
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said Charles V. Gordon, and this defendant did not convey 
35 the said property to the said John E. Kendall, nor did the 

said John E. Kendall pay to this defendant any part of the 
purchase-money, except the sum of one hundred dollars, commis- 
sions, and thereupon the said Francis Dainese filed thé original bill 
in this cause to vacate the sale made as aforesaid, which said bill is 
now pending, and in the said original bill the said Dainese assigned 
- various reasons why the said sale should be vacated, among which 
inadequacy of price and the unfavorable weather prevailing at the 
time of sale, all of which will appear by the said original bill. 

3. That this defendant submits to the judgment of the court all 
the said reasons for vacating the said sale assigned in the original 
bill, and in so far as the said original bill alleges any reasons for 
vacating said sale which reflect on the conduct of this defendant in 

making the said sale by virtue of the trust contained in the 
36 said deed of trust, the defendant makes his unswer to the 

original bill filed in this cause a part of this cross-bill, and 
asks leave to read the same as a part hereof on the hearing, and in- 
asmuch as it will appear by the proceedings in this cause that there 
are serious questions of difference between the said John E. Kendall 
and the anid Francis Dainese, stated in the original bill, in regards 
to the amounts due upon the notes held by them, respectively, and 
secured by the said deed of trust, and their respective claims upon 
the proceeds of sale, which controversies would not be determined 
by a decree upon the original bill, but which this defendant would 
have to determine or resort to another suit to settle the same, and 
inasmuch as this complainant is advised that he is entitled to have 
| the direction of a court of equity in the execution of the trust 

37 reposed in him by said deed of trust, both as regards the 

making of the conveyance and the disposition of the proceeds 
of sule, he files this cross-bill for that purpose, and prays: 


Prayers. 


Ist. That the writ of subpoena of the United States may issue, to 
be directed to the said John E. Kendall, Charles V. Gordon, and 
Francis Dainese, commanding them to appear and answer make to 
the matters and things contained in this cross-bill, &c. 

2nd. That a decree shall be made directing the payment to this 
defendant of the purchase-money by the said Kendall (with interest 
from the day of sale), and the conveyance of the said property. 

3rd. That all necessary accounts shall be taken between the said 
Duinese and the said Kendall in respect to the notes by them held 

showing the proper distribution of the proceeds of sale, and 
38 that this defendant shall be allowed his commissions and 

counsel fees out of the fund for the expense incurred by him 
in this proceedings. 

4th. That this defendant may have such other and further relief 
us the nature of the case may require. 

The defendants to this cross-bill are John E. Kendall, Charles V. 


Gordon, and Francis Dainese. 
JNO. D. McPHERSON. 
i 
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[Endorsed :} [In . (13, 9 5520. . Doc. 17. Francis 
Dainese v. John E. Kendall ¢ al. bill of defendant, John D. 
McPherson. Leave is granted to file this eross-bill. W. S. Cox, J. 


39 Separate Answer of Defendant John E. Kendall to the Crosa-Bill 
of the Defendant John D. McPherson. Filed Feb’y 17, 1881. 


In the Supreme Court of the District of Columbia. In Equity. 
Francis DAINESE 


v8. 
JohN E. KENDALL. & al. 


The separate answer of the defendant, John E. Kendall, to the cross- 
bill of the defendant, John D. McPherson. 


In answer to the said cross-bill I say as follows: 

1. The deed of trust referred to in this paragraph of the cross-bill 
is matter of record. 

2. I admit the matters and things set out in this paragraph of the 
cross-bill to be as stated, save in one particular, viz., the payment of 
one hundred dollars therein referred to was made by me, not on ac- 
count of commissions of the said trustee, John D. McPherson, but 
on account of the purchase-money of the property in question and 

in accordance with the conditions of the sale, which provided 
40 that a deposit of one hundred dollars would be required of 
the purchaser on the day and at the time of the sale. 

3. I admit that the said McPherson is entitled to the assistance 
and direction of the court in the execution of the trust reposed in 
him by the deed set out in the first paragraph of his cross-bill; but 
I deny that the plaintiff in this case has any interest in the fund in 
question sufficient to create any serious controversy between him 
and myself, or in any way to prejudice the said McPherson, should 
he proceed to the regular and immediate execution of the said trust, 
the claim = forward by Dainese of title to one of the notes secured 
by the said deed of trust in res adjudicata the same question, as well 
as that of „accounting for rents, having been decided by the 

neral term of this court in the case of “Kendall vs. Dainese,” at 

aw, No. 13391, to which case, as well as that of “Gordon vs. McPher- 
son,” in equity, No. 5339, reference is hereby made, and both 
41 of which cases, it is prayed, may be taken as part hereof. 
JOHN E. KENDALL. 
WALTER A. PERRY, 


Solie’r for Def’t Kendall. 


vs 5520. 


District oF CoLUMBIA, N a 
County of Washington, { *: 


I do solemnly swear that I have read the above answer by me 
subscribed, and know the contents thereof; that the matters therein 
stated of my own knowledge are true, and that the matters therein 
stated on information and belief I believe to be true. | 

JNO. E. KENDALL. 
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Subscribed and sworn to before me, this 17 day of February, 1881. 
R. J. MEIGS, Clerk, &c., 
By R. J. MEIGS, No. 3, 
Ass’t Clerk. 


[ Endorsed „ [In pencil: ] (15.) In equity. No. 5520. Duinese va. 
Kendall & Separate answer of deſendant John E. Kendall to 
the cross-bill of the defendant John D. McPherson. Clerk will please 
file. Perry & Wilson, Kendall’s sol's. 


42 Stipulation of Counsel. Filed Feb’y 19, 1881. 
In the Supreme Court of the District of Columbia. In Equity. 


Francis DAINESE 


vs. 
JoHN E. KxxpALL. & al. 


It is, this 15th day of February, A. D. 1880, stipulated and agreed 
between the solicitors in this case: 

1. That the order of date, the Ist day of February, 1881, allowing 
the plaintiff three weeks within which to file his testimony, be ex- 
tended so that the plaintiff have until the 8th day of March, 1880. 

2. That the defendant Kendall shall file kis testimony by the 20th 
day of March, 1880. . 

3. That the said solicitors shall uccept service, Mr. Perry for the 
defendant Kendall and Mr. Brown for the plaintiff and for the de- 
fendant Gordon, and shall file answers for the same by the 23rd day 


of February, 1880. 
-<HAPIN BROWN, 
Sol’e’r for Dainese & Gordon. 
WALTER A. PERRY, 
Sol’c’r for Def is Kendall. 


[Endorsed :] [In pencil:) (16.) In equity. No. 5520. Dainese v. 
ye & al. Stipulation of counsel. Clerk will please file. Perry 
ilson. 


43 Answer of C. V. Gordon and F. Dainese to Crosa-bill. Filed 
Feb’y 23, 1881. 


In the Supreme Court of the District of Columbia. In Equity. | 
Francis DaINngsE 


: No. 5520. 


vs. | 
Jonx E Kenpatt, Jonx D. Mepnznsox, and f No. 5520. Doc. 17. 


CARLOS V. GORDON. 
The answer of Charles V. Gordon and Francis Dainese to the cross- 
bill of John D. McPherson, defendant to the original bill. 
In answer to the said cross-bill we say as follows: 


Ist. We admit the allegations contained in the first and second 
sections of the said cross-bill except so much of the second section of 
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the said cross-bill as alleges that the said Juhn E. Kendall did not 
pay to said McPherson any part of the purchase-mone-, &c., as to 
which allegation we have no personal knowledge and can 
44 neither admit nor deny the same, but believe the same to be 
true, and in so far as the said defendant McPherson makes 
his answer to the original bill filed in this cause a part of his cross- 
bill we ask leave to read the original bill as a part of this answer on 
the hearing. 
2nd. And further answering said defendants said cross-bill we say 
that we interpose no objection to the manner proposed in the third 
section of the said cross-bill for the settlement of the matters in dis- 
pute set forth in said third section. 
CHAS. V. GORDON. 


F. DAINESE. 
CUPPY & INGERSOLL, 
CHAPIN BROWN, , 
Sol rs for Gordon & Daines-. 


[Endorsed :] 5520 equity. Doc. 17. Francis Dainese v. John E. 
Kendall. Answer of Charles V. Gordon and Francis Dainese to the 
cross-bill of John D. McPherson. The clerk will please file. 


45 Testimony of Complainant. Filed April 6, 1881. 
In the Supreme Court of the District of Columbia. In Equity. 


Francis DAINESE 
v8. No. 5560. Doc. No. —. 
Joun E. KEN DALL. et al. 


Complainant's Depositions. 


| 
t ' ' * 
Direct. Cross. Redirect. Recruss. 2 


Witnesses. 


' 


—— ’ 
— — — — — 2 
— 


Charles C. Duncanson | 61 
Edward 8. Wescutt ö x 
Charles V. Gordon ‘ * 
Francis Dainese 82 
— 2 — 22 
In rebuttal : 

— 3a 

George H. Trandell 

Charles V. Gordon 


46 
In the Supreme Court of the District of Columbia. In Equity. 


Francis DAINESE No. 5520. 
Doc. —. 


v8. 
JoHN E. KENDALL et al. 


District oF Col Uu BIA, 88 : 
Be it known, that at an examination of witnesses begun and held 
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on the seventh day of March, A. D. 1881, and the depositions hereto 
attached were taken, I, Henry H. Alexander, an examiner in chan- 
cery, did cause to be personally present at my office No. 470 Lou- 
isiana Avenue, northwest, in the city of Washington, in said district, 
Chas. C. Duncanson, Edward S. Wescott, Charles V. Gordon, and 
Francis Dainese, and George H. F. Frandell, and Chas. V. Gordon, 
in rebuttal, to testify on the part and behalf of the complainant in 
a certain cause now pending in the supreme court of the District of 
Columbia, wherein Francis Dainese is complainant and John E. 
Kendall et al. defendants. 


47 Certificate. 
District oF CoLUMBIA, 88 : 


I, Henry H. Alexander, examiner in chancery, do hereby certify 
that in pursuance of the agreement between counsel, the depositions 
hereto attached were taken down by me and reduced to writing in 
the presence of, and from the oral statement of the witness at the 
time and place designated in the caption above, and after — had 
been reduced to writing were read over by the witnesses and by them 
subscribed in my presence. The witnesses having been by me first 
duly sworn to testify the truth, the whole truth, and nothing but 
the truth touching the matter at issue in said cause. 

I further certify that I am not of counsel for any of the partics to 


said cause or in any manner interested therein. 
: HENRY H. ALEXANDER, 
| iner in 
48 In the Supreme Court of the District of Columbia. In 
Equity. 
Francis DAINESE ! No. 5520. 


v8. 
Joun E. KENDALL et al. Doc. No. —. 


Marcu 7tn, 1881. 


Met pursuant to agreement at the office of H. H. Alexander, ex- 
aminer in chancery, No. 470 Louisiana Avenue, at 2 o'clock p. m. 

Present: Messrs. Cuppy & Brown, counsel for complainant, and 
Mr. W. S. Perry, counsel for defendants, thereupon— , 


CHARLxSs C. DuNCANSON, a witness of the lawful age, was produced 
on the part and behalf of the complainant and sworn and exam- 
ined, as follows: 


By Mr. Cuppy: 


Q. You can state where you reside, and what your occupation is 
and has been, and for how long. 
A. I reside in Washington, D. C., and am an auctioneer by 
49 occupation. I have been in the auction business since 1862 ; 
since 1873 for myself. 
Q. In what kind of auction business 
A. General; real and personal. <9 
3—161 
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Q. Do you know anything about the sale of lot 17, in square 140? 
A. Personally, I know nothing in regard to the sale. 
Q. Are you familiar with real estate values in this city? 
A. Yes, sir. 
Q. Were you familiar with that and adjacent property on March 
26th, 18772 
A. Well, I don’t know whether it is lot 17 or not. Sometime about 
two or three years ago I was asked by Mr. Dainese to go upand look 
at certain properties and give him my idea of how they would sell 
and what they would bring. The exact date when I went I couldn't 
state, except that it has been about three years or more ago; but I 
did so; I looked at houses on the east side of 19th street, between L 
and M, northwest. I knew nothing in regard to any contro- 
50 versy at all at the time, and I certified to what I considered 
the value of them. Where that certificate is, or what has be- 
come of it, I don’t know. 
Q. (Submitting a paper to witness.) Look at that, Mr. Duncanson. 
A. That, I believe, is the certificate, or about the purport of it. 
Q. Is not that the actual certificate that you then made; is not 
that your signature? 
8 is my signature; it is not the actual certificate, I don't 
think? : 
Q Well, what did you regard as the fair market value of those : 
ots? N 
A. At what time I certified that, if sold upon a small cash pay- 
ment, and the balance monthly, in small payinents, that they — 5 | 
bring about a thousand dollars. 
Q. A thousand dollars apiece? 
A. Yes, sir. 
. You speak of lots and houses now? 
A. I made an examination, I believe, of three or four of 
51 them in 1877; two of which are, I think, are in that certifi- 
cate. There I testified that I got other information in regard 
to the rental of them. They were mostly all alike. There was very 
little difference between them. | 
Q. You do not remember the exact date, do you? 


The Witness: That I made that certificate? 
Mr. Cuppy: Yes. 


A. I really do not, sir; I am called upon to give values in regard 
to real estate quite often; I make no note of dates. 

Q. Do you know whether it was before or after the sale that you 
were called upon to look at the property ? 

A. I do not, sir; I can only infer. 

Q. Will vou describe particularly where the houses were situated? 

A. They were on the east side of 19th street, between L and M 
streets, nearer the corner of M than they were to L. They were 

frames, with basements. The basements were below the grade 

52 of the street. 


nit * 
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Cross-examined by Mr. Perry: 


Q. The date of this certificate, Mr. Duncanson, is the 3rd of April, 
1877; was it signed by you on that day? 
| A. I was going to state to the judge, as he had not put it in, that 
: that is a copy which I signed about two weeks ago. It contains 
about what I testified to all that time. 

Q. But vou stated that this paper which I hold in my hand was 
; a copy prepared about two weeks ago. 

: A. That is a copy; yes, sir. 

Q. That is, two weeks from this date? 

A. About two weeks ago; yes, sir. 

Q. Do you know who prepared it, sir? 

A. The paper was brought to me, and I was asked whether I 
recollected making a certain certificate. 

Q. Brought to you by whom? 
52 A. By Mr. Dainese. 
Q. Do you know whose handwriting it is? 

A. That copy there is in my clerk’s handwriting. 

Q. Do you 2 who has the original? 

A. I cannot say, sir. 

Q. What has become of it? 

A. Mr. Dainese is the gentleman I gave it to. 

Q. You say here that there were six of these, and that four of 
them were unoccupied apparently at that time. 

7 A. Yes, sir. 

Q. Now describe more particularly the condition of those four, if 
you recollect. 

A. Well, I don’t know as I can give a very accurate description 
of them now. : 

Q. As compared with the other two? 

A. I think there was very little difference in regard to their con- 

dition. I don’t know as there was a greatdeal. It was i- 
354 bly like all unoccupied houses, a little more dirty, looking as 
if they hadn’t been as well kept as an unoccupied house. 

Q. What was the character of your inspection of these houses ; 
did you go into them? 

A. Yes, sir. 

Q. Did you go through them ? 

A. Yes, sir. 2 

Q. Did you go through these four that were not occupied ; did you 
go into them? 

A. If I remember aright, I didn’t go through all of them. I 
think I went through one, possibly two, of them. I think my cer- 
tificate in regard to the occupancy is more in respect to the rental, 
is it not? 

Q. Did you notice the plan of construction of these four houses 
and the material of which they were constructed ? 

8 Yes, sir. I think all of them were made out of the same ma- 
terial. 

Q. What was the character of that? 
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55 A. My impression is that they were second-hand lumber. 
Q. Is it not a fact that all of those houses—these four that 
were unoccupied, at any rate—stood on piles; that the street had 
been filled up through there? 
A. The street had been filled up; yer, sir. 
Q. Did not all these houses stand on wooden piles? 


A. Uprights. 

Q. Well: uprights, or whatever you call them. 

A. I can’t say all of them ; I think I remember seeing some. 

Q. These that were unoccupied? : 

A. Yes; there were divisions between them—partitions. 

Q. By what class of tenants were those two houses that were occu- 
pied tenanted ? 

A. I couldn’t say now, from the fact of the lapse of time, not tax- 
ing my memory with it. 

Q. Didn’t they appear to be poor negroes? 
3 they were naturally a 
t a hou 


56 A. Well, I can’t state — 
class of tenants that would ren se of that description. 


Q. They were poor people? 

A. Working people. 

Q. You state here that these two houses that were occupied rented 
for about $15 each, as told you by the occupants? 

A. Yes; that is the only knowledge I had of the rental. 

Q. You stated a minute ago that this certificate was signed by you 
two weeks ago. Does it not represent your idea of the value of the 
property now, and not then? 

A. No; I will say that I had not been up to see the property 
specially, or even casually, since the date of the certificate, and that 
was more for the purpose of calling to my recollection what I had 
certified to in 1877. That writing in that certificate was signed, I 
think, Heo weeks ago, when I hadn’t viewed the property since 

77. 
57 . You hav'n't seen the property, then, since 1877? 

A. Not since that time; I have been up near there and 
seen it the same as you or anybody else would in passing it, but I 
hu v'n't paid any attention to it. : 

Q. Do you know what that property was assessed at that time, 
April, 1873? 

A. I do not, sir; I possibly did know what it was assessed at. 

Q. Did you ever have occasion to sell any property in that square, 
or in that neighborhood, about that time, April, 1877? 

A. I had a sale on the opposite side of the street, some time, I 
can’t say whether it was that month or not—some vacant ground. 

Q. Unimproved? 

A. Unimproved; no, improved property; on 18th street, which 
wouldn't be a fair criterion ; there was some improved sold on 18th 

street. 
58 Q. Do you recollect what the property on the other side of 
the street, which you sold about that time, brought’? 
A. I think 26 or 29 cents a foot. 
Q. How much would that be a lot? 


8 —— Te . 9 — 
a 


FRANCIS DAINESE vs. JOHN Ek. KENDALL ET ALS. 21 


A. That would be according to the front and depth of the lot. 
— * you any recollection of the aggregate of any one of those 
sales? 


The Witness: Of those which I made? 
Mr. Perry: Yes; one lot. 


A. If I remember, it was a twenty-foot lot front, or somewhere in 
that neighborhood, and a hundred feet in depth. But I couldn’t 
state that as a positive fact without reference to the sale itself. 

Q. Can you give a rough statement of what the total was of one 
of these lots? 

A. Somewheres in the neighborhood of $600, if I remember cor- 

rectly. It was sold for the trustee, and I believe the title 
59 turned out to be a tax title, so that it was not a sale after all; 
at least the sale was not consummated. 

Q. How many rooms did these houses have in them, do you re- 
member? You say in * certificate that they were shingle rooſs 
and two-story frame. you remember how many rooms they had 
in them? | 

A, Well, I can’t say, positively, now how i mae they had 
in them. At that time I could have told you probably better. My 
impression is that there were two rooms as you entered from the 
street; that is, one front and one back, and above that, 1 think, 
there were two more, and, possibly, a garret. Below it there was a 
basement. 

Q. Were you present on the day of sale? 

A. I was not. I knew nothing about the sale. I knew nothing 
about the merits of the matter when I made that certificate. 


Redirect by Mr. Curry: 


60) Q. What would be the difference, if any, between the rela- 
tive value of the lot which you spoke of having sold and the 
other lots that you have been speaking of that you have inspected ? 


The Witness: In regard to the price of the ground? 

Mr. Cuppy: Yes, sir. 

A. There would be very little difference, if any. Possibly the 
east side would be worth a little more from the fact of being nearer 
Connecticut avenue. ; 

Q. You are speaking now of the grounds only? 

A. Of the ground only ; yes, sir. 

Q. What would be the difference, including the improvements? 

A. For the difference in the price of grou-d the improvements 
would not be worth so much. 

E. You fix the value of these improved lots, including the im- 
provements, at about $1,000 ? 

A. I do, sir; that is, on such terms of payment as that 
61 class of people would wish to buy. 


Recross-examined by Mr. Perry: 
. Speaking of what this property would bring if sold on long 


— amie ae b—ͤ— * — 


. eae * 
i Ser 2 
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time, what terms do you mean by that; what terms and what 
amount cash ? 

A. I mean if there was about $150 to $200 cash paid, the balance 
being paid, possibly, in $20 a month. 

Q. Twenty dollars a month; that would be $240 a year? 

A. Yes, sir. I don’t limit it to the $20 particularly, but from $20 


CHAS. C. DUNCANSON. 


to $25; along there. 


Sworn to and subscribed before me. 
H. H. ALEXANDER, Examiner. 


62 Epwarp S. Wescott, a witness of lawful age, also produced 
at the same session and sworn and examined on the part and 
behalf of the complainant, as follows: 


By Mr. Currr: 


Q. What is your age and occupation ? 

A. I am 35; occupation, real estate agent. 

Q. You live where? 

A. My place of business is at the corner of 20th and I; I live at 
2217 I street, in this city. 

Q. Are you familiar with the property known as lot 17, square 
140? 

A. Yes, I know the property very well; at least I am familiar 
with the neighborhood. I have been around that neighborhood ten 
or twelve vears. 

Q. Your office is not very far distant from there? 

A. Not very far; three or four squares. 
63 Q. What examination have you made, and what do you 
know of the value of those several lots that are improved ? 

A. Well, I know this: I own property on the same square, and I 
judge of the value of that property very much by what I value my 
own. My house is a house something similar to the houses in ques- 
tion, and I value that piece of property at $2,000; at least I wouldn’t 
care to sell it for any less money than that. I get $15 a mo-th rent out 
of it. The building association have put a value on it from time to 
time. They set a value and then they advance two-thirds of their 
value on the property. They assessed that ground some year or 
two ago at 25c. a foot, I think. That was their assessed value, but 

it was far below what it ought to be. In setting their value 
64 they gave themselves a liberal margin. 
Q. Now, you say that is what you fixed as the value of 
your own lot? 

A. I fixed the value of — own lot at $2,000. 

Q. What would you fix the value of these lots? There are four 
houses, I think, all four on lot 17. 

A. Well, that ground is worth 50c. a foot along there, if not more 
money ; it — worth fully that. 

Q. Exclusive of the improvements? 

A. Exclusive of the improvements. 
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Q. And what would you say inclusive of the improvements that 
are on there? 


Mr. Perry (to the witness): Instead of estimating the value by 
the foot, just estimate it by the lot; say, so much a lot. 
A. If i owned that property there, 1 shouldn't care to sell it for 
less than $2,000, at a rental of $15 a month. 
Mr. Perry: Each house and lot, do you mean? 
65 The Witness: Each lot. And I should want to inspect it 
pretty thoroughly before I would be willing to sell for that 
money. It is undoubtedly worth that, if not more; you see I have 
been called, and didn’t have ten. minutes’ time to think over this 
matter, and I am giving you my crude thoughts possibly. 


By Mr. Cuppy: 


Q. I want to call your attention particularly to the four houses 
that are in the middle, that were purchased by Mr. Kendall. 

A. I know the property in question. 

Q. They are all four built on lot 17, I believe. What I asked you 
was what you would value each one of those tenements at, and the 
lot upon which it is built, and which is attached to it. Lot 17, as I 
understand, is divided up into four lots; that is, the lot as it appears 

on the plat. | 
66 A. Well, I govern the value very much by the rents. Can 
you inform me as to the amount of rent those houses bring ? 

Q. I do not know. 

A. We gauge the value of anything of the kind by what it is 
A us * ~ way of 1 eae 

. 1 speak of your general know e of property. 

A. Well, I shouldn’t think those ot ——— as much 
as the adjoining houses —the two other houses. They have got flat 
roofs on them, and if any one has had experience with flat tin roof- 
they will know they are very hot in the summer. The other houses 
have pitched roofs, and they are much more comfortable; besides 
they are somewhat larger than the other houses. I should set the 
value of those houses at $1,600 or $1,800. 


Mr. Brown: Is that apiece, or for the whole of them? 
67 The Witness: Each house. I hav'n't inspected the inte- 
rior arrangements of them, and of course I couldn’t state 
minutely. | 


By Mr. Cuppy: 


Q. Do you remember whether or not these roofs were flat roofs 
originally, or whether they had been changed ? 

A. Well, that I couldn’t testify to oe I am not sure, but 
2 impression is that all those houses had the pitehed roof origin- 
ally, and I am confirmed in my impression by having my attention 
attracted to those houses in passing them, noticing the change. 

Q. And do you think that the — rather impaired the value 
or enhanced it? 
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A. Well, I shouldn’t think it had increased the value of them ; it 
has reduced the size of the property. 

Q. I have been speaking of the present, somewhat. What 

68 da you say was the value of those houses purchased by Mr. 

Kendall at the date of the purchase—the 26th of March, 1877 ? 

A. Well, if those houses were the counterpart of the house we 
have been speaking of with the pitched roof, I should say that they 
were of equal value with these houses. 

Q. And what do you think that was worth at that time? 

A. I don’t know; but at that time real estate was very much de- 
pressed. The houses have not been repaired very much from that 
time to this, and I should say that they [were] worth at that time 
about $2,000 apiece. I shouldn’t have cared to dispose of them un- 
less I had to do it at a sacrifice. 


Cross-examined by Mr. PERRY: 


Q. You say that you now own property on the same square in 
that neighborhood ? 
A. Yes. 
. Did you own that property March 26th, 1877 ? 
69 A. I have owned this piece of property about three years, 


if my memory is correct. 
EDW’D S. WESCOTT. 


Sworn to and subscribed before me 
II. H. ALEXANDER, Examiner. 


70 CARL xs V. Gannox, a witness of lawful age, also pro- 
duced, sworn, and examined at the same session on the part 
and behalf of the complainant, as follows: 


By Mr. Brown: 


Q. Where is your residence? 

A. My residence is 2303 M street northwest, in this city. 

Q. Are you acquainted with the property known as lot 17, in 
square 140? 

A. Yes, sir. 

Q. Tell what connection you have had with that property. 

A. In 1869 I bought the property from Mr. Dainese ; on the 1st 
of December I gave Mr. Dainese $500 cash aud three notes of $2,000 
each, and took possession of the property. 

Q. You are not the owner of the property at present ? 

A. Oh, yes, I am. 

Q. Well, do you know anything in regard to the sale of the prop- 

erty in March 26th, 1877? 
71 A. Yes; I was present at the sale. 
Q. Will you tell what took place at that time? 

A. There had been a sale on the o ite side of the street, and 
Mr. Waggaman was the auctioneer. Mr. McPherson and Mr. Ken- 
dall and Mr. Waggaman, with a lot of other persons whom I didn’t 
know, and the people in the neighborhood, the tenants out of the 


_ cept a short time when 


25 


houses, and one thing another, were around there. When the sale 
commenced it commenced to rain, and it was sold during the rain. 
Mr. Kendall first bid $250 a house. Mr. McPherson said that they 
shouldn't go at that; that he wouldn't let them go at that. Then 
Mr. Kendall had to bid $500, and he bid the four in at $500 each, 
there being no others to bid. 

Q. Do you think that was a fair value of the property ? 

A. No; the property was worth then a thousand dollars. 
72 What they were sold for was just about half their value. 

Q. There is an allegation in this bill in rd tosome pro- . 
test that was read at the sale. Do you know — about that? 

A. Yes; just as the sale commenced I read a protest protesting 
against the sale, and told them that I would carry the thing into 
court if they sold. They paid no attention whatever to me; just 
went on and sold it as I have described to you. 

Q. You say that this was not a fair value of the property that it 
sold at. Have you any reasons for accounting for the sale of the 
property being so low? 

A. Theonly reason is there was nobody to buy—no bidders there. 
It could bave been bought by Mr. Kendall for $250 a house if the 
trustee had suffered it to be sold at that. There was no one there 

to bid it in. / 
73 Q. You are acquainted with the value of real estate in that 
locality ? 

A. Yes, sir; I know about that property. I don’t know much 
about property ape reo} I have been living here all my life, ex- 

lived in Prince George’s county ; but, then, 
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I was in town every day. 


Cross-examined by Mr. Perry: 


[d.] Mr. Gordon, is it not a‘fact that the rain had ceased before the 
sale began; that it had been cloudy and showery that morning, but 
that the rain had ceased ? 

A. No, sir; it was raining at the very moment the crying was 
going on, and it was raining when I read my protest. 

Q. What did you read as the grounds of your protest? 

A. Why, I read the ground that the times were bad, and 
74 that it was not a fit occasion to sell, and the weather was bad, 
and all that kind of thing. I wrote the protest and came 

right down just as soon as I heard of it. 

Q. What do you mean by the times were bad ? 

A. Well, the times were bad, money was scarce, and people were 
—— used up; nobody could buy property, and property wouldn't 
se 


Q. Well, then, property was very much depressed at that time, 
wasn’t it. 

A. It was somewhat depressed at that time, sir. 

Q. Who put those houses up; who built them ? 

A. They were built under Mr. Dainese. He bulit them. 

Q. Were they not built out of lumber that was taken out of hos- 


pitals? 
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A. I don’t know where the lumber came from, but I rather suspect 

that it was second-hand lumber. I didn’t see them when 

75 they were being built, and I don't know where the lumber 

came from, but my impression is that they were all built with 
second-hand lumber. | 

Q. What was the character of the foundation of the house; 
weren’t they built on piles, or sticks? 

A. They were built on piles, just like Shepherd’s five houses there. 
They were supported in that way. They drove piles there and sup- 
ported those brick houses on them. You cin build a house on piles 
just as well as you can anything else; it don’t affect the houses in 


the least being put on piles. 
CHAS. V. GORDON. 
Sworn to and subscribed before me. | 
H. H. ALEXANDER, Examiner. 


76 Frawncis DAINESE, the complainant, also produced, sworn 
and examined on his own part and behalf, at the same ses- 
sion, as follows: 


By Mr. Brown: 


Q. Where do you live? 

A. I live at 1 18th street, northwest. 

Q. Are you familiar with the houses built on lot 17, square 140? 

A. I am, sir; because I built them myself, and I know all about 
the property. 

Q. Just go on and tell in regard to the nature of the property; 
what kind it is, and so on. 

A. I built these houses in 1868, all of the same size, same form, 
and same structure; four of them on lot 17, and the other two on 
one-half of lot 16, in square 140. In other words, the two lots were 
75 feet front by 90 feet deep, or thereabouts—a fraction less. They 
were divided into six houses precisely the same, built on piles, 

or uprights, with stone foundation at the bottom all 
77 around, and also under the partitions. They cost me $1,500 

each, or $9,000 for the block of houses. The four standing 
on lot 17 I sold to Mr. Gordon, as he testified, in 1869. The other 
two I sold to Mr. Albert Cingria. The four that I sold to Mr. Gor- 
don, Mr. Gordon paid me $500 cash, and gave me three notes, pay- 
able in one, two, and three years. 

. That part is all set out in the bill, and not denied. Just go on 
and tell what kind of property it is. 

A. The kind of propery is four-room houses, one kitchen, and a 
large basement 3 each house. The basement underneath 
occupies the whole length of the house, which is equivalent to two 
rooms. The four houses that Mr. Kendall has now, were sold, as I 
understand— 


Mr. Perry, (Mr. Brown interposing). Then you need not state it: 
Only state what you know of your own knowledge. 


78 The Witness: The four houses that have been altered by 
Mr. Kendall by putting a flat roof over them and filling the 
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basement and thereby reducing the size of the houses, considering 
which, at present they do not bring so high rent as they brought be- 
fore, as tlre other two houses bring. The two that were sold to Mr. 
Cingria are still under their old roof, which is a pitched roof. They 
still rent at $15 each. 


Cross-examined by Mr. Perry: 


Q. Do you still own them? 
A. No, sir; Ido not own them. I sold them long ago to Mr. 
Cingria, as I have said; but I know what they rent for, because Mr. 
Gordon is Mr. Cingria’s agent and he continued to rent them at that 
rice. 

Q. You say that those houses when you built them in 1868 cost 

you 59.0007 

79 A. The whole block of six houses; those that Mr. Kendall 
has altered and the two that Mr. Cingria bought. 

22 28 state that those six houses, ground and all, cost you 

A. $9,000. They run $1,500 each house. 

Q. That included the ground as well as the house? 

A. That included the ground as well as the house. 

Q. You spoke of the cellars in these houses? 

A. I spoke of the basement. 

Q. One minute. You spoke of the basements in these houses. 
Were the basements of the two houses which you sold to Mr. Cingria 
generally occupied ? 

A. Yes, sir. 

Q. Are they occupied now? . 

A. They are occupied now, at Teast one of them is occupied now. 
No. 1145 is — I don’t know whether the other is occupied or 

not. 
80 Q. What rent did you get for those two; the two that you 
sold to Cingria ? 

A. I don’t get the rent. 

Q. Do you know what rent? 

A. Yes. 

Q. State it. 

A. $15 a month. 

Q. For the whole house? 

A. $15 a month for No. 1145. 

Q. Each house? 

A. Ves, sir; ſor No. 1145. 

Q. Hasn’t the street been raised along there since those houses 
were built? : 

A. Certainly. p 

Q. Now isn’t the effect of the raising of the street to put the base- 
ment some three or feet under ground? 

A. The basements are under ground, but still they are occupied. 

Q. How much under ground? 
A. I don’t know how many feet they are under ground. I think 


— 
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about four feet or something like that: but they are occupied. 
81 Q. Are you still interested in any way in the two houses 
which you say you sold to Cingria? 

A. No, sir. I sold those houses with all my other property under 
mortgage, and, therefore, I have no interest in them. But i am in- 
terested in setting aside this sale, because I hold one of the notes. 

Q. Are you not the agent of Albert Cingria for receiving the rent 
of those houses ? , 

A. Mr. Gordon is the agent for Cingria. | 

Q. Do ge receive the rent for those houses for Albert Cingria? 

A. Well, since Mr. Gordon has got an office under the Commis- 
sioners he cannot occupy himself with it, and he charges me tem- 
ary | with it. 

Q. How long have you been the agent? : 

A. Oh, only about a month, or less than a month. Mr. Gor- 

don wanted Mr. Cingria to appoint another attorney about a 
82 month ago, because his occupation did not permit his con- 
tinuing in that capacity. 

Q. What relation is Mr. Cingria to you? 

A. He is a nephew of mine. 

Q. Is Mr. Charles V. Gordon related to you at all? 

A. No, sir. 


Redirect by Mr. Brown : 


Q. You are not authorized by Mr. Cingria to rent ? 

A. No, sir. I have no authority whatever. Mr. Gordon requested 
me at the office of the Commissioners to assist him to continue until 
Mr. Cingria would appoint some other attorney. 


Recross-examined by Mr. Perry: 


Q. Where is Mr. Cingria now ? 
A. I don’t know. 
Q. Don’t you send him his rents since Mr. Gordon received this 
appointment ? 
83 A. I have told you that Mr. Gordon collected his rents and 
sent them to him. 


Q. But you said within the last month, since Mr. Gordon’s ap- 
pointment, vou have assisted ? ; 
A. Well, it isn’t a month yet, because I havn’t received anything 
vet, and if I do, I will have to return the rents to Mr. Gordon, and 
he will return them to his principal. I have no personal interest in 


the concern. 


| F. DAINESE. 
Sworn to and subscribed before me. 
H. H. ALEXANDER. 
Examiner. 
Adjourned. 
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84 [In pencil :] 20. 
Defendants’ Testimony. Depositions on Behalf of Defendant, John E. 
Kendall. William W. Wishart, Examiner in Chancery. 

In the Supreme Court of the District of Columbia. In Equity. 
Francis DAINESE 
us. No. 5520. 
Joun E. KEN DAL. ef al. 


8⁵ Deposit iuns in Behalf of Defendants. 
In the Supreme Court of the District of Columbia. In Equity. 


FraANcIs DAINESE 
v8 No. 5520. 


JOHN E. KENDALL et al. 


Before W. W. Wishart, examiner in chancery, March 14th and 
17th, 1881. | : 


Witnesses. Direct. | Cross. Redirect. | Recross. 
John D. McPherson ........-. ......... 8 92 95 * 
Thos. E. Waggeman.... ..........-.-- 97 13 
John E. Kendall...“ 100 (106 
Hiram S. Litch feld 113 117 3 


86 ln the Supreme Court of the District of Columbia. In 
Equity. 
Francis DAINES 


vs. N No. 5520. 
JohN E. KENDALL et al. 


District or CoLUMBIA, 88: 


Be it known that at an examination of witnesses begun and held 
on the 14th day of March, A. D. 1881, and continued on the 17th day 
of March, A. D. 1881, the depositions hereto attached were taken. I, 
William W. Wishart, an examiner in chancery, did cause to be per- 
sonully present at the office of R. Ross Perry, „ No. 342 D St. N. 
W., in the city of Washington, in said District, John D. McPherson, 
Thos. E. Waggeman, John E. Kendall, and Hiram S. Litchfield, to 
testify on the part and behalf of the defendants in a certain cause 

now pending in the supreme court of the District of Colum- 
87 bia, wherein Francis Dainese is complainant and John E. 
Kendall et al., defendants. 


District or CoLuMBIA, 88: 


I, William W. Wishart, examiner in chancery, do hereby certify 
that, in pursuance of the agreement between counsel, the depositions 
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hereto attached were taken down by me and reduced to writing in the 
presence of counsel for the parties respectively within noted, and in 
the presence of, and from the oral statement of, the witnesses at the 
time and place designated in the caption above, and after the same 
had been reduced to writing were read over by the witnesses, and by 
them subscribed in my presence, the witnesses having been by me 
first duly sworn to testify the truth, the whole truth, and nothing but 
the truth touching the matter at issue in said cause. 

I further certify that Iam not of counsel for any of the par- 
88 ties to said cause, or in any manner interested therein. 
; WILLIAM W. WISHART, 

Examiner in Chancery. 


In the Supreme Court of the District of Columbia. In Equity. 


Francis DAINESE 
v8. No. 5520. 
JohN E. KENDALL et al. 


Marcu 141, 1881. 


Met pursuant to agreement at the office ot R. Ross Perry, Esq., 
No. 342 D St. N. W., at 10 o’clock a. m. 

Present: Chapin Brown, „of counsel for complainant; and 
Walter S. Perry, Esq., of counsel for defendant. 


Whereupon Joun D. McPHERSON,a witness of lawful age, produced 
on behalf of defendants, being duly sworn, deposes as follows: 


My name is John D. McPherson; am an attorney-at-law, and a 
resident of the city of peters — 
89 1Q. You were trustee of a deed of trust of date the Ist day 
of December, 1869, in which Charles D. Gordon conveyed to 
you lot 17, in square 140, to secure Francis Dainese of an indebted- 
— of $6,000.00. State whether or not you made a sale under that 
A. I did make a sale under that deed on or about March, 1877. 
2 Q. By whose order was that sale made? 
A. At the request of Mr. John E. Kendall, who held two of the 


notes secured by that deed. 


3 . What transpired at the sale? 

A. At the sale there was but a small crowd of people present; no 
bid was made as high as $500.00 for any house. Mr. Kendall made 
a bid which would have aggregated something less than $2,000.00 
for the whole property. I announced that I would not sell unless 

I could get $2,000.00, whereupon Mr. Kendall increased his 
90 — to that sum, and the property was knocked down to 
im. 

4 Q. What was the state of the weather at the time of the sale? 

A. The morning had been rainy, but at the time of the sale, and 
for some little after the sale, there was no rain falling. 

5 Q. Had you made the usual advertisement of the sale in the 


papers ? 
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A. Thad advertised the sale in conformity with the deed of trust. 

6 Q. Was there a protest read at the sale by any one? 

A. There was a protest read by Mr. Charles Gordon. 

7 Q. What effect, in your opinion, had that protest on the sale as 
to bidders? 

A. I have no reason to believe that it deterred any one from bid- 
ding in point of fact. I should think that such a protest would en- 

tirely deter one from bidding. 
91 8 Q. Had you ever attempted to sell this property under 
this deed before? 

A. I think I had advertised it and gone on the ground for the 
purpose of selling once before, and the sale was stopped by some 
arrangement between the parties. 

9 Q. Did you have the property cried on that occasion? 

A. I think so. 

10 Q. Did you get any bids? 

A. That I don’t remember. My attention has not been called to 
that first attempt, and I don’t recall the circumstances instantly. 

ber Q. Is that a correct copy of your advertisement for the last 
sale 

A. I presume it is, as it is cut from the newspaper, except as to 
the date. 


Advertisement here offered in evidence, the same being the adver- 
tisement contained in the original bill in the case of Gordon vs. 
McPherson e¢ al., No. 5339, in equity. 


92 12Q. In your opinion, was the price for which the property 
was sold a fair price? 
A. In my opinion, at that time it was as much as the property 
would bring at an auction properly conducted. It was, in my 
opinion, as much as I could then get for the property at auction. 


Cross-examination by Mr. Brown: 


13 Q. Mr. McPherson, you stated in your testimony that you sold 
the property at the request of Mr. Kendall, who was the holder of 
two of the notes; who was the holder of the other notes? 

A. There was only one other note, which I understood was held 
by Mr. Dainese. 

14 C. How many persons were present at the sale at the time? 

A. I can hardly state; I might guess about six or seven. I 
93 will add there was a sale going on on the opposite side of the 
street, and I think some of them may have walked over; but 

my recollection as to that is very indistinct. 

15 Q. Do you remember the amount of the first bid made on the 
property? 

A. No; I do not. : 

16 Q. As a matter of fact, Mr. McPherson, was not the rain falling 
at the time of the sale? ä 

A. I don’t think any fell at the time of the sale. There may have 
been a few drops. It was very cloudy and threatening, and I ex- 
pected rain to fall. The weather was very threatening as regards 
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rain. The property was in bad condition. The notes were long 
over due, and I knew there was a difficulty between the gentleman 
concerned, and I thought that the matter ought to be closed, and 
that it was my duty to p : 
17 Q. Mr. McPherson, don’t you think that if the day had 
94 been more favorable, and the terms of sale had required a 
small cash payment, and the balance in small monthly pay- 
ments at short intervals, that the property would have brought a 
higher price? 
A. If the day had been so favorable that, as sometimes happens, 
a larger crowd had come together from curiosity, there would, of 
course, have been a chance that some one might have been present 
who would have been tempted by the low price of the property to 
have purchased it. As regards the second branch of the question, 
I say the smaller the cash — and the longer the terms, the 
higher the price, — that may be given. 
18 Q. Mr. McPherson, you say that the property was struck off to 
Mr. Kendall for $2,000,%9,. Have the terms of sale ever been com- 
plied with. 


Objected to by Mr. Perry on the ground of irrelevancy. 


95 A. Mr. Kendall made a cash deposit of $25 for each house, as 
required by the terms of the ad vertisement—that is, $1 

and that is all that I know now that he paid. I think he must also 

have paid the expenses of the sale, advertising and auction fees. 

He has never complied further with the terms of sale. 


Redirect examination by Mr. Perry: 


19 Q. The sale which you spoke of on the other side of the street, 
was that bein — at the same time as your own? 

A. It — been fixed for very nearly the same hour; prob- 
ably a little later. 

20 Q. Was that sale stopped by the state of the weather? 

A. I left the ground before the sale actually took place, but when 
I left the crowd was still there. 

21 Q. Have you not been trustee in an immense number 

96 ol cases of this sort? 7 


A. I have not. 
JNO. D. McPHERSON. 


Subscribed and sworn to before me— 
W. W. WISHART, Examiner. 


97 Tuomas E. WAGGEMAN, a witness of lawful age, also pro- 
duced at the same session on behalf of defendants, being duly 
sworn, deposes as follows: 


Direct examination by Mr. Perry : 


22 Q. Your name is Thomas E. Waggeman; you are a real estate 
agent and auctioneer ; you have been in that business about fifteen 
years? 

A. Yes. 


5 — 
a . 9 
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23 Q. Did you make a sale of lot 17, in square 140, on the 26th 
of March, 1877? 

A. I did. 

24 Q. How was that sale made, and what was the property sold? 

A. The sale was made in the following order, John E. Kendall 


being the purchaser: No. 1155, ; No. 1153, 8500 %; No. 
1151, ; No. 1149, 8500 v. at is, there were four houses, 
and they were sold separately for C 
98 * What was the state of the weather at the time of the 
sale 
A. It was cloudy. 
26 Q. How many people were present at the time of the sale? 
A. Mag few. 
27 Q. Was the sum the property brought, in your opinion, a fair 
price for it? 


A. I think it was. 
3 7 You are familiar with property in that location ? 
. Tam. 

29 Q. Who paid you your fee for selling and the costs of adver- 
tising ? 

A. I received a $100 5% deposit from Mr. Kendall, and after de- 
ducting my bill I sent balance by check to the trustee, Mr. McPher- 
son 


30 Q. In your opinion, was that a fair sale? 

A. It was. 

31 Q. And the property brought all it — worth? 
A. I think it did. 


99 Cross-examination by Mr. Brown: 


32 Q. Mr. Waggeman, don’t you think that if the day had been 
mor- favorable, and the terms of sale had been a small cash pay- 
ment and the balance in small payments at short intervals, that the 
property would have brought a higher price? 


A. I don’t think so. 
W. E. WAGGEMAN. 


Subscribed and sworn to before me 
f W. W. WISHART, Eraminer. 


100 Joun E. KENDALL, a witness of lawful age, also produced 
** on behalf of deſendants, being duly sworn, and deposes as 
ollows: : 


Direct examination by Mr. PEnxv: 


33 Q. Your name is John E. Kendall, and you are a resident of 

~ city of Washington and one of the defendants in this case? 
. Tam. 

34 C. Do you remember a sale of lot 17, in square 140, on the 26th 
of March, 1877? 

A. I do. 

35 Q. Were you present at the sale? 

A. I was. 
5—161 
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34 
36 CQ. State what transpired. 

A. Myself, Mr. Waggeman, and Mr. McPherson were present, to- 
gether with quite a number of other people, among whom was Mr. 
Charles V. Gordon. As the sale was about to begin Mr. Gordon read 

a notice of protest against the sale, notwithstanding which the 
101 sale was carried on, and the property was struck of- to me at 
the price of 8500 % for each of the four lots on which they 
stood. It had been raining somewhat during the day, but it did not 
rain at the time of the sale, nor after we got on the ground before 


the sale. 
37 Q. How many people were there? . 
A. I didn’t count them; but there were some twenty or thirty 


people present, and there was a sale of property on the opposite side 


of the street immediately after. 
38 Q. There is a power of attorney referred to in the bill of com- 


plaint given you by Charles V. Gordon. What has become of the 
original of that paper ? 
A. The original was filed in a suit at law of myself against Mr. 
Dainese on one of the notes secured on this property. 
39 Q. Is that a correct copy of that paper ? 


102 A. I believe it is. 
The following paper is offered in evidence: 
Exhibit of J. G. P. No. 2 of Report of Referee. 
In the Supreme Court of the District of Columbia. 


Jonx E. KENDALL 
v3. At Law. No. 13391. 


Francis DAINESE. 
W AsHINGTON, Dist. or Col., June 1, 1873. 


Know all men by these presents, that I, Charles V. Gordon, do 
hereby nominate and appoint John E. Kendall, of Washington, D. 
C., my agent and attorney-in-fact to collect and receipt for, in my 
name, all the rents, profits, and issues of and from my four houses 

on lot No. 17, in square 140, according to the plat or ground 
103 plan of the city of Washington, rent the same if vacated, and 

for these purposes to have the management of said property, 
and to apply the proceeds, less five per cent., to be retained by him 
as commissions, as follows: First, in keeping the property properly 
insured; second, in payment of the expenses of late advertisements 
and attempts to sell; third, in payment of the debt secured by deed 


of trust made by me to John D. McPherson. 
In testimony of all of which I have hereunto set my hand and 


seal, on the day and year first above written. 
CHAS. V. GORDON. 


40 Q. When did you take possession of the houses under that 
wer ? 


A. About the date of it. 
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41 Q. What was the condition of the houses at that time? 
104 A. They were in a very bad condition, but tenable. They 
5 had been built on piles, originally were three-story house-, but 
the corporation of Washington had filled up 19th street about 12 
feet, making them basement houses, deep under ground, and the 
basements entirely useless for living purposes. At the time I took 
ion of them the basements were not used at all, except for 
fuel, and I think water stood in the cellars after a heavy rain till it 
had evaporated or soaked away. The first floor, or second story you 
might call it, is now about 3} feet below the grade of the street, being 
terraced about five feet away from the houses. 

42 CQ. Did you turn these houses over to a real estate agent after 
you came into possession of them under this power of attorney ? 

A. I authorized Mr. Thos. E. Waggeman to collect the 
105 rents. He has done so all the time, and is now doing it. 

43 C. Did you understand this power of attorney gave you 
authority to make repairs? 

A. I understood the power of attorney to give me no authority 
whatever to make repairs. 

44 C. Have you, since the sale in 1877, repaired the property; if 
so, to what extent and at what expense? 

A. Immediately after the sale I got bids from two different car- 
penters for the repair of the property, that is, for all four houses. 
The repairs were made at the cost of something over $2,000.00. 

45 Q. Were all the repairs made of a necessary character? 

A. I considered them so. They were in so bad a condition at the 
time they were sold that they were entirely untenable. 

46 Q. It is charged here in the bill that while these houses 
106 were in your possession that you permitted them to become 
dilapidated — out of repair, and a place of deposit for excre- 

ment and filth ? 

A. I had no authority to make any repairs, and I stated that the 
owner was entirely responsible for the dilapidation and want of re- 

ir. 

47 Q. It is also charged that at the time Gordon gave you this 
power of attorney, it was expressly stipulated between you that this 
property should not be sold under this deed. What do you say as 
to that? 

A. There was no such agreement of any kind or description, on 
the contrary, it was left free to me to sell the property under the deed 
of trust whenever I thought proper. In drawing the power of attor- 
ney, whoever drew it embodied a clause prohibiting me from sellin 

the property under the deed of trust, and requiring that 
107 should satisfied with taking the rents to pay the debts, 

which I repudiated — and told Mr. Gordon that 
unless the arrangement was consummated to my satisfaction, leaving 
me free to collect the rents as long as I pleased and sell the property 
when 1 pleased, unless the debt was paid, I would have nothing to 
do with it, and would sell the property to the best advantage I could. 

48 Q., What was done then? 

A. Then they sent me the power of attorney now in evidenee. 


P „ * 
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Cross-examination by Mr. Brown: 


49 Q. How much did each house rent fora month from the time 
you took péssession under the power of attorney until the property 
was sold on March 26th, 1877? 

A. I think it was $15.00 a month. 
50 Q. Did it rent for any more than that amount after the 
108 sale, and after the repairs were made? 
A. It did not. It was not tenable at all at the time the 
sule took place. 
51 Q. How many houses were rented at the time of the sale? 
A. There was none of them rented, but’ one was occupied. 
52 Q. Have you the contracts made by the two carpenters for 
their repairs to the property? 
A. I have it somewhere among m . — 
53 Q. Will you state the names of the carpenters? 
A. H. S. Litchfield and S. M. Plumbly. 


Redirect examination by Mr. PERRY: 


54 Q. How many of these houses were rented during the time 
between this power of attorney and the time of sale? 

A. They were rented most of the time down to a short period 
before the time of sale. , 


109 Adjourned at 1 o’clock p. m. to meet Thursday, March 
17th, 1881, at 10 o'clock a. m., at the office of R. Ross Perry, 
Esq. 


Met pursuant to adjournment. 
Present: Chapin Brown, — counsel for complainant, and Wal- 
ter S. Perry, Esq., counsel for defendants. 


Whereupon Jonn E. KENDALL, recalled on behalf of defendants, 
de as follows: 
stated the other day, in answer to question, How many houses 
were rented at the time of the sale? — 19, question 51,) that 
none was rented, but one was occupied. The correction is, that one 
was rented, and the rent was paid to the Ist of April, 1877, as 
shown by the reports of Mr. Waggeman. I also stated somewhere 
that these houses rented for $15.00 a month when I took 
110 possession of them I find by Mr. Waggeman’s reports that 
one of them was rented at $12.00 a month; the other 
three I rented at $15.00 down to about September, 1876, when 
they were reduced to $12.00, and, notwithstanding no author- 
ity was given in the power of attorney to make any repairs, some 
were made, which were necessary to keep tenants in the houses. 
These houses were advertised to be sold on the 21st of April, 1873. 
There being no bidders, the sale was postponed until the 30th of 
April, 1873, when there were no bidders and no persons present, I 
think, except myself, the auctioneer, Mr. Thos. E. Waggeman, Mr. 
John D. McPherson, trustee, and Mr. Francis Dainese. After the 
property had been offered for sale, and no bidding was made, it was 
suggested to me, by either Mr. Waggeman or Mr. McPherson, as I 
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thought, coming from Mr. Dainese, that I should undertake 
111 the collection of the rents of these houses until some future 
period, which I consented todo. In preparing the first power 
of attorney, a clause was included which prevented ‘me from selling 
the houses under the deed of trust. making me rely entirely on the 
rents and proceeds to pay the debts secured by the deed of trust. This 
per I found on my desk, and, as Mr. Gordon was then living in 
aryland, I took it to Mr. McPherson, as trustee, stating to him that 
I would not be restricted from selling the property at any time I 
pleased. This is in correction of testimony given on Monday, the 
14th of this month, where I say that this conversation took place 
with Mr. Gordon. 


Cross-examination by Mr. Brown: 


Q. Mr. Kendall, you say that it was suggested to you by 
112 Mr. Waggeman, as coming, as you think, from Mr. Dainese, 
that you take the collection of rents in payment of your debt. 

Did you know that that suggestion came from Mr. Dainese? 

A. I did not; but as he was present and Mr. Gordon was not, I 
coucluded, from the difficulty of obtaining bids, and as he had, prior 
to that, bigged for delay in the sale of the property, I believed that 
the sale made by him to Gordon had not been a bona fide sale, and 
that he was just as much interested in the property as he ever had 
been before the, what I thought, pretended sale to Gordon. 

JNO. E. KENDALL. 


Subscribed and sworn to before me— 
W. W. WISHART, Ezaminer. 


113 Hiram S. LitcHFie_p;# witness of lawful age, produced on 
behalf of defendants, being duly sworn, deposes as follows : 


Direct examination by Mr. Perry: 


52 Q. State your full name, residence, and occupation. 

A. My name is Hiram S. Litchfield; residence, No. 724 7th St. 
southwest ; occupation, carpenter. 

57 Q. Are you a builder? 

A. I am. 

58 Q. How long have you been a carpenter and builder ? 

A. Since 1863. 

59 Q. State whether or not in the spring of 1877 you were em- 
ployed to make „ on certain houses on the east side of 19th St., 

tween L and M N. W., in this city. 

Mr. Brown, counsel ſor plaintiff, objects to all testimony relating 
to all repairs and improvements to the buildings in question that 
were made after a sule of the property on the 26th of March, 
1877. 

114 A. I was. 
60 Q. What was the nature of those repairs, and how much 
were you paid for them ? i 
A. Well, it was general repairs and improvements to the build- 
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ings, so as to make them tenantable. As near as I could recollect 
the price was about $2,150.00. 

61 Q. Were the repairs all of a necessary character? 

A. I considered them so. 

62 Q. In the course of these repairs what, if anything, was done to 
the roofs of these houses? 

A. The roofs were taken off and made flat, or nearly flat, and a tin 
roof put on. 

63 Q. Why was that done? 

A. When we applied for a permit to the inspector of buildings to 
make repairs he refused to grant a permit to repoir shingled roofs. 


Counsel here offers in evidence building regulations of the District 
of Columbia, section thirteen (13), pages seventeen (17) and 
115 eighteen (18). 


rs Q. What repairs, if any, did you make in the foundation 
walls? 

A. I built a fourteen 2 inch wall all around under the build- 
ings, and also party walls of the same thickness. | 

65 Q. Was that done under the building regulations? 

A. It was done by direction of the inspector of buildings. 


Counsel here offers in evidence building regulations of the District 
of Columbia, section nine (9), page eleven (11). 


66 Q. How come you to undertake this contract for repairs? Was 
it made by bid? 

A. It was. 

re 2. . you inspect these houses before you made the bid? 

I did. 
68 Q. Are you familiar with the neighborhood ? 
A. Can't say that I am. 
116 69Q. Are you familiar with the values of property in that 
section of the city? 

A. I believe I am. 

70 Q: Would you regard $2,000.00 as a fair value for these four 
houses and lois, that 1s, $500 for each house and lot, when sold at 
public auction ? 

A. I should think that was all that they were worth. 

71 Q. Do you regard property of that description in that locality 
as desirable property ? 

A. I do not. ä 

72 C. Have you had much experience in the buying and selling 
of real estate in this city and in building operations? 

A. I have. 

73 Q. For how long a time and to what extent? 

A. Well, for twelve (12) or fourteen (14) years, and over a quarter 
of a million of dollars. 

74 8 as neur — 2 2 — date at which, in the year 

77, you inspected these buildings for the purpose of makin 
117 your bid and the date at which — —— repairs. 4 
A. I inspected the buildings about the middle of April and 


began the repairs about the first of May. - 
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Cross-examination by Mr. Brown: 


75 Q. Mr. Litchfield, would you term the work done on these 
building- improvements or repairs ? 

A. Wen, most of the work I should consider repairs, but the fill- 
ing of the lots I should consider improvements. 

76 Q. How about the alternation to the roof? 

A. Well, that was only repairs. 

77 Q. To what extent had the roof become impa-red ? 

A. Well, to such that they could not be patched with shingles ; 
— is, they had been impa-red to more than one-third of their 
value. 

78 Q. Were the roofs originally built of combustible material ? 


A. They were. 
118 79 Q. Was the price for which they were repaired the 
cheapest at which it could be done in order to render the 

houses tenantable ? 

A. Well, yes, to make them really tenantable and desirable to rent. 

80 Q. In your opinion, would the repairs or improvements in- 
crease the rent of the house per montli? 

A. It would. 

— 9 Is it eustomary to repair houses to an amount equal to their 
value 


Objected to by Mr. Perry as irrelevant. 
A. With houses like those, if they ever are repaired, I think it is 


customary. 
H. S. LITCHFIELD. 


Subscribed and sworn to before me 
| W. W. WISHART, Examiner. 


119 Testimony in Rebuttal in Behalf of Complainant. 


WasuHinatTon, D. C., March 29th, 1881—3 p. m. 


Met pursuant to adjournment—present, Mr. Brown, of counsel in 
behalf of complainant, and Mr. Perry, of counsel in behalf of de- 
fendants—whereupon GrorGE H. FARNDELL, a witness of lawful ane, 
was produced, sworn, and examined on the part and behalf of the 
complainant, as follows: 


By Mr. Brown: 


Q. Please state your residence and occupation. 

A. 1336 22nd street; I am a granite stone cutter by trade. 

Q. Are you acquainted with the property situated on lot No. 17, 

square 140? 
120 A. Yes, sir. 
Q. What connection have you had with the property, Mr. 

Farndell ? ; | 

A. I was watchman over it at the time it was building. 

Q. Did you have any acquaintance with the property after that? 
A. Yes; I was private watchman for Mr. Dainese. 
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Q. Did you have any connection with it when it was owned by 
Mr. Gordon? | 

A. No, sir; I had nothing to do with it after that. 

Q. Did you know the condition of the property at the time it was 
sold, on March 26th, 1877? 

A. Yes, sir; I have a very good idea what it was. | 

Q. In what condition was the property at the time it was sold 
under the deed of trust? 


Mr. Perry: Objected to on the ground that it is a subject of ex- 
amination proper for examination-in-chief, and not examination in 


rebuttal. 


121 A. Well, it was in good tenantable condition. 

Q. What was the condition of the property when it was 
turned over to Mr. Kendall under the power of attorney, when Mr. 
Kendall took possession of it? 

A. I don’t know anything of Mr. Kendall. 

Q. You remember when Mr. W man collected the rents ? 

A. Yes; he collected the rents for Mr. Gordon. 

Q. In what condition was the property at that time? 

A. It was in good condition then; it was occupied. 

Q. To what extent had the property become impaired at the time 
of the sale under the deed of trust ; had it become impaired to one- 
third of its original value? | 

A. No, sir. a , 

Q. Did you know the property at the time the improvements were 

were put on it by Mr. Kendall ? 
122 A. Nothing more than seeing them working on it when I 
passed by. I passed by when they were at it, but never went 
close to it to pay any attention to it. 

Q. Did you know the condition of the roof at that time? 

A. The roof for these houses was built all the same, and the roof 
was on two of them still that was on first. 7 

Q. How much had the roofs become impaired at the time these 
improvements began ? 

A. Not more than ordinary wear and tear. 

* — they become impaired to one-third of their original value? 

No, sir. 

Q. Did you know the general nature of the repairs that were made 
at that time? : 

A. I know he put a tin roof on instead of a ees roof—a flat roof. 

Q. Were any other repairs made at the time? 

123 A. He put brick walls in the cellar where it was wood 
work before. But there is no floors in the cellars now where 
there was floors before. 

Q. Were those brick walls necessary in order to render the houses 
tenantable ? 

A. No, sir; the houses was tenantable without that; that is, the 
last I seen of them. 

Q. Well, would you consider these repairs or improvements all of 
a necessary character? 
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A. No, sir; I dou't think there was any necessity for so much ex- 
nse; none at all. 
Q. What was the character of the lumber out of which these 
houses were built? 
A. First-class. It was second-hand lumber, but it hadn't been in 
the Government buildings a year. 
Q. Was it as good lumber as is generally used in building 
houses? 
124 A. It was certainly good lumber, ſor it was well seasoned. 
The front weather-boarding came from the lumber yard. It 
is narrow six-inch stuff, and the same is on yet. 
* 1 — was the other lumber as good as is usually put in houses? 
. Yes, sir. 


Cross-examined by Mr. Perry : 


Q. Had you anything to do with these houses except to be a 
watchman for them? 
A. I had charge of all the materials, and then I had charge of 
the sanitory part of them. 
Q. Do you know where the lumber out of which the houses were 
built came from? 
A. Yes, sir. 
Q. Where? 
A. Giesboro’ Point. 
Q. What was it used for there? 
A. Government barracks. 
Q. How did Mr. Dainese get it? Were the barracks con- 
125 demned and sold? , 
A. The war was endéd, and the barracks had never been 
used. They were the last ones that had been built. 
Q. When did your connection as a watchman of these buildings 
come to an end? 
A. When Mr. Dainese sold them to Mr. Gordon. 
Q. Was not that in 1869? 
A. I couldn't say whether it was 1868 or 1869. I hav'n't got the 
date here. 
Since that time have you had any connection of any descrip- 
tion with these buildings? | 
A. For the other part of the property I had the collecting of the 
rents directly after I got the power of attorney from Mr. Gordon. 
Q. What do you mean by “ the other part of the property”? 
A. The other two houses. There were six of them built in the 
row together. 
Q. Were you a builder by occupation ; a carpenter? 
126 A. No, sir; I am a stonecutter. 
GEORGE H. FARNDELL. 


„ 


. 


Sworn to and subscribed before me— 
H. H. ALEXANDER, Examiner. 
6—161 
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127 CHARLES V. GorDON, a witness previously examined on the 
art and behalf of the complainant, recalled and examined in 
rebuttal as follows: 


By Mr. Brown: 


Q. When the power of attorney was given by you to Mr. Kendall 
was there any understanding in regard to the sale of the property ; 
if so, what was it? 

A. When I gave the power of attorney to Mr. Kendall there was 
an understanding that he was to keep the property in repair, so that 
it could be rented to pay the debt. 

Q. In regard to the sale of the property, was there any under- 
standing ? 

The Wirxxss: What do you mean by the sale? 

Mr. Brown: It was testified somewhere by Mr. Kendall that when 
the power of attorney was given there was-an understanding that 

he would be permitted to sell the property at any time? 


128 A. Oh, it was not so. When I gave him the power of attor- 

ney it was with the distinct understanding that he was to col- 
lect the rents and pay the debt; that is in my original declaration. 
Q. Was there any understanding that he should not sell the prop- 
erty ? , 

A. He was not to sell the ae I gave him the property with 
a view to collect the rent and pay the debt; it was for my advantage. 
Had he continued to collect the rents up to this time I should have 
owned the property nearly. 

Q. It was not expressly understood that he should not sell the 
property, was it? 

A. It was understood. We did not have any conversation in 
reference to his right to sell the property under the power of attor- 
ney. He simply took the power of attorney with a view to collect 

the rent and pay the debt; and that was the understanding— 
129 that he was to pay the debt. Mr. Kendall was to keep the 

property and collect the rents and pay the debt, and then 
the property was to come to me; that was the understanding. 
There was no idea of selling, or anything of that kind. 

Q. Have you had any experience in repairing houses? 

A. Yes, sir; I have had all my lifetime more or less experience 
in repairing property. 

Q. Do you know the nature of the repairs, or improvements, that 
were put on this property 1 

A. Yes, sir; I watched them while they were putting them on; I 
was down there at least three times a — 

Q. Would you consider the repairs that were put on the property, 
after it was sold under the deed of trust, necessary for it? 

A. No; it was just a mere fancy of Mr. Kendall; it was totally 

unnecessary. 
130 Q. Did the property need repairing at the time? 
A. The property needed some repairing at the time. 
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Q. What amount do you think would have been a fair allowance 
for that purpose ? | 

A. Well, two or three hundred dollars; probably a couple of hun- 
dred dollars. 

Q. Would you call the work that was done on those houses im- 
provements or repairs? 

A. Well, I don't consider it improvements at all; I consider the 
removal of the old roof and the depriving of the buildings of the 
basement as an injury. 

Would it be of a character, do you think, to increase the rent? 

A. No; it was not of a character to increase the rent, because the 
rent has never been increased. They were renting for $15 when I 
let him have them, and they are not renting for more than $12 or 

$13 now. 
131 Q. You have been agent for the houses adjoining these, 
and that were a counterpart of them? 

A. Yes; I was an agent of Mr. Cingria, and these two houses were 
two of the six that were built. Four of them Mr. Dainese sold me, 
and these two he sold to Mr. Cingria, and I afterwards became the 
agent for those two. | 

Q. Now, with regard to the repairs of those two houses, what is 
the amount of repairs that have been put on them since they have 
been built, do vou know? 

A. I do not know. 1 know that $100 would cover all the repairs 
that have been put on them. 

Q. And they are still in good condition? 

A. Yes; in good condition, and rented. 

Q. Are the rents still as high as ever? 

A. The house that hag been vacated, that was occupied by 
132 the Comptons, we got $16 for. 
Q. Until how recently ? 
A. About two months. 


Cross-examined by Mr. Perry: 


Q. How much do you get now for the other house of the two that 
you are agent for? 

A. I am not agent now. I gave it up. I turned it over. The 
rent that I got for the other two was $16 from the Comptons, and 
the other one—I have forgotten what it rented ut. | 

Q. You have forgotten what it rented for? 

A. Yes, sir. 

Q. Did you collect the rents? 

A. I collected the rents. I lowered it on two or three occasions, 
for the simple reason that Stone’s murder had been committed there, 
and I couldn’t get a tenant to go into it. 

Q. How much did you get from the tenants that you rented 
133 that house to? 

A. I think I got about $9, or $8, say, after the murder, and 
$15 before it. 

Q. $8? 
A. Yes. 
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Q. Do you remember the case of Gordon against McPherson and 
others, in equity, No. 5339, in which you were plaintiff? 

A. I recollect part of it. : 

Q. Do you recollect the case? You were the plaintiff in the case. 

A. Yes. I hav-n’t thought much of these things since. 

Q. You say in your bill in that case, and you swear to it, that the 
said Kendall has neglected said property, and has permitted the 
buildings on said real estate to be abused, the doors and windows 
carried away, and the plastering a broken, so that the said 
houses by Kendall’s bad management have become damaged and 

much less saleable than when placed in the possession of 
134 said Kendall. You say again: That by his control and pos- 

session of the said real estate Kendall has not only placed it 
out of the power of the plaintiff to make his property pay a fair 
rental value, but has also suffered such property to become unsale- 
able and deteriorated in value. 

A. Yes. 

Q. Now, what was the extent of the damage that was done? 

A. The houses were so dilapidated that up to the time when they 
were offerred for sale nobody would buy them. 

Q. And yet you said in your examination by Mr. Brown that $100 
would put all those houses in proper repair. 

A. Not those. 

. Those four houses is what you said. 

A. No; I said the two houses that — to Mr. Cingria; I 

also said that between two and three hundred dollars would 
135 put in repair the four houses in Mr. Kendall’s charge. 
Q. Between two and three hundred dollars? 

A. Yes; I don’t know but what $200 would have done it. The 
patching of roofs and the — of — mse and all this kind 
of thing make a house very dilapidated when anybody goes into a 
house to rent, when $5 worth of whitewash would put a house in 
condition to make it rent. a 

Q. Now, with respect to this power of attorney; who prepared that 
power of attorney ? 

A. I prepared it. 

Q. How many drafts of that power of attorney were made? 

A. There never was but one; I made it, and made it in Jud 
Cuppy’s office, down on Pennsylvania avenue. I took it to Mr. 
Kendall, and he refused to sign it. 

Q. Why did he refuse to sign it? 
136 A. Because, he said, it did not satisfy him, and he made 
the alternations in it. That power of attorney is in existence 
somewheres, with his alternations. 

Q. What were the alternations that he made? 

A. I have almost forgotten the alternations that he made. 

Q. Did not that power of attorney prohibit him from selling the 
property under the deed of trust, and compel him to hold it until 
the indebtedness was paid by the rents? 

A. No; not in any power of attorney. We did not ask him todo 
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that. We just asked him to keep the property in repair and collect 
the rents and pay the debt. 

Q. You say, then, you did not ask not to sell the property under 
the deed of trust, but to hold it until the indebtedness was paid by 
the rent? 

A. Yes. 

137 Q. You say you did not ask him to do that ? 

A. I simply asked him to hold the property. There was 
no question about bis selling it after he made this proposition. He 
had advertised. He had threatened a sale and advertised two or 
three times, and then finally made this proposition himself to me. 
Then I went and drew up this power of attorney and came to him 
and he objected to it and altered it in his own handwriting. That 
power of attorney is in existence in his own handwriting. 

Q. Who has it? 

A. I do not know. It must be among the papers somewhere in 
Mr. Kendall’s own handwriting. 

. Did not Mr. Kendall give you as one reason for his re- 
138 fusing to accept that power of attorney that under it he could 

not sell the property under the deed of trust, but must hold 
it until the total indebtedness was paid by the receipts from the 
er er 

A All questions of selling had ceased from the time that the 
power of attorney was to be given. 

Q. Didn’t you know that under this deed of trust all of the notes 
which Mr. Kendall held, being unpaid, that Mr. Kendall had a right 
to sell the property at any moment? 

A. Certainly I did, and when he accepted of this proposition of 
which I just now told you, it was good for me. I readily complied 
with his wishes, but he has told me distinctly that he would collect 
the rents and pay the debt, and the power of attorney, I think, ex- 
: owe b ) Is th 

ubmitting a r to witness.) Is that a correct copy 
139 of the power of asians which Mr. Kendall accepted ? 

A. (After examining same.) That, sir, I think, is the real 
copy. 

6 Now, if it had been your intention, and if it was Mr. Kendall's 
agreement that he should not be allowed to sell the property under 
the deed of trust by this power of attorney, don't you think you 
would have inserted that provision especially ? 3 

A. No, because there was no question of selling afterwards when 
the power of attorney was suggested. All question of selling had 
ceased. We had no more to say about selling. The pro y was 
taken with a view to collecting the rents and settling the debt. 

Q. Who prepared this power of attorney ; the second one which 
you have just had submitted to you ? : 

A. That was prepared, a —.— of it, by Judge Cuppy. He in- 

serted a word or two here and there. 
140 Q. But who prepared it; you? 

A. Yes, sir; I prepared it. 

Q. And yet you knew that when this power of attorney was pre- 
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pared and signed Mr. Kendall had a right, if he chose to do so, to 
sell the property under the deed of trust. 

A. Yes, sir, when I prepared the power of attorney; but after he 
accepted the power of attorney I was satisfied then that the whole 
thing was for my benefit. 


Mr. Brown, the counsel for the complainant, offers in evidence 
that portion of the answer of the defendant, John E. Kendall, in the 
equity suit No. 5339, that is referred to in the original bill in the 
suit 5520, namely, the 3rd paragraph of said answer. 

CHARLFS V. GORDON. 


141 Sworn to and subscribed beforeme—_—. 
H. H. ALEXANDER, 
Examiner. 


Adjourned. 


142 Replication of John D. McPherson, Compl't, by Cross-bill. Filed 
April 9, 1881. 


In the Supreme Court of the District of Columbia. In Equity. 


Francis DAINESE, Compl’t 


: v8. | 
CHARLEs V. Gorpon, Jon E. KENDALL, and No. 5520. Doe. 17. 


JohN D. McPHERSON. 
JohN D. McPHERSON 


vs. In — 
Francis DAINESE, CHARLES V. Gon box, JOHN No. 5520. Doc. 17. 
E. KENDALL, et al. 


The complainant, John D. McPherson, by cross-bill, hereby joins 
issue with the defendant to said bill. 7 
ROBT W.McPHERSON, 
Sol’r for McPherson. 


| Endorsed :] 12 pencil: ] (12.) 5520 Doc. 17. F. Dainese, v. John 
E. — 1 et al. Replication of John D. McPherson, compl't, by 
cross-bill. . 


[In pencil: ] (22.) 
143 Decree Setting aside Sale and Ordering New Sale. Filed April 
13, 1881. 
In the Supreme Court of the District of Columbia. Equity. 


Francis DAINESE 
v8. | No 5520. 
Joun E. KENDALL. 


This cause coming on to be heard upon the bill, answer, and testi- 
mony, and argument of counsel having been heard, it is, upon con- 
sideration, this 13th day of April, 1881, ordered, adjudged, and 
decreed that upon the payment of the costs of this proceeding by 
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the plaintiff herein within ten days from this date, the sale hereto- 
fore made by the trustee, John D. McPherson, be and same is hereby 
rescinded and set aside, and from this decree the said defendant 
gives notice of appeal, and the said appeal is allowed. 

By the Court: | 
A. WYLIE. 


[Endorsed :] [In pencil :] (22.) Eq. No. 5520. Sup. Court Dis- 
trict of Columbia. Francis Dainese vs. John E. Kendall. Decree 
setting aside sale and ordering new sale. 


144 Docket Entries. 


1881. April 19. Costs, clerk’s office, to date, paid by deposit $10, 
and bal., 60, by F. Dainese. : 

1881. April 21. Vacation of order of April 13, 1881. Motion for 
and notice of motion filed. Lost or mislaid. 

1881. April 21. Payment of costs under decree of April 13, 1881. 
Receipt for filed. Lost or mislaid. 


145 Corts Paid by Defendant Dainese. 


Mancn 8, 1881. 
F. Dainese to H. H. Alexander, Dr. 


To services as examiner in chancery in F. Dainese va. J. E. 


Kendall e al., Eq. No. 5520 — . $20 00 
Received payment. 
H. H. ALEXANDER. 
4 Apri 5, 1881. 
F. Dainese to H. H. Alexander. , 
To services as examiner in chancery, 32 folios @ 2500 $8 00 
Received payment. 
H. H. ALEXANDER. | 
Approved: CHAPIN BROWN. 


[In pencil :]} (24.) 


146 Order Overruling Motion of Defendant Filed April 21, 1881. 
Filed April 26, 1881. | 


In the Supreme Court of the District of Columbia. In Equity. 


Francis DAINESE 
v. \ 5520. 
Jon E. KEnDAL.LL. 


This cause came on to be ſurther heurd on a motion of the counsel 
for the defendant, John E. Kendall, to set aside the order passed on 
the 13th day of April, 1881, and was argued by counsel, and there- 
upon, upon consideration thereof, the motion was denied. 


By the Court: 
izes : A. WYLIE. 
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[Endorsed :] [In — (24.) In equity. No. 5520. Francis 
Dainese v. John E. Kendall et al. Order overruling motion of de- 
fendant filed Apr. 21, 1881. , 


147 Receipt of Defendant Kendall taken on Docket. 


APRIL 27, 1881. 


Received of Clark $7.80, amount by me paid to W. W. Wishart 
for taking depositions, and by order of court directed refunded to 
me. 


(Signed) | JOHN E. KENDALL. 


148 Undertaking in General Term by Def't Kendall. April 20, 1881. 


In the Supreme Court of the District of Columbia, the 29th day of 
April, 1881. In Equity. 


Francis Danese, Plaintiff, U 1 


v8. 
JohN E. Kenna, Defendants. f 


The defendant Kendall having appealed to the general term from 
the above decree pronounced herein on the 13th of April, 1881, in 
the equity court, and Peter F. Bacon, surety for said appeal, for 
themselves and each of them, their and each of their heirs and per- 
sonal representatives, appearing and submitting to the jurisdiction 
of the said general term, hereby undertake to abide by, perform, and 
pay its judgment, which they agree may be pronounced against all 


o. 5520. 


of them. JOHN E. KENDALL, Appellant 
PETER F. BACON, Surety. 
3 A. WYLIE, 


Justice, &e. 
[In pencil: ] 27. 


[Endorsed : [In pencil:] (26.) No. 5520. In equity. Dainese vs. 
* & ad Umderallug for appeal by John E. Kendall to 
gen’l term. 


149 Decree of General Term Overruling and Reversing Decree of 


In the Supreme Court of the District of Columbia, sitting in Gen- 
eral Term, Cartter, Chief Justice, presiding, this 19th day of Octo- 
ber, A. D. 1881. In Equity. 


Francis DAINESE 


v8. 
JohN E. KEN DALI. & al. 


This cause come on to be heard upon an appeal from the decree 
of the special term, passed therein on the 13th day of April, A. D. 1881, 
vacating and setting aside the sale made by the defendant, John D. 
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McPherson, trustee, on the 26th day of March, A. D. 1877, and was 
argued by counsel: it is now upon consideration thereof ordered, 
adjudged, and decreed that the said decree of the special term be, 
and the same hereby is, overruled and reversed, and that the said 
sale is ratified and confirmed; &, further, that this cause be ro- 
manded to the special term for further proceedings. 
By order of the court. 
7 CARTTER, 


Chief Justice. 


1493 [Endorsed :] [In peneil: ] (27.) In equity. No.5520. Dainese 
vs. Kendall & al. Decree of general term overruling & revers 
ing decree of special term. 4 M. G. T., p. 172. 


[In pencil :] (28.) | 
150 Motion and Notice thereof . 7 to Auditor Filed Oct. 


In the Supreme Court of the District of Columbia. In Equity. 


Francis DAINESE 


vos. 
JohN E. KEN DALL & al. 


The defendant Kendall, by his solicitor, R. Ross Perry, moves the 
court that this case be referred to the auditor to make distribution 
of the proceeds of the sale of ldt"17 in square 140, made by the de- 
fendant McPherson as trustee, on the 26th day of March, A. D. 


1877. 
R. ROSS PERRY, 
Def is Solie’r. 


Take notice that on Tuesday, the Ist day of November, 1881, at 
10 o'clock a. m., or as svon thereafter as counsel may be heard, I will 
call up the above motion before the justice holding the special term 


for equity business. 
R. ROSS PERRY, 
Def is Solie v. 


\ Wo 5520. Doc. 17. 


To Messrs. Cuppy & Brown, comp’t’s solic’r. 
Service acknowledged this 27 day of Oct., A. D. 1881. 
CHAPIN BROWN, 
Comp'ts’ Solic’r. 


[ Endorsed :] lo pencil :] (28.) In equity. No. 5520. Dainese vs. 
Kendall & al. Motion & notice thereof for reference to auditor. 


7—161 


50 FRANUIS DAINESE VS. JOHN Ek. KENDALL Er ALS. 


[In pencil :] (29.) 
151 Order granting Appeal. Filed Oct. 31, 1881. 


In the Supreme Court of the District of Columbia. In General 
Term. In Equity. 


Francis DAINESE 
No. 5520. 


v. 
JoHN E. KENDALL et al. 


And now comes the plaintiff, by his solicitors, and prays an ap- 
peul from the decree entered in this cause the 19th day of October, 
A. D. 1881, and upon consideration thereof the same is allowed. 


By the court: 
CARTTER, Chief Justice. 


[Endorsed :] 155 pencil: ] (29.) In equity. No. 5520. Dainese vs. 
Kendall et al. Order granting appeal. 


152 Appeal Bond. 


In the Supreme Court of the District of Columbia, the — day of ——, 
18—. In Equity. 
Francis DAINESE 
. d No. 5520. 


Jonx E. KENDALL, Joun D. McPHERSON, an 
CHARLES V. GORDON. 


Know all men by these presents that we, Francis Dainese and 
Frank-in Tenney, are bound unto the above-named John E. Ken- 
dall, John D. McPherson, and Charles V. Gordon in the sum of.two 
hundred dollars, to be paid to the said John E. Kendall, John D. 
McPherson, and Charles V. Gordon, the executors or administrators. 

To which payment well and truly to be made, we bind ourselves, 
and each of us, jointly and severally, and our, and cach of our, 
heirs, executors, and administrators, firmly by these presents. 

Sealed with our seals and dated this 31st day of October, 1881. 

Whereas the above-named Francis Dainese has prosecuted his 

appeal to the Supreme Court of the United States to reverse 
153 the decree rendered in the above suit by the said supreme 
court of the District of Columbia: 

Now, therefore, the condition of this obligation is, that if the 
above-named Francis Dainese shall prosecute his said appeal to 
effect and answer all damages and costs, if he shall fail to make good 
his plea, then this obligation shall be void ; otherwise the same shall 
be and remain in full force and virtue. | 
3 FRANCIS DAINESE. SEAL. 

FRANKLIN TENNEY. [sgat. 


D. K. CARTTER, 
Chief Justice.. 


Approved by the court. 


Sealed & delivered in presence of— 
Witness: THO. H. HARBIN. 
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[Endorsed: In pencil:} (30.) In equity. No. 5520. Dainese vs. 
Kendall 4 al. — 1 ae 


Appeal bon 
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Clerk’s Certificate. 


CLERK’s OFFICE, 
SuPREME Court OF THE District or CoLuMBIA. 

I, R. J. Meigs, clerk of the said court, do hereby certify that the 
writings annexed to this certificate are true copies of originals on 
file and of record in said office, and that said originals, together, 
constitute the record of the proceedings of said court in this cause. 

Witness my hand and the seal of said court, this 3rd day of No- 
vember, 1882. 

[Seal Supreme Court of the District of Columbia.] 
| R. J. MEIGS, Clerk, 

R. J. MEIGS, Jr., 
Assistant Clerk. 


Justice’s Certificate. 


I, David K. Cartter, chief justice of said court, do certify the fore- 
going attestation by R. J. Meigs, clerk of the said court, to be in due 
orm. 
Witness my hand and seal, this 3rd Ae November, 1882. 
D. K. CARTTER, [seAt.] 
Chief Justice. 


* 


Clerk’s Certificate to Justice s Official Character. 


I, R. J. Meigs, clerk of said court, hereby certify that David K. 
Cartter, whose genuine signature is subscribed to the foregoing cer- 
tificate, was at the time of signing and attesting the same chief 
justice of said court, duly commiss.oned and qualified. 

Witness my hand and the seal of said court, this 3rd day of No- 
vember, 1882. 

[Seal Supreme Court of the District of Columbia.] 

, R. J. MEIGS, Clerk, 
By R. J. MEIGS, Jr., 

Assistant Clerk. 


Endorsed on cover: Dist. of Col. Supreme Court. No. 161. Francis 
Dainese, appellant, vs. John E. Kendall, John D. McPherson, and 
Charles V. Gordon. Filed 4th November, 1882. 


Supreme Court of the United States. 


OctoBeR TERM, 1886. 
No. 4. 


FRANCIS DAINESE, Appellant, 
v8. 

JOHN BLAKE KENDALL, Executor, and JOHN BLAKE 
KENDALL axp LILEAN KENDALL RUSSELL, heirs and 
devisees of JOHN k. KENDALL, deceased, JOHN D. McPHER- 
SON anp CHARLES v. GORDON. 


Brief for Appellant. 
The present counsel for the appellant came into this case after 


the record had been made up and filed in this Court, having had 
no connection with the case ii. o Court below. 


Statement of the Cuno. 


The material facts in the case, as shown by the bill, cross-bill, 
and answers, and by the evidence, are as follows: 


December 1, 1879, the appellant, Francis Dainese, being the 
owner of property known as lot No. 17, square No. 140, in the 
city of Washington, upon which he had erected four houses, sold 
the same to Charles V. Gordon (one of defendants) for $6,500. 

Gordon paid $500 in cash, and gave three notes for $2,000 
each, due in one, two, and three years, respectively, secured by 
deed of trust on said property, the defendant McPherson being 
named as trustee. 

In August, 1870, Dainese sold the first of said notes to John E. 
Kendall for $2,000, the same being worth, with accrued interest, 
$2,090. 

June 13, 1871, after maturity of ‘said first note, and for some 
reason not appearing, Dainese sold the two remaining notes to 
Kendall, receiving back in consideration therefor the first note 


and $1,803.79 in cash. 
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The transaction thus stood substantially as follows: Appellant 
Dainese retained one of three notes secured by the trust deed, 
but without other security, and Kendall held the other two notes, 
with the additional security of Dainese’s endorsement. 


In June, 1873, the notes not having been paid, Gordon gave 
Kendall a power of attorney (page 34) to collect the rents, to pay 
certain expenses, and, after retaining 5 per cent. commission for 
himself, to pay the debt secured by the trust deed. 


While Kendall was acting under said power of attorney and 
collecting rents at the rate of about $60 per month, (Q. 49, p. 36,) 
but without paying any portion of said collections to Duinese, he 
sued Dainese as endorser upon one of the two notes aforesaid, 
(pp. &,) and obtained judgment against Dainese for principal 
and interest. : | 

After obtaining said judgment Kendall demanded of McPher- 
son, the trustee, to sell the property. McPherson thereupon ad- 
vertised said property and offered it for sale March 26, 1877. 


The day was very cloudy and the weather threatening at the 
hour fixed for the sale, (p. 25; Q. 4, p. 30; Q. 16, p. 31,) and the 
rain was either falling at the time of the sale or had been falling 
immediately before. There were very few persons at the sale and 
no bidders. (P. 25; Q.26, p.33.) Defendant Gordon was there and 
‘read aloud a written protest against the sale, (Q. 36, p. 34; also p. 
25—original page 72,) stating that the matter would be carried 
into court if the sale was proceeded with. The protest was such as 
would naturally have deterred any one from bidding, (see trustee 
McPherson’s testimony, Q. 7, p. 31,) and, as a consequence of the 
reading of said protest,” Kendall was the only bidder for said 
property. (See Kendall’s answer, p. 7 ) 

Kendall bid in said property for $2,000, paying $100 down. 
But the terms of sale have never been further complied with 


and no deed to the property was ever made by the trustee to 
Kendall. 


The property was worth at the time of sale from $4,000 to 
$7,000. (Witness Duncanson says houses worth $1,000 apiece, 
pp. 18 and 21; Wescott says $1,600 or $1,800 apiece, p. 23-24; 
Gordon says $1,000 apiece, p. 25; Dainese says houses, including 
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lots, cost $1,500 apiece, p. 27; and Gordon says $200 or $300 would 
have put them ii good repair, p. 43-44.) Defendants Kendall and 
McPherson, and the auctioneer, Waggaman, testified that the price 
realized was a fair one. ) 


The only witnesses upon the subject of value who were not 
connected with the sale, or interested in the result, were Duncan- 
son and Wescott. 


Within a month after the said sale a reliable party made a 
written offer to purchase the property, if again offered for sale, 
on easy terms at $6,000, provided certain repairs were made. 
(P. 4.) 


After the said sale Kendall made some extensive alterations in 
the property, which he swears cost two thousand dollars. 

April 24, 1877, Dainese filed his bill setting out the facts, and 
praying that the sale be set aside and a receiver appointed to 
collect rents and make repairs; that the property, when in a 
proper condition, be resold under order of court at easy rates on 
long time and in parcels, and that the proceeds of the sale be 
distributed between Kendall and plaintiff according to the notes 
held by them; that Kendall pay the plaintiff one-third the net 
proceeds of the rents collected by him, and that a special audi- 
tor be appointed to state the account between them, and for 
general relief. 


Upon the hearing before Judge Wylie the sale was vacated and 
set aside. Defendants appealed to the General Term, where the 
following decree was entered : 


“It is now, upon consideration thereof, ordered, adjudge1, and 
decreed that the said decree of the Special Term be, and the same 
hereby is, overruled and reversed, and that the said sale is rati- 
fied and confirmed; and, further, that this cause be remanded to. 
the Special Term for further proceedings.” 


From the foregoing decree Dainese appealed to this court. 


SPECIFICATION OF ERROR. 


Appellant alleges that said decree was erroneous in this, that 
it overruled and reversed the decree of the Special Term and 
ratified and confirmed said sale. 
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The transaction thus stood substantially as follows: Appellant 
Dainese retained one of three notes secured by the trust deed, 
but without other security, and Kendall held the other two notes, 
with the additional security of Dainese’s endorsement. 


In June, 1873, the notes not having been paid, Gordon gave 
Kendall a power of attorney (page 34) to collect the’rents, to pay 
certain expenses, and, after retaining 5 per cent. commission for 
himself, to pay the debt secured by the trust deed. 


While Kendall was acting under said power of attorney and 
collecting rents at the rate of about $60 per month, (Q. 49, p. 36,) 
but without paying any portion of said collections to Duinese, he 
sued Dainese as endorser upon one of the two notes aforesaid, 
(pp. ,) and obtained judgment against Dainese for principal 
and interest. 


After obtaining said judgment Kendall demanded of McPher- 
son, the trustee, to sell the property. McPherson thereupon ad- 
vertised said property and offered it for sale March 26, 1877. 


The day was very cloudy and the weather threatening at the 
hour fixed for the sale, (p. 25; Q. 4, p. 30; C. 16, p. 31,) and the 
rain was either falling at the time of the sale or had been falling 
immediately before. There were very few persons at the sale and 
no bidders. (P. 25; Q.26, p. 33.) Defendant Gordon was there and 
read aloud a written protest against the sale, (Q. 36, p. 34; also p. 
25—original page 72,) stating that the matter would be carried 
into court if the sale was proceeded with. The protest was such as 
would naturally have deterred any one from bidding, (see trustee 
McPherson’s testimony, Q. 7, p. 31,) and, as a “ consequence of the 
reading of said protest,” Kendall was the only bidder for said 
property. (See Kendall’s answer, p. 7 ) 

Kendall bid in said property for $2,000, paying $100 down. 
But the terms of sale have never been further complied with 


and no deed to the property was ever made by the trustee to 
Kendall. 


The property was worth at the time of sale from $4,000 to 
$7,000. (Witness Duncanson says houses worth $1,000 apiece, 
pp. 18 and 21; Wescott says $1,600 or $1,800 apiece, p. 23-24; 
Gordon says $1,000 apiece, p. 25; Dainese says houses, including 
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lots, cost $1,500 apiece, p. 27; and Gordon says $200 or $300 would 
have put them i1f good repair, p. 43-44.) Defendants Kendall and 
McPherson, and the auctioneer, Waggaman, testified that the price 
realized was a fair one. 

The only witnesses upon the subject of value who were not 
connected with the sale, or interested in the result, were Duncan- 
son and Wescott. 


Within a menth after the said sale a reliable party made a 
written offer to purchase the property, if again offered for sale, 
on easy terms at $6,000, provided certain repairs were made. 
(P. 4.) | 


After the said sale Kendall made some extensive alterations in 
the property, which he swears cost two thousand dollars. 

April 24, 1877, Dainese filed his bill setting out the facts, and 
praying that the sale be set aside and a receiver appointed to 
collect rents and make repairs; that the property, when in a 
proper condition, be resold under order of court at easy rates on 
long time and in parcels, and that the proceeds of the sale be 
distributed between Kendall and plaintiff according to the notes 
held by them; that Kendall pay the plaintiff one-third the net 
proceeds of the rents collected by him, and that a special audi- 
tor be appointed to state the account between them, and for 
general relief. 


Upon the hearing before Judge Wylie the sale was vacated and 
set aside. Defendants appealed to the General Term, where the 
following decree was entered : 


“It is now, upon consideration thereof, ordered, adjudged, and 
decreed that the said decree of the Special Term be, and the same 
hereby is, overruled and reversed, and that the said sale is rati- 
fied and confirmed; and, further, that this cause be remanded to. 
the Special Term for further proceedings.” 


From the foregoing decree Dainese appealed to this court. 


SPECIFICATION OF ERROR. 


Appellant alleges that said decree was erroneous in this, that 
it overruled and reversed the decree of the Special Term and 
ratified and confirmed said sale. 


4 
Brief. 


I. 

This case differs from an ordinary proceeding instituted to set 
aside a foreclosure sale. It is not a proceeding by a mortgagor 
seeking to redeem. It is a suit by a co-creditor seeking to pro- 
tect his rights which, under the very special and, peculiar cir- 
cumstances of this case, are in a fair way of being totally sub- 
merged. 

The decree of Judge Wylie setting aside the sale was appar- 
ently made in the exercise of a wise discretion, and should not 
have been disturbed. 

It must not be overlooked that, while Dainese and Kendall 
were contemporary mortgagees, as it were, and although Ken- 
dall actually held two of the notes and Dainese only one, yet 
that Dainese was practically the creditor, having the greatest in- 
terest in the sale and the one who most suffers from a failure to 
realize the value of the property. While Kendall actually held 
two of the notes for which he paid Dainese $3,675.79, yet one- 
half of this sum, with the accrued interest, must be repaid to the 
Kendall estate on account of the judgment obtained against 
Dainese. Upon every equitable principle, therefore, Dainese is 
entitled to consideration by the court, and any proceeding, or 
series of proceedings, the net result of which will be a sacrifice of 
his rights, should be regarded with disfavor. 

The sale in controversy was made, not at Dainese’s instance, 
but at the request of Kendall alone, and the property was bid in 
by Kendall at one-third or one-half its fair value. 


IT. 


It is of course well settled that mere inadequacy of considera- 
tion will not in itself—at least, at the instance of a mortgagor— 
warrant the setting aside of an otherwise fair and properly con- 
ducted sale. But, when the inadequacy of consideration is 
marked, the disposition of the courts is to take notice of it in 
connection with other circumstances, where, upon the whole, there 
is ground to believe that equity has not been done, and that 
the interests which the courts are charged to protect will be better 
served by ordering a resale under more favorable circumstances. 
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“The court cannot lose sight of the great disparity between 
the value of the mortgaged premises and the price at which it 
was sold, especially as the purchaser is the mortgagee himself.” 
(Mott vs. Walkly, 3 Edw. Ch, (N. Y.,) 592.) 


In Howell vs. Hester, 3 Green. s Ch., (N. J.) 260, property was 
sold under a mortgage for about one-fourth its value. Upon pe- 
tition of party owning a subsequent incumbrance, and on a 
showing that the property would sell for considerably more, sale 
was set aside and new sale ordered. 


In Rea’s Executors vs. Wheeler, 27 N. J. Eq., 292, property sold 
under mortgage for much below its value. No deed having been 
made, sale was vacated at instance of complainant. 


Adams vs. Haskell, 10 Wis., 123: 

Sale of mortgaged premises by referee. Property bid in for 
less than one-third its value. Agent of petitioner offered to bid 
near its value if sale opened. Court below ordered ‘resale on 
condition that amount offered be deposited as a bid and certain 
costs paĩd. Order affirmed, and the court referred to it as “a 
very sound exercise of discretion under the circumstances.” 


In Vaughn vs. Smith, 3 Tenn. Ch., 368, a sale by a master was 


opened a second time on an advance bid of 10 per cent. 


See also Brush vs. Shuster, 3 Abb. N. C., 82; 24 N. J. Eq., 60; 
3 Johns. (N. V.) Ch., 424. 


Montague vs. Dawes, 96 Mass., 373: 

“One who undertakes to execute a power of sale is bound to 
the observance of good faith and a suitable regard for the inter- 
ests of his principal. He cannot shelter himself under a bare 
literal compliance with the conditions imposed by the terms of 
the power. He must use a reasonable degree of effort and dili- 
gence to secure and protect the interests of the party who intrusts 
him with the power.” 


Mortgagor permitted to redeem, notwithstanding sale, upon 
the ground that notice was so defective that it “ proved ineffectual 
to attract purchasers.” 


Roche vs. Farnsworth, 106 Mass., 513: 

“In this case the advertisement brought no bidders to the auc- 
tion, and none were there, except Farnsworth’s attorney and the 
defendant Riley, who was brought there by the auctioneer. It 
could hardly be called a sale at public auction.” 
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Final decree allowing redemption on certain terms fixed by 
court. 


In Drinan vs. Nichols, 115, Mass., 357, “ although the mortgagee 
acted in good faith, and did all she supposed she was legally 1 
quired to do in conforming to the terms imposed by the power,” 
yet, not being fully regardful of the interests of the mortgagor in 
the matter of giving personal notice to the plaintiff, the court said : 


“The sale is therefore liable to be set aside in equity, no deed 
having been delivered, and the plaintiff is entitled to redeem 
upon terms equitable to all parties.” 


III. 


It is not assumed that all of the above cited cases are closely 
parallel with the one now before the Court, each case resting 
largely upon its special facts. Yet the general principles are con- 
ceived to have an equal application to the present case. In sev- 
eral of the cases referred to the mortgagor is the party seeking 
relief, and any doctrine sanctioning relief in such cases would 
seem to apply a fortiori to the case at bar, where the party ag- 
grieved is a co-creditor, having equal equities with the creditor 
who forced the sale and bid in the property. 

Did this creditor who forced the sale, and the trustee acting 
under his directions, proceed with a due regard for the interests 
of all parties? Were they fully mindful of and studiously care- 
ful to guard the interests of all parties, or in fact of any party 
except Kendall himself? 

In Markey et al. vs. Langley et al., 92 U. S., 142, this Court, in 
speaking of a sale by a first morgagee, said that he is a trustee 
for the benefit of all concerned ;” that he must regard the inter- 
ests of others as well as his own, and “should seek to promote 
the common welfare.” 

Is there any pretence that Kendall did this in the present in- 
stance? Under his instructions the property was put up for sale 
on a day when the weather was bad—“ very cloudy and threat- 
ening” — to adopt the language of the trustee himself, (Q. 16, p. 
31,) when there were no bidders on hand at all, and after Gor- 
don had read aloud a written protest warning all parties that the 
sale, if then made, would be contested ; which protest the trustee 
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himself admits would have deterred any one from bidding, and 
which defendant Kendall substantially admitted in his answer 
(p. 7) did actually prevent any bids being made except his own. 


Under these circumstances, to employ the language of the 
Court in 106 Mass., 515, above cited, “it could hardly be called 
u sale at public auction.” 


It was the manifest duty of the trustee, seeing the impossibility 
of a fair and advantageous sale at that particular date, to have 
adjourned it to a more favorable opportunity. To sell under the 
circumstances at that hour and on that day was little short of a 


willful sacrifice of the rights of every one concerned, except 
Kendall. 


In such a case it was not sufficient that there was a “ literal and 
technical” compliance with the , terms of sale; it should have 
been a fair and reasonable compliance in order to secure an 
advantageous sale of the property for the benefit of all parties 
interested.” (Horsey vs. Hough, 38 Md., 139, quoted by this court 
in 92 U.S., 154.) 


In Roche vs. Farnsworth, (106 Mass., 513,) above cited, the sale 
was avoided because the advertisement “brought no bidders.” 
In the present case there were no bidders, either because of the 
very threatening weather, cr bonnes as the defendant Kendall 
admitted in his answer, “in consequence of” the protest of Gor- 
don. But the point in the mutter is that in consequence of these 
merely transitory circumstances, one or both, and both of which 
might have been avoided by a postponement, there were no bidders. 


Yet, in the face uf this all-important fact, the sale was persisted 
in, and the whole property thrown into Kendall’s hands at very 
much less than its actual value. 


IV. 


Dainese’s interest appears to have been given little considera- 
tion ; yet, in what respect was he in fault? There is not a shadow 
of proof that he was responsible for the protest or that he was 
present at the sale or even in the city at that time. If, therefore, 
the protest operated to prevent anything like a fair sale, he has 
a right to complain that the sale was persisted in at a time when 
its only effect must have been an absolute sacrifice of his rights. 
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On the other hand, the court can readily estimate the very 
considerable profit arising to Kendall out of the whole transac- 
tion, taking into consideration the rents collected, the amount 
recovered in the judgment against Dainese, and the possession of 
the property, itself worth twice or thrice the amount bid for it. 

If the decree of the General Term be reversed, and the original 
decree of Judge Wylie be allowed to stand and a new sale be 
ordered and a proper accounting had, it cannot be shown that 
Kendall’s estate will be harmed in any way, while Dainese’s in- 
terests will be protected; whereas, if the decree confirming the 
sale be affirmed, Kendall’s estate will be most unjustly enriched 
at the expense of Dainese, who will be effectually stripped of a 
large part of his just dues, all of which could be provided for 
from the proceeds of a new sale. 

It is to be observed that thé repairs or alterations alleged to 
have been made by Kendall subsequent to his bidding in the 
property have little if any bearing on the original merits of the 
case, having been made by Kendall after the bill to set aside the 
sale was filed. 

We respectfully submit that the decree of the Court in General 
Term, herein appealed from, should be overruled. 


J. W. & GEO. L. DOUGLASS, 
Attorneys for Appellant. 
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Since this cause was docketed, John E. Kendall, appellee, 
bas departed this life, and his representatives, both personal 
and real, have been substituted and appear in his stead, and 
for whom we submit this brief as to the merits of the con- 
troversy. 

A motion was made by Mr. Perry, counsel for John E. 
Kendall, to dismiss the appeal, on the ground that the de- 
cree appealed from was not final; and briefs are filed by 
both parties on this question, but the consideration of the 
motion was postponed until the hearing on the merits. 

On an examination of the printed record, it seems to us 
that it bardly states the case fully enough to enable this 
Court to pass fairly on the merits of the controversy, be- 
cause the record in suit at-law, No. 18,891, (R., p. 9, 14), 
of Kendall vs. Dainese; and in Equity suit 5889, (R., p. 2, 
7, 14), Gordon vs. Kendall, et al; and the deed of trust un- 
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der which the sale was made, (referred to on p. 12,) being 
in Liber 602, folio 324, are neither of them copied into this 
record, although made part of the case by references there- 
to. 

If it should appear to the Court, that the record is too 
defective to present the nature of the issue, and the prob- 
able equities of the case, we suggest that an opportunity be 
given to have the deficiencies supplied. We hope, how- 
ever, there is apparent from the record as naw certified, 
facts undisputed sufficient to govern the decision on the 
merits. 

The bill was filed April 24, 1877, for the purpose of set- 
ting aside a sale made March 26, 1877, by the defendant, 
John D. McPherson, as trustee under a deed of trust, given 
Dec. 1, 1869, to secure $6,000, on lot 17 square 140, im- 
proved by 4 small frame houses. 

The bill is filed by Francis Dainese, the payee of the notes 
secured by the trust and the alleged holder of one of the three 
notes representing the $6,000—each note being for $2,000 
and due in one, two and three years. 

The bill also seeks to have a re-sale, through the Court, 
and an account with defendant, Kendall, as to certain rents 
said to have been collected by him, and to have 3 applied 
on the note held by complainant, (the other two being held 
by said defendant), and to have the proceeds of such re-sale 
apportioned in like manner. 

The defendant, Charles V. Gordon, is the maker of the 
notes, and was the owner of the equity of redemption. 

The ground on which a new sale is asked, is that of in- 
adequacy in the price. The question of accounting for rents, 
and apportioning the proceeds of sale, can be adjusted on 
reference to the auditor in the present suit,so that practi- 
cally, the only question to be considered by this court on 
the merits, is the one in regard to re-sale. 


r * 


* Dee i tu 


Shall the sale made by the trustee to defendant, Kendall, 
for $2,000, stand as a valid sale? 

The sale was made in parcels, (p. 88,) on fair terms, } cash, 
balance in three instalments,at 6,12 and 18 months. (R, p. 2.) 
The property had been advertised for sale, previous to June 
1, 1878, more than once, (R., p. 84, 86, 45,) and again in 1876, 
(p. 2,) and no sale made for want of bidders, and because of 
the bill for injunction filed by Gordon. This bill was un- 


- availing, and notwithstanding the protest of Gordon, at the 


subsequent offer, the property was finally sold. 

Then began the present litigation, wherein Dainese seeks 
to set aside the sale, on claiming an interest in the proceeds, 
the right to which interest, as against Kendall, had been 
expressly denied to him in the previous litigation at law, 
in No. 18,891. (R, p. 8, 9, 14.) 

Dainese had endorsed the two notes to Kendall, and as 
such endorser, was held liable, personally, for payment of 
the last note, in the said suit at law, and judgment was so 
entered therein. 

The trustee, John D. McPherson,a well known member 
of the bar of this Court, and of high standing as a citizen 


ol this District, says that the sale was for as much as the 


property would bring at auction (p. 81). 

Thos. E. Waggaman, who has probably had as much ex- 
perience in real estate business, as any man in Washington 
City, and who knew the value of property in the neighbor- 
hood of this, says it was a fair sale, for a fair price (p.83). 

H. S. Litchfield, the builder, says, that $500 apiece for 
these houses, when sold to Mr. Kendall, was all they were 
worth (p. 38). He put on $2,150 worth of repairs for Mr. 
Kendall, directly after the purchase, the contract for which 
had been made before the bill was filed (p. 7, 38). 

The very manner and place of construction of these houses, 
and the second-hand material, old lumber from barracks out 
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of which they were built, shows that the property was of very 
little value. They were built on piles driven in the ground; 
(p. 26). and afterwards, the street was graded above the 
grade of the lots, about 12 feet, (p. 85). leaving the houses 
in a hole. The shingle roofs could not be repaired, under 
building regulations, (p. 38) so that new tin roofs were ro- 
quired, at great expense, to render the property fit for hab- 
itation. Its tenants had been of alow grade of colored people, 
and Stone had murdered his wife in one of these houses, 
thereby making it a place of dread to superstitious tenants, 
and imparing its rental value (p. 48). 

It seems to us, that the complainant is not in a position 
to maintain this bill, for various reasons; that the same 
questions were, in the main, decided in favor of defendant, 
in the previous litigation referred to in the pleadings; that. 
on the merits, the controversy must be determined, so far as 
the sale is concerned, in favor of defendants; and that if 
there are open questions concerning the account between 
Dainese and Kendall’s estate, they can be settled on the 
reference to auditor asked for. (p. 49.) 


The offer made by Compton, (p. 4,) is only a pretence. 
Compton was a tenant of one of these houses, (p. 48,) and 
there was nothing in the offer to give it the semblance of 
good faith; and nothing to give any security that the pay- 
ments would be made, on the long time indicated. The 
sale by Dainese to Gordon, Dec. 1, 1869, looks to be for a 
fictitious consideration. At any rate, there was no good 
faith shown by Gordon in paying the notes given for the 
deferred payments. It was very evidently a strained valu- 
ation, if not a fictitious one, that was named in the transac- 
tion. 

A sale will not be set aside for inadequacy of price, un- 
less the price be so grossly inadequate as to shock the 
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moral sense of the Court, and to create at once, upon its be- 
ing mentioned, a suspicion of fraud. 
Clark ve. Krause, 2 Mack. 559. 
Clark ve. Trust, Co., 100 U. S. 149. 
Lessee of Cooper ve. Galbraith, 3 Wash. C. C. 546. 


The complainant can make no claim to have the sale in 
this case set aside, on any other ground than that of price, 
for he claims no other interest in the property,than to have 
a share of the proceeds of the sale; and his contention is, 
that it should sell for enough to pay his note. 

We submit if your honors should conclude, that the de- 
cree appealed from was of such nature as to give you juris- 
diction of the cause, that said decree should be affirmed. 

JAMES S. EDWARDS, 
JOB BARNARD, 
Solicitors for Appellees. 
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c. w. BUTTZ, 4C., vs. THE NORTHERN PACIFIC RAILROAD CoO. 1 
1 Tux Norrsern Paciric R. R. Company, Respondent, 
v8 N. 122. 


FRANCIS Prnoxro, Appellant. 


Filed Sept. 2ist, 1882. 
B. S WILLIAMS, Clerk. 


2 Summons for Relief. Complaint Served. 


TERRITORY OF DAKoTA, 0 hace 
County of Cass, f 


District Court, Third Judicial District. 


Tue NORTHERN Paciric Rattroap Company, Pl'ff s, 
against 
Francis Peronto, Def't. 
Summons. 


The Territory of Dakota to the above-named defendant : 


You are hereby summoned and required to answer the complaint 
of the plaintiff in the above-entitled action, a copy of which is here- 
with served upon you, and to serve a copy of your answer to said 
complaint on the subscribers, at the office of Thomas & Benton, city 
of Fargo, in said county, within thirty days after the service of this 
summons upon you, exclusive of the day of such service; and if you 
fail to answer to said complaint within the time aforesaid the plain- 
tiff in this action will apply to the court for relief demanded in the 
complaint. 

Dated at Fargo, Dakota Territory, a 26, 1881. 

I. B. McCONNELL, 


ey Plaintiff's Attorney. 
3 Summons. Complaint. 
JuDIcIAL District, } we 
Cass County, : 
District Court. 


Tue NortTHerN Pactric RAILROAD Company, Pl'ffa, 


v8. 
Francis Peronto, Def't. 


Filed April 4, 1882. GEORGE I. HOOTES, Clerk, 
By N. C. MORGAN, y. 
WM. B. McCONNELL, 3 
Att’y for N. 
TERRITORY OF Dakora, County of Cass : 


I hereby certify and return that the within summons came to my 
hands on the 26th day of April, A. D. 1881, and that I served the 
same the 26th day of April, 1881, by delivering to and leaving 
with the within-named def’t a true copy of the same. 

J. E. HOGGART, Sheriff, 

Fees $1.15. By C. W. HOGGART, Dep't’y 

1—253 


Sheriff. 
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CHARLES w. BUTTZ, 4C., vs. 
4 TERRITORY OF Daxora, County of Cass: 
District Court, Third Judicial District. 


Tue NORTHERN Pactric RAILLROAD Company, Pl'ff, 


v8. 
Francis Peronto, Defendant. 


The plaintiff, complaining of the defendant, states the following 
facts constituting his cause of action: 

I. The plaintiff is a corporation duly organized and existing under 
and by virtue of that certain act of Congress approved July 2d, 1864, 
entitled “ An act granting lands to aid in the construction of a 
railroad and telegraph line from Lake Superior to Paget Sound on 
the Pacific coast by the northern route,” and under and by virtue 
of the several subsequent acts and joint resolutions of Congress re- 

lating to the same subject. 
5 II. That the plaintiff is the owner and seized in fee and en- 

titled to the immediate possession of the following-described 
land: That part now occupied by you of the northeast corner of lot (1 
of the northeast quarter (5 section seven (7), township one hund 
and thirty-nine(139) of range — ht (480, and south of the right of 
way of the Northern Pacific Rai — Company and east of the lots 
owned by Harry O'Neil, east of First street of Fargo, the same be- 
ing within the city of Fargo and Territory of Dakota. 

in. That the defendant is in possession thereof and withholds 
the same from the plaintiff. 

Wherefore the plaintiff demands judgment— 

I. For possession of the said premises. 

II. For fifty dollars, the plaintiff’s damages by withholding the 
same, together with costs of this action. 

WM. B. McCONNELL, 
Plaintiff’s Attorney. 


6 Territory oF Dakota, County of Cass: 


William B. McConnell, being first duly sworn, deposes and says: 
That he is the attorney and agent of the plaintiff in the above-en- 
titled action; that plaintiff is a corporation, and that he makes this 
verification on their behalf, and that he has read the foregoing 
complaint and known the same to be true of his own knowledge, 
except as to those matters therein stated on information and belief, 
and as to those matters he believes it to be trne. 

WILLIAM B. McCONNELL. 


Sworn and subscribed to before me this 26th day of April, 1881. 
 [yorary seat.] CHARLES W. DARLING, 
Notary Public in and for Cass County, Dakota. 


THE NORTHERN PACIFIC RAILROAD CO. 


7 Copy. 
Territory or Dakota, County of Cass: 
Third Judicial District. 


Summons & Complaint. 


THe NortHern Pacrric RaitRoap CoMPANY 
vs. 
Francis PRRON TO. 


W. B. McCONNELL, 
Att’y for N.,. 


8 Notice of Trial. 
TERRITORY OF DAkora, County of Cass: 
District Court, Third Judicial District. 
Tue NortTHerN PAcirFic RAILROAD Company, Plaintiff, 


against 
Francis Peronto, Defendant. 


Sin: You will please to take notice that the issue in the above- 
entitled action will be brought on for trial at the next general term 
of the district court aforesaid, appointed to be held in and for the 
county of Cass, at the court-house, in the city of Fargo, in said 
county, on the 7 day of June, 1881, at the opening of said court on 
that day, or as scon as thereafter a- counsel can be heard. 

Dated May 26th, 1881. 

Yours, respectfully, 
WM. B. "Gane 108 

6 ttorney for N ,. 

To C. W. Buttz, attorney for defendant. 


9 Notice of Trial. 
District Court. 
THe NortTHenrn Paciric RAILROAD Company, Pl’ff, 


U. 
Francis Peronto, Def 't. 


8 
ö, Due service of the within notice is hereby admitted this 26 day 
f, of May, A. D. 1881. 
C. W. ing; * 
NN . 
WM. B. McCON 241. 
Attorney for N ,. 


Filed May 26th, 1881. 
GEO. D. FOSTER, Clerk, 
By W. W. SMITH, Dep. 
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10 Note of Issue. 
District Court, Cass County. 
NoRTHERN PaciFic RAILLROAD Company, Plaintiff, 


v8. 
Francis Peronto, Defendant. 
Last pleading served May 23d, 1881. Wm. B. McConnell, attorney 
for plaintiff ; C. W. Buttz, attorney for defendant. 


Will the clerk please file this note of issue and enter the cause on 
the calendar for the June, A. D. 1881, general term of this court. 


Yours, &c., 

W. B. McCONNELL, 

Attorney for Plaintiff. 
Filed May 26th, 1881. 

GEO. T. FOSTER, Clerk. 

By W. W. SMITH, Dep. 

Note of Issue. 
Copy. 
THE NORTHERN Paciric RAILROAD CoMPANY 
v8. 
FRANCIS PERONTO. 
11 Answer. 


TERRITORY OF Dakota, County of Cass: 
District Court, 3d Judicial District. 
THE NorTHERN PaciFic RAILROAD Company, Pl'ff, 


v8. 
Francis Peronto, Def’t. 


The defendant, for answer to the complaint, says that he denies 
each and every allegation of the plaintiff’s complaint, and requests 
strict proof of the same, except the matters and things hereinafter 
admitted. 

He admits that plaintiff is a corporation lawfully chartered by the 
said laws of the United States. 

He admits that he is in possession of the land mentioned in plaint- 
iff’s complaint, and has been in such possession since the time here- 
inafter set forth. 

The defendant, for a further defence, says that he is a natural-born 

citizen of the United States, and as such citizen having then 
12 and there the qualifications of a pre-emptor on the 5th day of 

October, 1871, settled upon the north half of the northwest 
quarter of the northeast quarter, and lot 1; quarter of section num- 
ber 7, in township numbered 139 of range numbered 48; in the dis- 
trict of lands, subject to sale at the land office at Pembina, Dakota 
Territory, containing 150% acres, and made improvements and 


—— 
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THE NORTHERN PACIFIC RAILROAD CO. 5 


built a house on said land, and continued to improve the same for 
a long time, to wit, to the present. 

That the defendant continued to reside upon said land, and upon 
the 28 of July, 1873, signed, and on the 11th day of August, 1873, 
presented his declaratory statement to the register and receiver of 
the said land office, declairing his intention to claim the aforesaid 
tract of land as a pre-emption right, under the act of Sept. 4, 1841. 

And alleging settlement October 5, 1871, which said declara- 
13 tory statement was filed within three months after the filin 

of the township plats, and according to law. That the sai 
land officers thereupon wrongfully and unlawfully refused to per- 
mit the said defendant to pre-empt the said land, or to file his said 
declaratory statement, but rejected the same for the reasons follow- 
ing, and no others, to wit: 

“The declaratory statement of Francis Peronto, &c., offered this 
day, cannot be filed for the reason, that lands therein described are 
railroad lands, as shown by a diagram filed in the Department of 
the Interior, 21st of Feb’y. 1872, by The Northern Pacific Railroad 


a: 
“The alleged settlement prior to the filing of said diagram, and 
withdrawed, of the odd sections, are illegal and cannot be recognized 
by this office as the lands, by reason of Indian treaty, were not 
subject to homestead or pre-emption settlement.” 
That the defendant thereupon duly appealed from the de- 
14 ceision of said register and receiver to the Commissioner of 
the General Land Office, who, on or about the 14th day of 
February, 1874, wrongfully and under an erroneous construction of 
the law, approved the said decision of the land office, for the reasons 
following, and none others. 
“Francis Peronto, &c., alleging settlement Oct. 5, 1871. * J 


have to state that I find upon examination that all of the tracts are 


within the limits of the grant to the N. P. R. R. Co. which attached 
to the odd sections May 23, 1873, and at the date of the alleged set- 
tlement the lands were embraced in the Sissiton & Whopeton In- 
dian reservation, the Indian title to which was not extinguished 
until? May 2nd, 1873, at which date the withdrawal for the com- 
pany became effective, they ex-luding any prior pre-emption claim 

to the odd sections, which could only attach after the extin- 
15 guishment of the Indian title.” 

That thereupon the defendant duly appealed from the de- 
cision of said Commissioner to the Hon. Secretary of the Interior, 
who on the 19th day of September, 1874, affirmed the decision of 
the Commissioner aforesaid,“ on the ground and for the reason 
stated to have led to the conclusion you (the Commissioner) reached,” 
and rejected and refused the pre-emption claim of this defendant ; 
allof which said decisions were — and unlawful, and based 
upon a misconstruction of the law by the officers aforesaid. 

The defendant further says that the land described in the plain- 
tiff 's complaint, and for which it brings this suit, is included within 
and forms a part of the land described in the defendant- declatory 
statement aforesaid. The defendant further says that the land sued 
for did not vest in or become the property of The Northern Pacific 
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16 Railroad Company by virtue of the act of Congress refer-ed 
to in plaintiff’s complaint or any other act; and that the 
land aforesaid at the date oft suid charter formed a part of an Indian 
reservation and so continued until May 6, 1873, when the Indian 
title was extinguished. That the said road was not “ definitely 
located and “a plat thereof filed in the office of the Commissioner 
of the General Land Office” with reference to the land in question 
untill May 26, 1873, when the pre-emption claim of this defendant 
had already attached, and but for the erroneous construction of the 
acts of Congress — said company he would have been per- 
mitted to pre empt said land. 
The defendant further shows that at the time of the extinguish- 
ment of the Indian title, and ever since, he has resided upon and 
improved the said land and claimed the same as a 
17 pre-emption; and he is informed and believes that the plain- 
tiff in consequence of such wrongful construction of the said 
laws by the said land officers has obtained the United States title to 
said lands, when in truth and in fact this defendant has the equita- 
ble title to said lands and is entitled to the legal title thereto. 
Wherefore the defendant prays— 
That the said title of the plaintiff be declared to be void and ob- 
tained in violation of law. 
That the title to said'land be declared to be in this defendant, and 
that he be quieted and protected in the possession thereof. 
That the plaintiff be perpetually enjoyned from enforcing or at- 
tempting to enforce its said title; and 
That such other and further relief may be granted as to 
18 the court may seem proper and necessary to protect and pre- 
serve the rights of this defendant in the premises. 
C. W. BUTTS, Atty for Def.. 
TOOMEY & FRANCIS anp 
SEDDLER, MILLER AND PADGOTT, 
Of Counsel. 
TERRITORY OF Dakota, County of Cass: 


Personally appeared before me, John T. McCarther, a notary pub- 
lic in and for the Territory of Dakota, Francis Peronto, the above- 
named defendant, and who, upon oath, after the foregoing answer 
(in the case of the Northern Pacific R. R. Co. vs. Francis Peronto) 
had: been carefully read to him, says: That said answer is true to his 
own knowledge, except as to those matters and things therein stated 
upon information and belief; as to those matters and things he be- 
lieves them to be true. 


his 
FRANCIS x PERONTO. 
[mark.] 


Witness to F. P. Mosby— 
J. W. BUTTS. 
W. H. BURNETT. 


Sworn and subscribed before me this 23d day of May, 1881. 
JOHN T. McCARTHER, 
Attorney Public of Dakota. 
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19 Territory or Daxora, County of Cass: 
District Court. 
NorTHErRN Paciric RAILLROAD Company, Plaintiff, 


v8. 
Francis Peronto, Defendant. 


The plaintiff, for reply to the new matter set forth in the answer, 
denies that the defendant is or ever has been a citizen of the United 
States, or that the defendant is or ever was a qualified pre-emptor of 
public lands of the United States, and it denies that the defendant 
ever settled upon the lands described in the answer, or upon any 

rt thereof, and denies that the defendant has ever improved said 

ands. 

The plaintiff further denies that the refusal of the officers of the 
local land office to receive the declaratory statement of the defend- 
ant, mentioned in the answer, was wrongful or unlawful; but avers 
that the same was rightful and in accordance with law. 

The plaintiff further denies that the decisions of the Commissioner 
of the General Land Office and of the Secretary of the Interior, men- 
tioned in the answer, were either of them erroneous; and it avers 
that both said decisions were rightful and in accordance with 

the law. And the plaintiff further alleges that his line 
20 of railroad was definitely located and actually completed 
and put into operation from a point at the crossing of 
the Red River of the North, on or near the eastern boundary 
of the lands described in the answer, and extending across the 
said lands, and thence many miles westward, prior to January 


Ist, A. D. 1872; and that the portion of its said line so located and 


constructed has ever since that time been maintained by the plain- 
tiff and operated by it; and the same -as been, long prior to the 
commencement of this action, been duly examined and upproved by 
the Government of the United States, in the manner provided by 
the act of Congress of July 2d, A. D. 1864, incorporating the North- 
ern Pacific Railroad Company. 

The plaintiff further alleges that prior to March 30th, 1872, the 
Northern Pacific Railroad Company has duly filed in the office of 
the Secretary of the Interior a map showing the route of its railroad 
in Dakota Territory east of Missouri river, including the portion 
thereof actually completed and put into operation as aforesaid, where- 
upon the Commissioner of the General Land Office of the United 
States duly made out and forwarded to the register and receiver of 
the United States land office at Pembina, said office being that of 
the United States land district wherein the lands described in the 
answer were situated, a diagram showing the said route, and also a 

letter of instruction tosuch local land officers, of which a copy 

21 is hereunto annexed, marked Exhibit A. 
The lands described in the answer formed part of the said 
odd-numbered sections referred to in the said letter of instruction. 

And the plaintiff further alleges that at the time the said portion 
of its line of railroad was located and completed across said lands as 
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aforesaid the Indian title thereto had not been extinguished; and 
that as soon as such title was extinguished the said land forthwith 
vested in the plaintiff under and by virtue of the said act of Con- 
gress, and of the several subsequent acts and joint resolutions of 

ngress relating to the same subject-matter, and by completion of 
the said portion of its line of railroad, under and in pursuance of 
said acts. 

Wherefore the plaintiff prays judgment as in the complaint already 


prayed 
W. P. CLOUGH, 
Att'y for NV. 


22 Fe 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Wasuinoton, D. C., March 30, 1872. 


Register and Receiver, Pembina, Dakota Ter. 


GENTLEMEN: I transmit herewith diagram showing the designated 
route of the Northern Pacific Railroad, under act of July 2d, 1864, 
and by diretion of the Secretary of the Interior you are directed to 
withhold from sale or lecation, pre-emption, or homestead entry all 
the surveyed and unsurveyed odd-numbered sections of public lands 
falling within the limits of 40 miles, as designated on this map. 

You will also increase in price to $2.50 per acre the even-num- 
bered sections within these limits, and dispose of them at that rata- 
bility, and under the pre-emption and homestead laws only. 

No private entry of the same being admissable until these lands 
have been offered at the increased price. 

This order will take effect from the date of its receipt by you, and 
you are requested to acknowledge without delay the time of its re- 


ceipt. 
Very respectfully,. | 
W. W. CURTIS, 
Acting Commissioner. 
23 DEPARTMENT OF THE INTERIOR, 


GENERAL LAND OFFICE, 
Wasuineaton, D. C., June 11th, 1873. 


Register & Receiver, Pembina, D. T. 


GENTLEMEN: The Northern Pacific Railroad Company filed in this 
office on the 26th ult., in accordance with law, a map of the definite 
location of their road from the Red River of the North to the Mis- 
souri river in Dakota Ter. I have accordingly prepared a diagram, 
which is herewith transmitted, showing the forty and fifty miles 
limits of this land 2 along said line, with also the forty-mile 
limits of withdrawal ordered by my letter to you of March 30th, 
1872, upon a designated line, and you are hereby directed to with- 
hold from sale or entry all the odd-numbered sections, both sur- 
veyed and unsurveyed, falling within those limits, and to hold sub- 
ject to pre-emption and homestead entry only the even-numbered 
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sections at $2.50 per acre, within the forty-mile limits, and $1.25 — 
acre between the forty and fifty mile as indemnity limits. The 
even-numbered sections within the forty-mile limits of former with- 
drawal, now falling without the present corrected limits, will be re- 
duced in price to $1.25 per acre. 

The right of the road attaches to both surveyed and unsurveyed 
lands from the date of filing the map of definite location in this 
office, to wit, May 26th, 1873, from which date also the even sec- 

tions become double minimum. 
24 Be pleased to acknowledge the date of the receipt of this 
etter. 
Very respectfully, W. W. CURTIS, 
Acting Commissioner. 
Unitep States LAND OFFICE, 
Farco LAND District, Dakota. 


I, Horace Austin, register of said land office, do hereby certify 
that the foregoing is a true and correct copy of letters of the Com- 
missioner of the General Land Office at Washington, D. C., bearing 
dates, respectively, March 30, 1872, and June 11, 1873, and of the 
whole of said letters, and that the same has been carefully compared 
with the originals of said letters now on file in my office. 

Witness my hand at the city of Fargo, D. T., this 12th day of 


Jan’y, A. D. 1882. 
HORACE AUSTIN, Register. 


sneer ] Copy. District court for Cass county, D. T. The N. 
P. R. R. Co. vs. Francis Peronto. Reply. Filed April 4th, 1882. 


George I. Foster, clerk, by N. C. Morgan, dep'y. 


25 F. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND Orrick, November 25, 1881. 


I, N. C. McFarland, Commissioner of the General Land Office, do 
hereby certify that the annexed papers are true and literal exempli- 
fication of certain papers on file as of record in this office, as follows: 

“A.” Containing two (2) pages. Letter from this office to the 
— ig and receiver of Pembina, Dakota Territory, dated March 30, 

“B.” Containing one (I) page. Letter from said register and receiver 
gg Commissioner of the General Land Office, dated April 22, 

“C.” Containing one (1) page. Letter from the Secretary of the 
Interior to the Commissioner of the General Land Office, dated Ma 
— 1873, and the endorsements thereon of date of receipt in this 
office. 

“D.” Containing one (1) page. Declaratory statement of 
26 Francis Peronto, dated July 28, 1873, and the endorsements 
on the face of the same. | 

E.“ * one (I) page. Letter of said register and receiver 
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to H. S. Back, dated August 11, 1873, so far as the same relates to 


the claim of Francis Peronto. 
4 F.“ Containing two (2) . Aco by H. S. Back, dated 
October 11, 1873, so far as it relates to the claim above mentioned. 
“G.” Containing two (2) pages Letter frum this office to the said 
register and receiver, dated Feb’y 14, 1874, so far as the same relates 
to said above-mentioned claim. 
“H.” Containing four (4) pages. — by H. S. Back, so far as 
the same relates to the said claim of Francis Peronto. 
J.“ Containing one (1) page. Letter from the Secretary of the 
Interior to the Commissioner of the General Land Office. 
27 dated September 19, 1874, so far as the same relates to the 
claim of Francis Peronto. 
“K.” Containing two (2) pages. Letter from this office to the said 
ister and receiver, dated August 20, 1873. | 
n testimony whereof I have hereunto subscribed my name and 
caused the seal of the General Land Office to be affixed at the City 
of Washington, on the day and year above written. 
(SEAL. N. C. McFARLAND, 
Commissioner of the General Land Office. 


98 Exuisit A. 
Pacific Railroad Record F. C. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFice, WasHINGTON, D. C., March 30, 1872. 


Register and Receiver, Pembina, Dakota Territory. 


GENTLEMEN: I transmit herewith diagram showing the designated 
rout- of the Northern Pacific railroad under act of July 2nd, 1864, 
and by direction of the Secretary of the Interior you are directed to 
withhold from sale or location, pre-emption, or homestead entry 
all the surveyed and unsurveyed odd-numbered sections of pub- 
lic lands falling within the limits of 40 miles as designated on this 


map. 

You will also increase in price to $ per acre the even-num- 

bered sections within those limits, and dispose of them at that rata- 

bility, and under the pre-emption and homestead laws, no 

29 rivate entry of the same being admissable until these lands 
— — offered at the — rice. 

This order will take effect from the date of its receipt by you, and 

you are requested to acknowledge without delay the time of its re- 


ceipt. 
. Very respectſully, * — 
ing missioner. 


66 B.” 
U. S. Laxp Orrice, Pemsrna, D. T., April 22, 1882. 
Hon. Willis Drummond, Commissioner of the General Land Office; 
Washington, D. C. 
Sm: We have the honor to acknowledge the receipt of your favor 


— 
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of the 30th ult., F,“ also — showing the designated route 
of the Northern Pacific R. R. under act July 2nd, 1884, and 
30 instructions relative to the disposition of lands within the R. 


R. limits. a 
Very respectfully, L. B. BRASHER, Register. 
GEORGE F. POTTER, Receiver. 
66 C 99 


Z. B. S. LAN DS & R. R'ps, 
DEPARTMENT OF THE INTERIOR, 
Wasnixdrox, D. C., 26th May, 1873. 
Sir: I transmit herewith for appropriate action map of the defi- 
nite location of the Dakota division of the Northern Pacific rail- 
road between the Red and Missouri rivers, received on the 24th in- 
stant, with letter of same date from W. K. Mendenhall, Esq., att’y 
for the company in this city. 
Very respectfully, your ob’t servant, 
: C. DELANO, Secretary. 
Hon. Willis Drummond, Comm’r G. L. O. 
Rec’d G. L. O. May 28, 1873. 


31 66 D 9? ’ 


Declaratory Statement for Cases where the Land is not subject to Private 


Entry. ' 

I. Francis Peronto, of Cass co., Dakota, being a native born cit-' 
izen of the United States and head of family, consisting of wife: 
and six children, have, on the 5th day of October, A. D. 1871, set- 


- tled and improved the N. 3 of N. W. 3, and N. W. Jof N. E. 3, and 


lot 1 quarter section number 139, of runge number 40, in the dis- 


trict of lands subject to sale at the land office at Pembina, D. T., 
and containing 900 acres, which land has not yet been offered 


at public sale, and thus rendered subject to private entry ; and I do 

hereby declare my intention to drain the said tract of land asa pre- 

emption — under the provisions of said act of September 4, 
1841. 


32 Given under my hand, this 28th day of July, A. D. 1873. 
FRANCIS x PERONTO. 
mark. 


In presence of— 
H. S. BACK. 
U. S. Lanp OFFIce, 


Pemsina, D. T., January 27, 1874. 
Application of Franeis Peronto rejeeted. Em braces railroad lands. 
GEORGE F. POTTER, Receiver. 


60 * 
Lanp Orrice, Pemsina, D. T., 
11 August, 1873. 
H. S. Back, Esq., present: 
The declaratory statement of Francis Peronto * * * of- 
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fered this day, cannot be filed for the reason that the lands therein 
described are railroad lands, as shown by the diagram filed 

33 in the Department of the Interior 21st of February, 1872, by 
the Northern Pacific Railroad Company. 

The all settlement prior to the filing of the said diagram and 
withdrawal of the odd sections are illegal, and cannot be recognized 
by this office, as the lands, by reason of Indian treaty, were not sub- 
ject to homestead or pre-emption settlement. 

* 


* * * 
Very respectfully, ’ 
e * L. B. BRASZ ER, Register. 


GEORGE F. POTTER, Receiver. 


F. 


Prmpina, D. T., October 11, 1873. 
Register & Receiver U. S. Land Office: 
GENTLEMEN: As an attorney for Francis Peronto * * * I 
hereby appeal from yours decision to refuse to receive 
34 their declaratory statements to the hon. Commissioner of the 
General Land Office for the following reasons, to wit: 


1st. That the Northern Pacific Railroad Company has no rights 


to said lands before the extinguishment of the Indian title. 
2nd. That the rights of settlers commence simultaneously with the 
extinguishment of the Indian title. 
3d. That section three of the act chartering the Northern Pacific 
Railroad Company says, in effect— 
That whenever the odd sections are occupied by homestead set- 
tlers, then other lands must be taken in lieu thereof.” | 
Also that said odd sections must be “ free from pre-emptions claims 
or rights” at the time the map of survey is filed with the Secre- 
tary of the Interior. 
35 4th. We claim settlement prior to any filing of map or dia- 
gram of preliminary survey with the Secretary of the Interior. 
Wherefore we ask that our declaratory statement be received 
1— to entering into contest to secure our rights to the said 
nd. 


Very respectfully, 
H. 8. BACK, 
Att’y for the above Claimants. 
“Gq.” 
F. DEPARTMENT OF THE INTERIOR, 


GENERAL LAND OFFICE, 
WasuHinctTon, D. C., Feb’y 14, 1874. 
Register and Receiver, Pembina, D. T. 


GENTLEMEN: Referring to your letter of October 16 and January 
27th last, transmitting papers on appeal from your decision 

36 rejeeting the declaratory statements of the following parties for 
conflict with the grant to the Northern Pacific f. R. Co. to 
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Frances Peronto, N. ö N. W. 1 & N. W. } of N. E. }, and lot 1, sect. 
7, 139-48, alleging settlement ber 5. 1871— 
* * * * * * 

I have to state that I find upon examination that all of the tracts 
are within the limits of the grant to the Northern Pacific R. R. Co. 
which attached to the old sections May 26, 1873, and at the date of 
the alleged settlement the lands were embraced in the Sissiton and 
Whopeton Indian reservation, the Indian title to which was not ex- 
tinguished untill May 2nd, 1873, at which date the withdrawal for 
the company became effective, thus excluding any prior pre-emp- 
tion claims to the odd sections, which could only attach after the 

extinguishment of the Indian title. I therefore approve 
37 pour action jn rejecting the declaratory statements as to the 

odd sections, and you will so advise the parties, allowing the 
usual sixty days for appeal. 


Very respectfully, WILLIS DRUMMOND, 
Commissioner. 
66 H.” 
To the honorable Commissioner of the General Land Office, Wash- 
ington, D. C.: 


Sin: Your decision of the fourteenth of February, 1874, relative 
to the case of Francis Peronto * * * rs. The Northern Pacific 
Railroad Company was received by me March 20, 1874. 

I would respectfully appeal from your decision in the case to the 

honorable Secretary of the Interior. 
38 The points of exception to,the ruling are of a general as 
well as of a specific nature. 

First. Exceptions are taken to the ruling that the said R. R. Co. 
have a right to file a map for lands to which the Indian title has 
not been extinguished, or that the preliminary survey and other 

roceedings which must necessarily preceed- the filing of the map, 
in order to render the map or its filing legal, could have taken place 
before the extinguishment of the Indian title any more than settlers 
could make a legal settlement prior to that time. Hence, no sur- 
vey, location, or map could have been made, perfected, or filed so as 
to take effect the moment or day of the extinguishment. 

Second. To giving the said R. R. Co rights to lands within said 
reservation that are denied to settlers. 

Third. To the ruling that the withdrawal of odd sections 
39 for the company became effective prior to the time the grant 
attached or prior to the time when the rights of the settlers 

could or did attach. 

Fourth. To the ruling that the odd sections occupied by bona 
settlers at the date of extinguishment of Indian title and at the date 
of the withdrawal of said lands should revert to said company or 
that the rights of the company should attach thereto to the exclu- 
sion of the rights of the settlers. 


14 CHARLES w. BUTTZ, 40., vs. 


Argument. 


First. There is nothing in the charter of said railroad co. grant- 
ing rights to any lands to which the Indian title is not extinguished, 
and the Land Commissioner’s instructions of August, 1873, to the 

register and receiver of the land office in the Pembina dis- 
40 triet relative to the status of these lands were to the effect 
“that railroad settlers and Sioux half-breed scrip claimants 
-had no rights previous to extinguishment of Indian title, and all 
es should appear after such extinguishment and make their 

ings.” , 

— The honorable Commissioner, by his decision, gives to 
the R. R. company the privilege of filing their claim to these lands 
long before the Indian title was extinguished and prior to the 
time he states that their grant attached. We do not claim that the 
settlers acquired any legal rights prior to the extinguishment of the 
Indian title, but that the practice of the Department permits therein 

to date their declaratory statement back to date of settlement; 
41 but if this practice or usageof the Department is to be changed 
to their detriment in this instance, yet being upon lands the 


instant the extinguishment is perfected, their rights must attach, and 


such lands must be considered as held adversely to and reserved 
from the company grant. 

Third. According to the honorable Commissioner’- ruling, there 
are twenty-three days from the time of the date of withdrawal, May 
2, 1873, and the time the grant attached, May 26th, 1873. Section 


three of the charter of said company says: That odd sections not 


occupied by settlers at the time of withdrawal are hereby granted,” 
&c. If the rights of the settlers and of the company were to take 
effect simultaneously, yet the settler excludes the company (to the 
sections actually occupied) by virtue of their charter. 
42 Fourth. We claim the rights of pre-emption, under the law 
approved March 27th, 1854, entitled an act for the relief of 
settlers on-lands reserved for R. R. purposes. 
HENRY S. BACK, | 
Attorney for Appellant. 
46 1 * 


DEPARTMENT OF THE INTERIOR, 
Wasuineton, D. C., September 19, 1874. 


Sin: In the case of Francis Peronto * * * vs. The Northern 
Pacific Railroad Company, involving title to certain lands formerly 
included within the claim of the Sisseton and Wahpeton bonds of 
_ Santee Sioux Indians, on appeal. 

I affirm your decision of February 14th, 1874, in favor of the 

company, on the grounds and for the reasons stated, to have 
43 led to the conclusions you reached, and return herewith the 
papers transmitted with your letter of June 5th, 1874. 


e C. DELANO 


Secretary. 
To the Comm’r of the General Land Office. 
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DEPARTMENT OF THE INTERIOR, 
Wasuinerton, D. C., August, 20, 1873. 


Register and Receiver, Pembina, Dakota : 
GENTLEMEN: Refer-ing to my letter to you, of the 11th instant, in 
reply to telegram of 6th, I have now to advise you further 
44 respecting the lands — held by the Sisseton and Wahpeton 
bands, under the second article of the treaty of 19 of Feb- 
ruary, 1867. By letter of June 25th, 1873, from the honorable Com- 
missioner of Indian Affairs, this office was informed that the consent 
of the Indians to the amended agreement, confirmed by act of Con- 
gress, February 14, 1873, had been obtained on the 2nd of May last, 
= the proceedings approved by the secretary on the 19th of June, 
ultimo. 
The lands became thereby a part of the public domain for dis- 
posal as other lands after May 2, 1873. a 
The map of general route of the Northern Pacific Railroad through 
these lands was filed February 21, 1872, and upon extinguishment 
of the Indian title they fell within the provisions of the sixth 
45 section of the act of July 2, 1864, so far as they lie within 
forty miles of such general route. 
Upon the definit- location, — 26, 1873, the odd sections became 
a part of the grant to the company and the indemnity right of 
selection vested in the ten miles additional limits as per instructions 


to you of the 11th of June last. You will be governed in your 


action respecting these lands by the — 

The even sections within the forty miles limits of the definite lo- 
cation must be held at $2.50 per acre, and only disposed of under 
the homestead and pre-emption laws. 


Very respectfully, 
2 5 WILLIS DRUMMOND, 
Commissioner. 
46 The Northern Pacific Railroad Co. vs. Francis Peronto. 


Filed April 1st, 1882. 
GEORGE I. FOSTER, Clerk, 
By N. C. MORGAN, Deny 


47 DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Wasnixdrox, D. C., December 7th, 1881. 


I, N. C. McFarland, Commissioner of the General Land Office, do 
hereby certify that the annexed paper is a true and literal exempli- 
fication of a letter from the Secretary of the Interior, dated May 26th, 
1873, and the endorsement thereon of the date of receipt in this 
office, and that the annexed tracing is a true and literal exemplifi- 
cation of the map of the Dakota Division of the Northern Pacific 
N between the Red and Missouri rivers, received with said 

r. 
In testimony whereof I have hereunto subscribed my name and 


PPP 
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caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 
lu. s. G. L. o. Seal.] 
N. C. McFARLAND, 
Commissioner of General Land Office. 


Lanp & R. R. or DEPARTMENT OF THE INTERIOR, 
: Wasninoaton, D. C., 26th May, 1873. 


Sir: I transmit herewith for appropriate action map of the defi- 
nite location of the Dakota Division of the Northern Pacific railroad 
between the Red and Missouri rivers, received on the 24th instant, 
with letter of same date from W. R. Mendenhall, Esq., a‘t’y for the 
co. in this city. 

Very respectfully, your ob’t servant, 
C. DELANO, Secretary. 


Hon. Willis Drummond, Com. G. L. O. 
(Rec’d G. L. O. May 26, 1873.) 


48 Exarsit L. 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF INDIAN AFFAIRS, 
WasHInoTon, D. C., Dec. 8, 1881. 


I, Hiram Price, Commissioner of Indian Affairs, do hereby certify 
that the paper hereto attached is a true and literal copy of the agree- 
ment between the United States and the Sissiton and Wahpeton In- 
dians of Dakota, executed at Sissiton agency, Lake Traverse reser- 
vation, D. T., May 2d, 1873, and Fort Totton agency, Devil’s Lake 
reservation, May 19th, 1873, except that the words “ eight hundred 
thousand dollars,” on page 2, line 20; the word “ included,” on pa 
4, line 11; the word “amount,” on page 4, line 13, and the words 
“as hereby amended,” erased, do not appear on the original, and the 
word “ contained ” is interlined, in liew of the word “ included,” on 

4, line 11, to correspond with the original, as the same appears 


in the files in this office. 
H. PRICE, Commissioner. 


49 DEPARTMENT OF THE INTERIOR, 
WasuHineotTon, D. C., Dec. 8, 1881. 


I, S. J. Kirkwood, Secretary for the Department of the Interior of 
the United States of America, do hereby certify that Hiram Rice, 
whose name appears signed to the foregoing certificate, is now, und 
was at the time of signing the same, Commissioner of Indian Affairs, 
and that full faith and credit are due to his official acts as such; 
and that the paper hereunto attached is a true and literal copy of 
the agreement between the United States and the Sisseton and 
Wahpeton Indians of Dakota, executed at Sisseton Agency, Lake 
Traverse reservation, May 2nd, 1873, and Fort Totten Agency, 
Devil’s Lake reservation, May 19th, 1873, except that the words 
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“eight hundred thousand dollars,” on page 2, line 20, the 

50 word“ included,” on page 4, line 11, the word “ amount,” on 

page 4, line 13, and the words “as hereby amended” erased, 

do not appear on the original, and the word “contained is inter- 

lined in lieu of the word “ included,” on page 4, line 11, to corre- 

spond with the original, as the same appears in the file in this de- 
partment. 

In testimony whereof I have hereunto set my hand and have 

caused the seal of said department to be affixed on the day and 


year above written. 
[ SEAL. | S. J. KIRK WOOD, Secretary. 


51 Whereas tlie Sisseton and Wahpeton bands of Dakota or Sioux 

Indians on the 20th day of September, A. D. 1872, made and 
entered into an agreement in writing, signed on one part by the 
chiefs and headsmen of said bands, with the assent and approval of 
the members of (said) bands, and upon the other part by Moses N. 
Adams, James Smith, Jr., and William A. Forbs, commissioners on 
the part of the United States, which said agreement is as follows, 
to wit: 

Whereas the Sisseton and Wahpeton bands of Dakota or Sioux 
Indians made and concluded a treaty with the United States, at the 
city of Washington, D. C., on the 19th day of February, A. D. 1867, 
which was ratified, with certain amendments, by the Senate of the 
United States on the 15th day of February, A. D. 1867, and finally 

romulgated by the President of the United States on the 

52 nd day of May, in the year aforesaid, by which the Sisseton 

and Wahpeton bands of Sioux Indians ceded to the United 

States certain privileges and rights supposed to belong to said bands 
in the territory described in article II of said treaty; and 

Whereas it is desireable that all said territory, except the portion 
thereof comprised in what is termed the permanent reservations, 
particularly described in article- III and IV of said treaty, shall be 
ceded absolutely to the United States upon such considerations as in 
— and equity should be paid therefore by the United States; 
an 


Whereas said territory now proposed to be ceded is no longer 
available to said Indians for the purposes of the chase, and such 
value or consideration is essentially necessary in order to enable 

said bands interested therein to cultivate portions of 

53 said permanent reservation and become wholly self-support- 

nee ing by the cultivation of the soil and other pursuits of in 
ndry : : 

Therefore, the said bands represented in said treaty, and parties 
thereto, by their chiefs and headmen, now assembled in council, 
do propose to M. N. Adams, William H. Forbes, and James Smith, 
Jr., commissioners on behalf of the United States, as follows: 

First. To sell, cede, and relinquish to the United States all their 
right, title, and interest in and to all lands and territory particu- 
larly described in article II of said treaty, as weil asall lands in the 
Territory of Dakota to which they have title or interest, excepting 
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the said tracts particularly described and bounded in article- III 

and IV of said treaty, which last-named tracts and territory are ex- 
pressly reserved as permanent reservation for occupancy and 

54 cultivation, as contemplated by article- VIII, IV, and X of 
said treaty. 

Second. That, in consideration of said cession and relin- 

uishment, the United States should advance and pay annually, for 
the term of ten years from and after the acceptance by the United 
States of the propositions herein submitted, eighty thousand ($80,000) 
dollars, to be expended, under the direction of the President of the 
United States, on the plan and in accordance with the provisions of 
the treaty aforesaid, dated February 19, 1867, for goods and provis- 
ions, for the erection of manual labor and public schools, and to the 
erection of mills, blacksmith-shops, and other work-shops, and to 
aid in opening farms, breaking land, and fencing the same, and in 
furnishing agricultural implements, oxen and milk cows, and such 
other beneficial objects as may be deemed most conducive to 
55 the prosperity and happiness of the Sissetons and Wahpeton 
bands of Dakota or Sioux Indians, entitled thereto according 
to the said treaty of February 19, 1867; such annual appropriations 
or considerations to be apportioned to the Sissetons and Devil Lake 
Agencies in proportion to the number of Indians of the said band 
located upon the Lake Traverse and Devil’s Lake reservations re- 
spectively ; such apportionment to be made upon the basis of the 
annual reports or returns of the agents in charge, said considera- 
tions, amounting in the aggregate to $800,000, payable as aforesaid 
without interest. 

Third. As soon as may be the said territory embraced within said 
reservation described in article IV (Devil’s Lake reservation) should 
be surveyed, as Government lands are surveyed, for the purpose of 

enabling the Indians entitled to acquire permanent rights in 
56 the soil, as contemplated by Article V of said treaty. 

Fourth. We respectfully request that, in case the foregoing 
propositions are favorably entertained by the United States, the sale 
of spirituous liquors upon the territory ceded may be. wholly pro- 
hibited by the United States Government. 

Fifth. The provisions of article V of the treaty of Feb. 19, 1867, 
to be modified as follows: An occupancy and cultivation of five 
acres upon any particular location, for a term of five consecutive 
years, shall entitle the party to a patent for forty acres; a like occu- 
pancy and cultivation of ten acres, to entitle the party to eighty 
acres; and a like occupancy and cultivation of any tract to the ex- 
tent of twenty acres shall entitle the party so occupying and cul- 

vating to a patent for 160 acres of land. Parties who have 
57 already selected farms, and cultivated the same, may be en- 

titled to the benefit of this modification. Patents so issued 
(as hereinbefore set forth) shall authorize a transfer or alienation of 
such lands situated within the Sisseton agency, after the expiration 
of ten years from this date, and within the Devil Lake reservation 
after the expiration of fifteen years, but not sooner. 
Sixth. The consideration to be paid, as hereinbefore proposed, is 
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in addition to the provisions of article VI of the treaty of February 
19, 1867, under which Congress shall appropriate, from time to time, 
such an amount as may be required to meet the necessity of said 
Indians, to enable them to become civilized. 

Seventh. Section sixteen thirty-six within the reservation shall 
be set apart for educational purposes, and all children of a suita- 

ble age within either reservation shall be compelled to 
58 attend school at the discretion of the agents. 

Eighthly. At theexpiration of ten (10) years from this date all 
members of said bands under the age of twenty-one years shall re- 
ceive 40 acres of land from said permanent reservation in fee simple. 

Eighth. At the expiration of ten years the President of the United 
States shall sell or dispose of all the remaining or unoccupied lands 
in the Lake Traverse reservation (exception that which may here- 
after be set apart for school purposes), the proceeds of the sale of 
such lands to be expended for the benefit of the mombors of said 
bands located on said Lake Traverse reservation; and at the expi- 

ration of fifteen years the President shall sell or dispose of all 
59 the remaining unoccupied lands (excepting that which may 

be hereafter set apart for the school purposes) in the Devil’s 
Lake; reservation the proceeds of the sale of such lands shall be ex- 
— for the benefit of all members of said bands who may be 
ocated on the said Devil Lake reservation. 

“Executed at Sisseton agency, Dakota Territory, Lake Traverse 
reservation, this 20th day of September, A. D. 1872.” 

And whereas the Congress of the United States, upon considera- 
tion of the provision of said agreement hereinbefore recited, did, by 
the act making appropriation for the current and contingent ex- 
—— of the ladies epartment, and for fulfilling treaty stipula- 
_ lations with the various Indian tribes for the year ending June 

thirtieth, eighteen hundred and seventy-four, and for other purposes, 

approved February 14, 1873, provides as follows, to wit, “ For 
60 the amount, being the first of ten installments of the sum of 
eight hundred thousand dollars named in a certain agree- 
ment made by commissioners appointed by the Secretary of the In- 
terior under the provisions of the act of June seventh, eighteen 
hundred and seventy-two, with the Sisseton and Wahapeton bands 
of Sioux Indians for the relinquishment by‘said Indians of their 
claims to or interest in the lands described in the second article of 
the treaty made with them February 19, 1867, the same to be ex- 
— under the direction of the President for the benefit of said 
ndians in the manner prescribed in said treaty of 1867, as amended 
by the Senate, eighty thousand dollars. 

And the said agreement is hereby confirmed, excepting so 

61 much thereof as is contained in paragraphs numbered, re- 
spectively, third, fourth, fifth, sixth, seventh, eighth, and 
ninth: Provided, That not — of this amount shall be expended un- 
till after the ratification by said Indians of said agreement; 

And whereas the said bands of Dakota Sioux Indians have been 
— assembled in council, and therein represented by the chieſs 
and headmen, and the provisions of said act of Congress, and amend- 
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ments thereby made to the said above-recited agreement havin 
been fully explained by the commissioners on the part of the Uni 

States, and the said agreement, as amended, having been fully in- 
terpreted, and now being understood, we, the said chiefs and head- 
men of the said Sisseton and Wazpton bands, duly authorized by 
our people so to do, do hereby accept, assest, confirm, ratify, 
and agree to the said amendments, and to the said agree- 
ments as amended, and declare that the same is, and shall 
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hereafter be, binding upon us and the members of said bands. 


Witness our hands and seals at the Lake Traverse agency, Da- 


kota Territory, this second day of May, A. D. 1873. 


GABRIELL RENVILLE. 
WAMDIENPIDIRTA his x mark. 
TACANDUPAKOTANKA his x mark. 
WICANSPIN UPA. 

ENTINKIYA. 

HOKXIDANNAXTE his x mark. 
WAKANTO his x mark. 
WAMDIDUTA his x mark. 
WAXICUNMAZA his x mark. 
WASUKIYE his x mark. 
TARAMPIPETA his x mark. 
AKICITANAJIN his x mark. 
XUPEKIYN his x mark. 
MAGAIYAKE his x mark. 

PETER TAPETATANKA. 
TAMNIYAGE his x mark. 
ITOJANJAN his x mark. 

INIHAN his x mark. 

MICHAEL RENVILLE. 

IXAKIYE his x mark. 

PAUL MAZAWAKUTEMANI his x mark. 
ELIAS CRAN WAT AKA PI his x mark. 
KAMPESKA his x mark. 

SIMON ANAWAGMANI his x mark. 
JOHN R. RENVILL. 

DANIEL RENVILL. 
TAOKIYEOTA his x mark. 
MACHAEL PAUL. 

JOHN WANIYARPEYA his x mark. 
ROBERT HOPKINS. 

ALX. LA FRAMBOISE. 


We certify, on honor, that we were present and witnessed of the 
Indians above. 


G. H. HOWES. 

H. T. LOVETT. 

JOHN L. HODGMAN. 
CHARLES P. La GRANGE. 


I hereby certify, on honor, that I have fully explained to the In- 


dians, in council, the above instrument, and that the Indians ac- 


knowledged the same to be well understood —— 


THOMAS A. ROBERTSON, Interpreter. 
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Executed at Sisseton 
D. T., this second day of May, 1873. 


IHE NORTHERN PACIFIC RAILROAD CO. 


MOSES N. ADAMS, 
JAMES SMITH, In., 
Commissioners. 


Devit’s LAKE RESERVATION, 
Fort Torron Acency, D. T., May 19, 1873. 


WAH-NA-TA his x mark. 
TEE-OH-WASH-TAG his x mark. 
MAH-PEE-AH-KEO-DEN his x mark. 
E-V(E)PE-KA-GE his x mark. 
CHON-TE-MA-ZA his x mark. 
CA-DO-YE his x mark. 
WA-KIN-YAN-RO-TA his x mark. 
I-CAR-TA-KE his x mark. 
IN-IM-U-TA-PA his x mark. 
MU-I-YA-TO-HO-NAX-TE. 
TOM-WAN-NON-PA his x mark. 
WE-I-YA-KA-MA-ZA. 
MA-KA-NA-HU-HU-ZA. 
MA-KA-I-DE-YA his x mark. 
XIP-TO his x mark. 
WA-KA-NO-KI-TA his x mark. 
TA-TE-O-PAX-IM-A-NI his x mark. 
KU-PAHU-WA-KAM.-A his x mark. 
A-KI-CI-TA-DU-TA his x mark. 
TA-WA-CIN-HA his x mark. 
RU-PAHN-WAX-TE his x mark. 
RI-O-IN- YAN-I: ¥AN-KE his x mark. 
RAN-IN-WAN-KE his x mark. 
MA-ZA-HA-HOMSNI. 
WAM-DI-HI-YE-YA his x mark. 
WI-CER-PI-WA-KAN-NA his x mark. 
WAX-I-EM-U-NAPE-WU-AZ-U-AZ his x mark. 
HA-OI4Y-DA his x mark. 
WAM-DI-O-KI-GA his x mark. 
WA-KAN-HOI-MA-YA his x mark. 
HE-WA-KA-NA his x mark. 
I-HOW-GI his x mark. 
MA-KOI-MA-ZA-LE his x mark. 
TA-RIN-CA-SIN-TE his x mark. 
NA-GI-WA-KAM his x mark. 
WE-CI-NI-HON his x mark. 
CO-JE-VAN-I-CA his x mark. 
WAM-DI-CAX-KPI his x mark. 
TATE his x mark. 
U-JIN-PI his x mark. 
HINT-KA-RO-TA his x mark. 
HIN-HAN-XO-NO his x mark. 
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ncy, Lake Traverse reservation, 
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Wttnesses to the signatures of above chiefs and soldiers: 
LEWIS CASS HUNT, 
Lieut. Col. 20th Infantry. 
JAMES B. FERGUERSON, 
Act. Ast Surgeon L. &. A. 


66 I hereby certify upon honor that I have fully explained to 
the Indians the above instrument, and that the Indians ac- 
knowledge the same to be well understood by them. 
GEORGE H. FARIBAUET, Interpreter. 


Executed at the Fort Totton agency, Devil Lake reservation, 
this 19 day of May, 1873, in open council, by the Sisseton and Wah- 
ton bands of Sioux, of “ Lake Traverse” reservation, who signed 
this on the 2nd day of May, 1873, as above written. 
| JAMES WRIGHT, In., 
WM. H. FORBES, 
MOSES N. ADAMS, 


Commissioners. 
67 Testimony. | 
Tux NORTERN Paciric R. R. Co. vs. Francis PERONTO. 
Dec. 20, 1881. 


Joskrh DELARIES, witness for defendant, being called and sworn, 
testified as follows: 


Direct examination by Mr. Toomey: 


Q. What is your name? 
A. Joseph Delaries. 
Q. Where do you live? 
A. My home is at Pembina. 
Q. In this Territory ? 
A. Yes. 
Q. How long have you lived in this Territory? 
A. About thirty-five years. 
. Are you acquainted with Francis Peronto ? 
A. Yes. | 
Q. How long have you known him? 
A. About forty-three years. 
Q. State where you first became acquainted with him. 
A. At Winnepeg. 
68 Q. State whether or not you knew Francis Peronto’s mother. 
A. Yes, was well acquainted with her. 
Q. How many years have you been acquainted with her? 
A. Have been well acquainted with her about 35 years; knew 
her a little before. 
Q. How long since you first knew her at all ? 
A. About 42 or 43 years. 
Q. State whether or not she was a white woman. 


(Objected to by Mr. McConnell.) 


PO Al ale ds 
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A. Yes, sir; she was a white woman. 
Q. State whether or not she was so reputd in the neighborhood 
and among her acquaintances. 


(Objected [to] by Mr. McConnell.) 


A. Yes. 
Q. State if you know of what nationality Francis Peronto’s 
mother was. 


(Objected [to] by Mr. McConnell.) 


69 A. She always suid she was a French-woman from from 
the old country. 
Q. State if you know what language she spoke? 
A. French. 
Q. State whether or not from your acquaintance with her you re- 
garded her as a French woman. 


(Objected [to] by Mr. McConnell.) 


A. Yes; I did. 

Q. You may state where you were born. 

A. I was born in Canada. 

Q. State whether or not you speak French. 

A. Yes. 

Q. State whether, from your knowledge of Francis Peronto’s 
mother, you regarded [her] as a French woman. 


(Objected [to] by Mr. McConnell.) 


A. Yes. 
Q. State whether or not she spoke the French language. 
A. Yes; all the time. 5 
Q. . — or not you are familiar with the Indian race. 
Ves. 
70 Q. State whether or not Francis Peronto’s mother had any f 
of the features and peculiarities of the Indian race. «4 


(Objected [to] by Mr. McConnell.) 


A. No. 

Q. State whether or not you are familiar with what is commonly 
called half-breeds or mixed people. 

A. Yes. 

Q. You may now state whether or not Francis Peronto’s mother 
had any indication whatever of being a half-breed. 


(Objected [to] by Mr. McConnell.) 


A. No, sir. 

Q. Describe, if you can, the general features, color of hair, color 
of eyes, and complection of Francis Peronto’s mother. 

A. Her hair was a little more curly than mine—not as dark as 
mine; her eyes, blue; she was a white woman, with a red face. 

Q. What were the general features ? 

71 A. She had round face; was a fat woman. 
Q. How about her cheek bones? 
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A. Round—not prominent. 
Q. What do you mean by red face ? 
A. With color on her face. 
Q. — whether or not you knew Francis Peronto’s father. 
A. Yes. 
Q. State, if you know, what race his father belonged to. | 
A. Well, he looked like a Frenchman. 
Q. State, if you —, whether or not he had Indian blood, and, if 
—, to what proportion. 
A. I could not tell. He looked like [a] white man and never spoke 
anything but French. 
Q. State if you know where Francis Peronto was born. 
A. Yes. 
Q. State where. 
A. At Goose River, in Dakota. 
Q. State, if you know, how far from Fargo, D. T. 
A. I don’t know exactly. 
72 Q. About how far? 
A. About 35 or 38 miles. 
Q. Do you know where Grand Forks is? 
A. Yes. 
Q. State whether or not he was born between Fargo and Grand 
orks. 
A. Yes; about 34 or 35 miles from Grand Forks. 
Q. About how far from the Red river? 
A. His mother told me about 18 or 20 miles back from the river. 
Q. How long since his mother died ? 
A. Three years. 
Q. State where she died. 
A. At my house in Pembina. 


Cross-examination by M. McConngE LL : 


Q. How old are you, Mr. Delarier ? 
A. I will be 67 on the fourteenth of March. 
Q. You say you have been in Dakota about 35 years? 
73 A. Yes. 
as Q. And have known Francis Peronto 42 or 43 years? 
. Yes. 
Q. Where did you know him before you came to Dakota? 
A. At Fort Gary. 
Q. Have you resided in Pembina for 35 years? 
A. Not all the time; lived 5 years at St. Cloud. 
Q. When was that? 
A. Twelve years ago. 
By the Court: St. Cloud, Minnesota? 
A. Yes. 
By MeCoxx kl. I.: When you went to Fort Gery, was not there a 
great many Indians there? 
A. Yes; a good many then. 
2 — there a good many half- breeds living there? 
. Yes. 
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Q. Did the half-breeds of that vicinity generally speak the French 


aE the 
74 . They always spoke mixed French and Indian; some 
French words and some Chippeway. 

Q. Did not some of the Indians speak French pretty well? 

A. Very few; I have known only one who spoke French well. 

Q. How close did you live to Pembina ? 

A. About 5 miles. 

Q. How long half you lived on that farm ? 

A. Five years. 

Q. Where did you live before you went on that farm? 

A. On the next farm; gave that one to my son and moved on 
the next. 

Q. When you came to this country were there many French peo- 
er at — near Fort Garey ? 


. Yes. 
5 Fort Gary and Winnepeg are very close together, are they 
not 
A. They are the same town. 
Were you married when you came here? 
75 A. No. 
— Q. Are you or your wife any relation to Peronto? 
No. 
Q. How close did you live to Peronto’s father and mother? 
A. Not very close while his father was alive, but only two or three — 
acres after his father died. g 
Q. Did she move to Pembina when you did? 


A. Yes. 

Q. Where did she die? —— 

A. At my house. 

Q. When did Peronto’s father die? 

A. I think about 39 or 40 years ago. 

Q. Where did he die? 

* — For Garey. He started from Pembina sick, and went there 
and died. 


. How long were you acquainted with him before he died? 
1 got acquainted with him about the same time as with the 


5 0 


y. 
76 a 3 Then you must have known him 4 or 5 years before he 
ied ? : 
A. Yes. 
Q. How close did you live to his father? 
A. About six miles. 


By Mr. Toomey: 


Q. His father had a farm there? 
A. Yes. 


(Cross-examination resumed): 


Q. How old is Francis Peronto now? 
A. I think he is about 54. 
4—253 
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Q. He was born on the Goose river? 

A. Yes. 

Q. Do you know that? 

A. No; only from his mother; she told me so last time, 5 days 
before she died. 

a. _ not Peronto been regarded as a half-breed Indian? 

No. 

Q. og not his father been regarded as a half-breed Indian ? 

A. No. 

Q. He has not? 

A. No, sir. 
77 Q. Have not people of the same color as Peronto living up 
there been treated and regarded as half- breeds? 

A. There were a good many Frenchman as look as Peronto. I 

had a brother darker than Peronto. 


78 Action for Ejectment. 


NoRTHERN Paciric RAILROAD Co. vs. Francis PERONTo. 


W. P. CLovon, for pl'ff; Maj. C. W. Burrz, for def 't, and Toomry 
FRAxcIS, of counsel. 


Francis PERONTO, def t, sworn, testifies, thro’ the interpreter, Mr. 


Miller. 


Examination by Maj. Butrz: 


Q. State your name. 
A. Francis Peronto. 
Q. State your age. 
A. Fifty-four years old. 
Q. Your place of residence. 
A. Fargo, Dakota Territory. 
Q. Where were you born? 
A. On Goose river. . 
Q. Where is Goose river ? 
A. North of Fargo. 
Q. How far north of Fargo? 
A. About 40 miles. 
Q. On which side of the Red river of the north ? 
A. On the Dakota side. 
Q. How many miles from Fargo? 

A. About 40 miles. 

79 Q. What language do you speak? 

A. French. 
Q. What were the names of your father and mother? 
A. Norbrit Peronto & Catherine Peronto. 
Q. State, if you know, to what race or nationality your mother 

‘belonged ; that is, was she a white woman, Indian, or mixed blood ? 

A. She was a white woman. 
Q. What language did she speak ? 
A. French. 
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Describe your mother’s features; that is, the shape and form 
of her face. 

A. She had a round, smooth face. 

Q. Had she high or prominent cheek bones? 

A. No, sir. 

Q. State the color of her hair, and if anything particular about 
it. 

A. She had fair, curly. hair. 

Q. Give the color of her eyes. 

A. Blue eyes. 

Q. The color of her complexion. 

A. White face, rosy cheeks. 

Q. State whether or not you were acquainted with the . 
report among your mother’s neighbors as to what race or nation- 
ality she belonged. 

A. Yes, sir. 

Q. What was the report ? 
80 A. She was a white woman. 
‘ Q. Was she reputed to be mixed with Indian blood ? 

A. No; she was a white lady, and had no mixed b 

Q. Was she ever reputed in the neighborhood to have mixed 
blood ? 

A. No, sir. 


| 2 eg whether or not your mother was a white woman. 
es, sir. 

Q. State whether or not your mother had any indications of being 
mixed with Indian blood. 

A. No, sir. 

Q. Is your mother living or dead ? 

A. She is dead. 

7 When & where did she die? 

A. She died 3 years ago, in Pembina. 

Q. Did your mother visit you in Fargo, D. T.? 

A. Yes, sir. 

Q. State whether or not your father had any trade or occupation ? 

A. He was a farmer. 

Q. Is your father living or dead ? 

A. He is dead. 

Q. Where did he die? 

A. In Winne 

81 Q. Was he residing at Winnepeg at the time? 
A. He was 2 at Pembina, but went to Winnepeg, and 
died there. 

Q. Do you mean Pembina, Dakota ? 

A. Yes, sir. 

2 State the place of his residence at the time of his death. 
her A. Pembina. 
od? About how old were you when your father died? 
A. About 16. 


Q. What language did he s ? 
A. French. = 
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Q. State, if you know, to what race or nationality your father be- 
longed—that is, was he a white man, Indian, or mixed breed ? 

A. He was a mixed breed. 

Q. State, if you know, to what extent your father was mixed with 
Indian blood. . 

A. About a quarter breed. 

Q. State whether or no you ever heard him say he was mixed 
with Indian blood. 

A. Yes, sir. 

Q. State, of your own knowledge, whether or not your father be- 

longed to a tribe or band of Indians. 

82 A. He did not belong to any band of Indians. 

Q. State whether or not you were well acquainted in the 
neighborhood in which your father lived with the general report as 
to whether your father at any time ever belonged to any Indian 
tribe or band of Indians. 

A. Yes, sir. 

Q. What was the report? 

A. He did not belong to any tribe or Indian band. 

Q. Did your father at any time ever belong to any Indian tribe 
or band of Indians? 

A. No, sir. ; 
Q. Did your father recognise any rules, custom, or law of any 
— Indians as governing his acts in the country in which he 

iv 
A. No, sir. 
Q. State whether or not your father recognized the laws of the 
Territory, State, and of the United States as the law of the land? 
A. Yes, sir. 
Q. State whether or not you ever made settlement upon the land 
described in your answer. 

A. Yes, sir. 

83 a State whether or not you built a dwelling upon said 
and. 

A. Yes, sir. | 

Q. State the size of the dwelling house. 

A. 16x 28 feet. 

Q. Of what was it built? 

A. A log house. 

Q. Did it have a floor? 

A. Yes, sir. 

Q. If any, state what kind of a roof. 

A. A shingle roof. 

Q. If any, how many doors & windows? 

A. 3 doors and 4 windows. 

Q. State the highth. 

A. One story. 

Q. At what place upon the land described in your answer did you 
locate your house? 

A. On Front street south of the bridge, the railroad bridge near 
the river in Fargo. 
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you 


ear 
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Q. Do you mean the trussel work? 
A. Near the trussel work at this end of the bridge. 
Q. Do you live in the log house you erected upon the land? 
A. No, sir. 

Q. Is the log house still standing upon the land? 


84 A. Yes, sir. 


Q. Is it yours now, as a dwelling-house or otherwise? 
A. It is used as a stable now. 
Do you still own it? 
A. Yes, sir. I own and rent it to a Norwegian man, 
Q. How near this log house do you live now; how many paces? 
A. About 40 paces. 
Q. Is this house, in which you now live, upon the land described 
in your answer? 
. Yes, sir. 
Q. — state at what time you built your house. How many 
ears 
. A. I built the house, finished it, and moved into [it] the Sth of 
October, ten years ago. 
Q. Did you have a family then ? 
A. Yes, sir. 
Q. Of what did your family consist ? 
A. A wife and six children. 
Q. Did you move into the house with your family ? 
A. Yes, sir. 
Q. State whether or not you cultivated any of the land as de- 
scribed in your answer in this case. 
85 A. Yes, sir. 
Q. State how much you cultivated. 
A. About 3 acres. * 
Q. How many years did you continue to cultivate it? 
A. About 9 years. Last year was the first year I did not culti- 
vate it. 
Q. State what you planted and raised upon the land. 
A. Planted corn, potatoes, cabbages, currots, beets, onions, cucum- 
bers, and several articles. 
Q. State whether or not you raised more than enough to supply 
the wants of your own family. 
A. Yes, sir. 
Q. Did you sell any products of the land ? 
A. Yes, sir; I sold some. 
Q. State whether or not you lived upon the land during the 
whole of the month of May, 1873. 
A. Yes, sir. 
Q. State whether or not you cultivated the land during the 
month of * 1873. 
A. Yes, sir. 
86 Q. State whether or not you had a crop growing upon the 
‘is land during the days between the 2nd and the 26th of May, 
A. Yes, sir. 
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Q. State whether or not you have resided continuously with your 
family upon the land since Oct., 1871. = 

A. Yes, sir. 

. Do you still reside upon the said land? 

A. Yes, sir. ; 

Q. State whether or not you settled upon this land in good faith, 
and with the intention of pre-empting the same. 

A. Yes, sir. 

Q. State whether or not it was your intention to comply with the 
pre-emption laws of the United States, and pay for the land. 

A. Yes, sir. . 

Q. State whether or not you was 21 years old and the head of a 
family when you first settled upon this land. 

. Yes, sir. 
Q. State whether or not you were a citizen of the United States 
at the time you settled upon the land. 
87 A. Yes, sir. 
Q. State whether or not you ever belonged, or was ever at 
any time connected with, any tribe or band of Indians. 

A. No, sir. 

Q. State whether or not you ever allowed yourself to be controlled 
15 any regulations, customs, or laws of any tribe or band of In- 

lans. 

A. No, sir. 

Q. State whether or not you have always nized the laws of 
the Territory or State in which you lived as controlling your actions. 

A. Yes, sir. 

Q. You say you are a citizen of the United States; now state 
whether or not — have exercised the rights of a citizen by voting 
at the general election held in this Territory to elect a delegate to 
Congress & territorial office-s. 

A. Yes, sir. : 

[Q.] State whether or not you have voted at the city election held 

in the city of Fargo for the election of city officers. : 


88 A. Yes, sir. 0 


Q. State whether or not you have been assessed for taxes? 

A. Ves, sir. 

Q. State whether or not you have paid poll-taxes? 

A. Yes, sir. 

Q. State whether or not you are the identical Francis Peronto 
named in and who presented declaratory statement at Pembina, 
dated July 28th, 1873, covering the land named and described in 
your answer in which you say that you settled upon said land on 
the 5th day of October, 1871? 

A. Yes, sir. 


Cross-examination by Mr. CrovaH: 


Q. What time did your father die ? 
A. About 38 years ago. 
Q. How old were you at that time ? 
A. About 16 years old. 
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Q. What kind of a man was your father? Was he an Indian? 
A. He had some Indian blood in him. 
89 Q. To what nation of Indians? 


(Objected to by Maj. Buttz, on the ground that witness had not 
stated that he belonged to any band of Indians.) 


aes What nation of Indians did your father belong? To what 
9 

A. He had some Indian blood, but don’t know. 

Q. How much Indian blood did your father have? 

A. About one-quarter. 

Q. How do you know your father had Indian blood ? 

A. It is what they told me. 

Q. Who told you? 

A. Everybody round there told me. 

Q. Round where? 

A. Around my father’s. 

Q. Where was that? 

A. Where we lived around Pembina. 

Q. Were there any other Indians around there? 

A. There were some. 

Q. Was not there a band of Indians up there called The Red Lake 

and Pembina Band? 
90 A. They did not live there. Some of them came there and 
staid awhile, but must of the time they were out hunting. 

8 — there not a great many mixed bloods belonging to that 

n 

A. I don’t know. 

Q. Were you well acquainted with the band ? 

A. I have seen them. 05 

Q. Were not the members of that band in the habit of visiting at 

our father’s house; was not your father in the habit of being with 
ndians frequently ? 

A. He had no business with them. 

Was not your father in the habit of being with them? 

A. He never had anything to do with these Indians. 

2 — you speak any other language except French? 

Ves, sir. 


Q. aa what? 
A. The Chipp-wa & Cree & Sioux & Assinniboine Indian lan- 
guages. 
Q. — you not been in the habit of going with the In- 
lans ? 
91 A. I traveled a great deal in my lifetime; I used to be a 
trader to go & trade with the Indians. 
Q. When did you first learn to speak the Chippewa language? 
A. About 20 years ago. 
0. — you learn any Indian language when you were a boy? 
No, sir. 
Q. Did you learn all the Indian languages after you grew up? 
A. I learned them when I began to trade with the Indians. 
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Q. Do you know of any scrip issued by the U. S. as a mixed blood 
of the Red Lake and Pembina band of Indians? 


(Objected to by Mr. Toomey on the ground that it was not a cross- 
examination. Objection overruled and question repeated.) 


A. I do not. 
. * you know Chs. W. McIntire, of St. Paul, for special Indian 
nt 
A. No, sir; I don’t know him. 
Q. Did you not transfer to Chs. W. McIntire all your rights 
92 which you acquired by virtue of the issuance to you by the 
U. S., as a mixed blood of the Red Lake and Pembina band 
of Indians, scrip for 160 acres of land? 


(Objected to by Mr. Twomey, and objection sustained.) 


Did you have any dealings with Chas. W. McIntire, of St. Paul, 
about some scrip issued for you for 160 acres of land as a mixed 
blood of the Red Lake and Pembina Indians? 


(Objected to by Mr. Twomey on the ground that he had already 
testified there was none that he knew of. Objection sustained.) 


Q. Did you have any conversation with Chas. W. McIntire about 
scrip issued by the U. S. for members of the mixed blood of the Red 
Lake and Pembina band of Chippewa Indians? : 


(Objected to by Mr. Twomey on — ground — immaterial and 
irrelevant. Objection overruled and witness —.) 


— Never had any business with him, and don't know him 
at all. 


93 Examination by the Court: 


Q. Where did your father live, and how long did he live at the 
place where you were born? 

A. I don’t know; my father never told me. 

Q. Where did your father next live after he left Goose River? 

A. My father was at one time a fur-trader; used to hunt and trade 
for a living, and went from there to Fort Gerrie. 

Q. How old were you when he went to Fort Gerrie? 

A. I have no idea; I was very young. 


By Mr. CLovun: 


Q. Was your mother a white woman? 

A. Yes, sir. 

Q. Not an Indian? 

A. No, sir. 

Q. What was her name before she was married? 
A. Catharine Parrasina, and came from Paris. 


94 Mrs. Margaret Grant sworn as witness for def’t, testifies 
through Mr. Miller, interpreter. 


Examination by Maj. Burrz. 
Q. State your full name. 
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E 


argaret Grant. 

ow old are you, Mrs. Grant? 

years of age. 

— your place of residence? 
a 


ow long have you lived in Fargo? 


Op, 


o> 
SD es 


OO 
— 


Se 


ears. 
here did you live before you came to Fargo? 
. Pembina. 

Q. Where is Pembina situated—in Dakota or not? 

A. In Dakota; yes, sir. 

Q. How long had you lived at Pembina ? 

A. Ever since I can remember. 

Q. Ever since a child ? 

A. Yes, sir. 

Q. State if you are acquainted with Francis Peronto, the def’t in 
—— 3 and, if so, how long have you been acquainted with 

im 


> 


A. Ever since my youth. Ever since I can remember. 

95 Q. How old were you when you first met him? 

A. I was very small. 
. Where did you first meet him? 
A. In Pembina. 
Q. Is he now present in court; if so, point him out? 
A. Yes, sir (and pointed him out). 7 
Q. State whether or not you were acquainted with his mother? 


OO — 


A. Yes, sir. 
Q. What was her given name? 
A. Catherine. 
Q. State where and when you first became acquainted with the 
. mother of Francis Peronto? | . 
A. In Pembina. 
Q. State what language she spoke ? 
A. French. 
Q. Describe her general features—that is, the shape and form of 
her face. 
A. She had a round face. 
2 — she high or prominent cheek-bones? 
. No. 
. State if you know the color of her hair, and anything peculiar 
< about it. 
A. She had fair, curly hair. 
. Give, if you know, the color of her eyes. 
96 A. She had white rosey cheeks. 
Q. Do you remember the color of her eyes ? 
A. I have forgotten. 
Q. State whether or not you ever saw Francis Peronto’s mother 
in Fargo, D. T., visiting him, and, if so, how long ago. 
A. She was here 3 years age. 
State how far you lived from her at Pembina. 
A. About one acre. 
5—253 
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Q. How long did you live that near her? 

A. Two years that near; I live near her all the time. 
Q. How near; give some idea? 

A. Ever since that time and untill they moved up here. 
Q. About how many years? 

A. About ten years. 

Q. Now state if you was acquainted witlt the general repute 
among the neighbors in the vicinity where she lived—that is, did 
they _ her Indian, white woman, or mixed blood? 

A. Yes, sir; I was acquainted with her. 
Q. What was the report ? 
A. That she was a white woman. 
Q. State whether or not she was a a white woman. 
97 A. Yes, sir; she was. 
Q. State whether or not she had any indications of being 
mixed with Indian blood. 
A. No, sir; she had not. 


State whether or not you ever heard her say to what race or 


nationality she belonged. 

A. She was French and a white lady. ° 

Q. Did you ever hear Mrs. Peronto say herself to what race or 
nationality she belonged to? 

A. She said she was a white woman. 

Q. State whether or not you ever heard Mrs. Peronto say herself 
where she was born? 

A. Never heard her say. 

Q. State whether or not you ever heard Francis Peronto’s mother 
say where her son was born. 

A. I heard he was born on Goose river. 


W. J. BopKIN, a witness called by def’t, sworn, testified. 
Examined by Maj. Butts: 


Q. State your full name, please. 
A. William J. Bodkin. 
Q. Your place of residence ? 
98 A. Moorhead, Minnesota. 
Q. Your occupation ? 
A. I am sheriff of Clay county, of which Moorhead is the county 
seat. 
Q. Are you acquainted with Francis Peronto? 
A. I am. 
Q. Is he in court? 
A. Ves, sir. 
Q. How long have you known him? 
A. I have known Peronto, I think, eleven years. 
Q. Where did you first make his acquaintance ? 
A. At McCauleyville. : 
Q. Where is MeCauleyville? 
A. About 34 miles south of here. 
Q. In Dakota? 
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A. In Minnesota, just opposite Fort Abercrombie. 
Q. When did you first see him in Fargo? 
A. I saw him in Fargo the first time in 1871. 
. Did you see him often ? 
A. Yes; quite often. 
Q. What was your occupation or business there ? 
A. Contracting. I helped to build the Northern Pacific railroad 
crossing to Red river here. 
Q. What year did you complete that bridge ? 
A. In 1871 or 1872. 
99 Q. Did you know whether Peronto built a house in Fargo 
about that time; and, if so, state when and where? 
A. Yes, sir; he built a log house down there near the bridge. 
Q. On what street. 
A. On Front street. 
Q. How near Front street was it? 
A. I should judge it was a couple of rods. 
Q. How far south of the R. R. bridge ? 
A. About ten rods, I should Judge. 
Q. More than two hundred feet, is not it? 
A. Yes, sir. 
Q. About how far from the river ? 
A. About a rod from the bank. 
4 Q. You know that Peronto built that house ? 
A. Yes, sir. 0 
7 Q. Did you see him do the work on it? 
A. Yes, sir. " 
Q. Describe the house. 
A. It is a log house. 
Q. A log house? 
A. Yes, sir. 
Q. About what size? 
A. Ishould judge somewhere in the neighborhood of 16x24. 
Q. Do you remember what kind of a roof it has—whether 
a shingle or board roof? 
. I do not really know. 
. Did it have a floor in it? 
Yes, sir; it had a floor in it. 
Any windows? 
Yes, sir; windows and doors. 
7 it considered a good comfortable house? 
es, sir. 


Cross-examination by Mr. CLouGH: 


a best house in Fargo then, was it not? 
. Yes, sir. 

Q. Now state whether you know of your own knowledge whether 
he had any cultivation in the land, and if so, where? 

A. Yes, sir; I have seen cultivation there. 

Q. In what years? 


8 


oro rob 
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1 I think he had quite a crop of potatoes and some corn in 
73. 

Q. Do you know whether he cultivated any in 1872? 

A. I think he did that spring. 
101 Q. You remember as to 1873 positively? 
A. Yes, sir. . 

Q. Do you remember whether he lived in the house in May, 
18737 

A. Yes, sir. 

Q. Do you know whether he cultivated the land then? 

A. Yes, sir. 

Q. In what month? 

A. I think he had quite a crop in May, 1873. 

Q. How many acres? 

A. About 3, 4, or 5 acres. 

Q. What did he raise? 

A. Some corn and potatoes. 

Do you know whether he raised more than enough to supply. 
his own family? 

A. Yes, and sold some. 3 

Q. Have you been living in Moorhead since 1871? 

A. Yes, sir. 

Q. Has Mr. Peronto been living on this place since 1871? 

A. Yes, sir. 

Q. Does he still live here? 

A. Yes, sir. 


Cross-examination : 


By Mr. CLovuGH: 


102 Here he brought forth pl’ff’s Exhibit One, and pointing to 
the N. P. bridge. 


Q. Now, the bridge you spoke of, was this one crossing the Red 
River of the North, was it? 

A. Yes, sir. 

Q. When you finished the bridge about what time of year was it? 

A. The abuttments of the bridge were up early in the spring, and 
a car-load of iron, I think, crossed in June. 

Q. How much of the road was graded west when the bridge was 
completed ? 

A. Icould not tell you, sir. 

Q. Were they at work in force then ? 

A. Yes, sir. c 

Q. Do you remember how far west it was completed that season 
west ; was it not built to the James river in the season of 1872? 

A. I think it was, sir? 

Q. In its present location ? 

A. Yes, sir. 

Q. Don’t you remember that a considerable portion of this work 
— a out and was under contract which the bridge was being 

uilt 
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A. I don’t real-y remember, but I think some grading had been 
done the fall before. 
103 Q. Do you remember how the iron was brought over the 
river that was laid from this side west? 
A. I think it came over the bridge. 
Q. They commenced laying the track as soon as the bridge was 
done, did they not? 
A. Yes, sir. 
Q. And they laid iron as far as they graded the road west? 
A. Yes, sir. 
Q. And that is the present bridge ? 
A. Yes, sir. 


Counsel for def’t offered a certified copy of a letter containing two 
from the Department of the Interior, General Land Office, 
fashington, to the register and receiver of the land office at Pem- 
bina, Dakota, dated M’ch 30th, 1871, marked Def’t Exhibit A;“ a 
letter of one page from the register and receiver to the Commis- 
sioner of the General Land Office, dated April 22nd, 1872, marked 
Exhibit B; a letter containing one page from the Secretary of 
the Interior to the Commisioner of the General Land Office, 
104 dated May 26, 1873, and an endorsement thereon, and the 
debt of receipt at the office in Washington, as Exhibit C. 

Declaratory statement of Francis Peronto, dated July 28th, 1873, 
and an endorsement on the back of the same marked Exhibit D: 
A letter from the register and receiver of the Pembina land office to 
H. S. Back, dated August 11th, 1873, in so far as it relates to secur- 
ing the claim of Francis Peronto, as Exhibit E. An appeal by H. 
S. ‘back, so far as the same relates to the claim above mentioned 
that is, the claim of Francis Peronto—as Exhibit F. A letter from 
the General Land Office to the Register and receiver, dated Feb. 14, 
1874, so far as the same relates to the above-mentioned Peronto 
claim, as Exhibit G. 

An appeal by H. S. Back, so far as the same relates to the claim 
of Francis Peronto, that is dated September 19, 1874, and marked 
Exhibit H, and a letter from the Department at Washington to the 
Register and Receiver, dated Aug. 20, 1873, as Exhibit I. : 

And now, if your honor please, we will introduce a certified 
105 copy of an agreement between the United States and Wah- 
peton and Sisseton Indians, of Dakota, executed at Sisseton 
agency, Lake Traverse reservation, Dakota, May 2, 1873, marked 
xhibit J. We next introduce a certified copy of the map of the 
Dukota division of the Northern Pacific railroad, between the Red 
and the Missouri rivers, showing its definite location; also a copy of 
a letter accompanying the same, dated Department of the Interior, 
Washington, D. C., May 26, 1873, written by the Secretary and ad- 
dressed to Willis Drummond, Commissioner of the General Land 
Office, as Exhibit K. 

L. Delano is the Secretary. 

A letter from the Department of the Interior, dated Dec. 8th, was 
marked Exhibit L. 
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[On side of folio 105:] This map of location of road is at the order 
of the court. 

It was admitted and agreed by both parties to this action in open 

court that the surveyor's plat of township 139, range 48, was 
106 received and filed in the land office in Pembina, the dis- 

trict in which this land was situated, on the 25th day of July, 
1873. 

Mr. Clough offered a certified copy of the location of the road as 
it appears on the map of the local land office and filed In the Gene- 
ral Land Office February 21, 1872. 

Mr. Toomey objects to the introduction of this certified map, in so 
far as it relates to the location, so called, February 21, 1872, for the 
reason that it did not show that it was the definite location of the 
— as provided by the third section of the act of Congress of July 

, 1864. 

The objection was overrulled, and map was admitted, and marked 

Pl'ff's Exhibit B. Mr. Toomey excepting to the ruling of the court. 


C. T. Hopart was called as a witness for the pl’ff, sworn and tes- 


tified : 
Examination by Mr. CLouGH : 


107 Q. You may state if you are in the employ of the Northern 8 


Pacific R. R. Co.? 

A. Ves, sir; I am superintendent of the Dakota division. 

Q. In what capacity were you in 1871 & 1872? 

A. I was general superintendent from 1869 to 1872. 

Q. Now, do you remember when the road was located and graded 
from the river west on this side? 

A. Yes, sir; I remember. 

Q. Well, now, will you please state when it was located ? 


(Objected to by Mr. Toomey as being immaterial. Objection over- 
ruled. Excepted to. Examination p ed.) 


Q. Commencing at the west end of the bridge and running west 
from the town of Fargo, when was the road located ? 

A. The road was finally located on the 15 of Sept., 1872. 

Q. Between what points? 

A. They began work there on the west side (pointing to the bridge) 
on the 15 of Sept., or thereabout ; they ran their line west and com- 
pleted ag location on the centre stake, near Jamestown, that 

all. 
108 Q. When did work commence on the west side? 
A. It began in the fall of 71 and was run out to the slough 
ab’t J a mile and stop-ed and begun again in April. 
Here Mr. Clough produced Exhibit A. 


Q. The engineers located west that fall to Jamestown and the 
graders began to work from the bridge west from the slough. That 
slough is indicated in this map. 

A. Yes, sir. 

. Was grading completed west of the slough that fall? 
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A. It was completed with the exception of driving the piles; they 
were driving the piles then. 

Q. About what time did the graders commence in this line? 

A. They began in November. 

Q. When this line was located it was staked, was it not? 

A. Yes, sir. 

Q. Do you remember when the iron was brought, over the river? 

A. It n in 1872; as soon as we got the bridge across 
109 the river, the last of May or the first of June we began haul- 
ing iron to the west side. 

a ap remember how far west the road was completed in the year 

7 

A. Yes, sir; we ran trains to Jamestown that full. 

Q. The fall of 1872? 

A. Yes, sir. 

Q. Continuously from the end of the bridge through to James- 
town ? 

A. Yes, sir. 

Q. Has the same line been in operation ever since? 

A. Yes, sir. ; 

Faroo, Daxora, Jan. 16th, 1882. 

The above 38 pages is a true report of the testimony as taken by 

me in the action entitled the Northern Pacific R. R. Co. vs. Francis 


Peronto, on the 12 day of Jan., A. D. 1882. 
E. A. MAYLONE, 


*@ 


110 F. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Wasnixdrox, D. C., January 10, 1882. 


I, C. W. Holcomb, Acting Commissioner of the General Land 
Office, do hereby certify that the annexed copy of the decision of 
the Secretary of the Interior of December 17, 1881, in the case of 
Martin Trepp vs. The Northern Pacific Railroad Company, is a true 
and literal exemplification from the original on file in this office. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 


ſskAl.] (Sig.) C. W. HOLCOMB, 
Acting Commissioner of the General Land Office. 
111 DEPARTMENT OF INTERIOR, 


WasnHinorton, D. C., Dec. 17, 1881. 


The Commissioner of the General Land Office. 

Sin: On the 25th ultimo I instructed you verbally to suspend the 
execution of my decision of the 3d of October, 1881, in the case of 
Martin Trepp vs. The Northern Pacific Railroad Company, in order 
that I might give the case further examination upon the questions of 
law involved therein. : 
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The decision of October 3, 1881, was simply an affirmance of the 
decision of your office following the precedent of the Department in 
the case of Serrano vs. Southern Pucific Railroad Company, decided 
July 2, 1879, (Copp’s L. O., vol. 6, 7 93,) and under the eireum- 

stances, the main question of law involved did not receive 
112 the critical examination and careful consideration that they 

otherwise would, for to reverse the decision of your office in- 
volved the reversal of a rule adopted by my predecessor. Upon a 
careful re-examination of the case, however, I am convinced that 
the rule in the Sorrano case was erroneous, and hence, that it was 
an error to hold that the failure of Tripp to file his declaratory 
statement for the land in contest within the statutory period, and 
the intervention of the withdrawal from said Northern Pacific 
Railroad Company, after the expiration of said period and before 
Tripp filed, worked a forfeiture of the latter’s claim. 

he material facts are that plat of township embracing tract in 

question was filed in local office at Helena, Montana, September 18, 

1869; that he was a qualified settler; that he filed declara- 
113 tory statement for said tract July 3, 1878, more than three 

months after settlement (sec. 2265 R. S.); that he proved u 
his claim and entered the land August 10, 1878; that it is found, 
and as I understand, it is not questioned, that Tripp performed all 
the requirements of the pre-emption laws, except as to filing in time, 
and that with this exception his claim is valid in all respects; that 
the tract is within the limits of a withdrawal made under authority 
of said act of 1864, (13 Stats., 365,) for the benefit of said company 
by letter of the Commissioner of the General Land Office, by direc- 
tion of the Secretary, under date of April 22, 1872, received at local 
office May 6, 1872, upon map of general rout- filed with the Secre- 
tary and approved by him February 21, 1872; that this letter with- 
drew the odd sections within the forty-mile limits on each side 

of the line of the general rout-; that the tract is within 
114 the forty-mile or granted limits, as shown by said map of 

general route on file in the General Land Office, upon which 
the withdrawal was made, and that the road opposite the land has 
not been definitely located. 

Of course it will be admitted that the title to land within this 
withdrawal has not absolutely vested in tle company beyond revo- 
cation by Congress whenever the line of the road has not been defi- 
nitely located and constructed (see section- 376 and 20, act of July, 
1864, 13 Statutes, 366), and it is not certain that the road will ever 
be definitely located or built over the line of the general route, but 
it is a fact that no change of route has been made, and that the 
withdrawal of 1872 remained intact and in full force; hence it must 
be assumed that the — claims all rights to which it is enti- 

tled by virtue of the filing of the map of general route and 

115 the withdrawal in accordance therewith. 
The case should, therefore, be tried as if the company had a 
valid claim to such odd sections within the granted limts as are not 
excepted from the grant; in other words, that all rights intended by 
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the act of 1864 to be secured to the company upon the filing of a 
map of general route remain unimpaired. 

The six section of the granting, act of July, 1864, (13 Stats., 369,) 
provides as fullows: “That the President of the United States shall 
cause the land to be surveyed for forty miles in width on both sides 
of the entire line of said road, after the general route shall be fixed, 
* * and the odd sections of land hereby granted shall not be 
liable to sale or entry or pre-emption before or after they are sur- 

veyed, except by said company as provided in this act, but 
116 te provisions of the act of September, eighteen hundred and forty- 

one, granting pre-emption rights, and the acts amendatory 
thereof, * * * shall be, and the same are hereby, extended to 
all the other lands on the line of said road, when surveyed, excepting 
those hereby granted to said company.” 

I have underscored words above which seem to me to have sig- 
nificant bearing upon the question in the case. 

First observation upon this section is that, while it does not in 
terms direct the Secretary of the Interior to withdraw lands for the 
benefit of the company, the duty and authority to do so are clearly 
implied. The map of general route being filed, the lateral limits of 
the grant thereby appear. 

The odd sections granted by the act are not thereafter liable to a 

sale, entry, or preemption. There is no way, therefore, to 
117 prevent disposal or entries of the granted land, except by giv- 

ing notice of the limits of the grant and directing the local 
officers to make no disposition of the granted lands within those 
limits. It has been held by the Department that upon acceptance 
of map of general route by the Secretary a withdrawal of the odd 
sections took place, to instanti, by force of the sixth section of the 
statute itself. (Copp’s S. L., page 337.) Nevertheless, orders of with- 
drawal were deemed necessary to avoid confusion and to protect 
both settlers and the company, and there can be no question of the 
authority to make such withdrawal. 

If, however, any question that executive authority existed to make 
the withdrawal of April 22, 1872, arises in the mind of any one, 

reference to section 2281, R. S., and to the decision of the 
118 Supreme Court in Walcot vs. Des Moines Co., 5 Wall., 681, 
will settle it affirmatively. 

This certainly put- the case on its firmest grounds in favor of the 
company, and, in my opinion, on the correct basis. 

Now, let us see whether the company has any just claim of right 
to Trepp's land, or whether Trepp’s entry ought to be canceled, b 
reason of anything in said act of July, 1864, or the recited — 
ings thereunder. 

n the first place, the Legislative withdrawal, which occurred upon 
the acceptance of the map of general route, February 21, 1872, or 
the Executive withdrawal of April 22, 1872, embraced and attached 
only to the odd sections “ granted ” by act of 1864. The withdrawal 
was limited to such by the express language of the sixth section: 
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“And the odd sections of land hereby granted shall not be 
119 liable to sale,” etc., and the provisions of the pre-emption 
law “shall be, and the same is hereby, extended; all other 
lands on the line of said road, when surveyed, excepting those 
hereby granted to said company,” is the language of the act. 

There was no Legislative withdrawal and no authority for Execu- 
tive withdrawal, therefore, of other lands than those granted by the 
act. 

It follows that the right of pre-emption could not be denied to any 
“ other lands on the line of said road when surveyed.” 

Now, it is obvious that the withdrawal was to protect the compan 
and to preserve to it all the lands to which its right might attac 
and vest upon definit- location (Copp., L. L., No. 400, page 377). 

What those lands are the third section of the act specifies. 
120 They are every alternate section of public land, not mineral, 

designated by odd numbers, to the amount of twenty alter- 
nate sections per mile on each side of said railroad line, as said com- 
pany may adopt, through the Territories of the United States * 
whenever on the line thereof the United States have full title, not 
reserved, sold, granted, or otherwise appropriated, and free from 
pre-emption or other claims or rights, at the time the line is defi- 
nitely fixed and a plat thereof filed in the office of the Commissioner 
of the General Land Office. 

Clearly the object of Congress as expressed in the act was to with- 
draw the lands intended to be granted upon the filing of the map 
— general route, so that they should maintain their existing status 

from the time of withdrawal to the time of filing map of defi- 
121 nite location. Hence the condition of the land at date of 

withdrawal will determine whether it was granted or intended 
to be granted or not. And the withdrawal would attach to such 
lands only as, maintaining the same status to time of definite loca- 
tion, would pass to the company under the grant. Now, if there 
was a pre-emption claim (not since abandoned) attaching to the land 
in question at the date of withdrawal, it excluded the land from the 
withdrawal and from the grant as effectually as if the map of defi- 
nite location had been filed and accepted at the same time as and 
instead of the map of the general route. 

Tripp’s was such a claim, unless his failure to file in time defeated 
it. at such a failure on unoffered land does not defeat nor forfeit 

a pre-emption claim, except in case wherein an another settler 
122 on the same tract has filed and otherwise complied with the 

conditions of the law, seems to me to be as firmly settled by 
the Supreme Court and this Department as it is possible to settle any- 
thing, as will presently be shown. 

But if it were an original proposition such would necessarily be 
the conclusions. Section 2265, R. S., provides that every claimant 
under the pre-emption law for unoffered land shall make known his 
claim in writing to the register of the proper land office within 
three months from settlement, etc. “Otherwise his claim shall be 
forfeited, and the tract awarded to the next settler in order of time, 
on the same tract of land, who has given such notice and otherwis e 


* 
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complied with the conditions of the law.” Section 2282, R. S., pro- 
vides that nothing contained in the chapter relative to pre-emptions 

shall delay the sale of any of the public lands beyond the 
123 time appointed by the proclamation of the President. 

Now, when it is considered that unoffered land cannot be 
entered at private entry by sale, and that settlement without filing 
within the time mentioned in section 2265 will not debar another 
settler from appropriating the land, nor the Government from sell- 
ing it at public sale, there can be no possible reason for forfeiting a 
pre-emption claim because of failure to file in time, nor for giving 
to section 2265 any other construction or meaning than its language 
clearly imparts; that is, that the claim of a pre-emptor who fails to 
file his notice of his claim in time “shall be forfeited and the tract 
awarded to the next settler,” etc. By limitation of the language itself 
the forfeiture and award is to the “ next settler.” 

It is a well-known principal that the law does not favor 
124 forfeitures. To give any other construction to section 2265 

than its language imparts would be an open violation of this 
wise rule and principal of law. 

It might be urged that this limitation would restrict the forfeiture 
and award to a pre-emptor settler, but such does not appear to be 
the law ; for in the first place, the section does not so express it, and 
in the next place section 2289, R. S., relative to homesteads, makes 
lands that are subject to pre-emption subject to homestead entry. 
But whether the law limits the forfeiture to pre-emption settlers or 
not is of no consequence in determining this case. If the law is 
that in case of failure to file declaratory statement in time the claim 
is forfeitable, and in the tract subject to award only to a pre-emptor, 
let it be so administered. The Executive duty is to execute the 
law. The responsability for the law is with the law-making 

power. 
125 Again, section 2281, R. S., provides that “all settlers on 

public lands which have been or may be withdrawn from 
market in consequence of proposed railroads, and who had settled 
thereon prior to such withdrawal, shall be entitled to pre-emption 
at the ordinary minimum to the lands settled on and cultivated by 
them, but that — shall file the proper notices of their claims and 
make proof and payment as in other cases.” This section was taken 
from the act of the 27 of March, 1854 (10 Stat’s, 269), as amended by 
the second section of the act of July 14, 1870 (16 Stat’s, 279). 

All I desire to remark upon the acts of 1854 and 1870 is that 

they were in force at the time of the grant to the company and 
when the land was withdrawn; that Trepp is undoubtedly 
126 entitled to their provisions, as well as to the provisions of 
section 2281, R. S., and that all that section requires is that 
the settler shall file and make proof and payment as in other cases. 

It follows, therefore, that if a failure to file or make proof and 
payment in time works no forfeiture of a claim in the absence of 
another subsequent settler on the same tract in other cases, it can- 
not, under the act of 1854, as amended, and section 2281, which were 
unquestionably enacted for the protection of settlers’ claims and not 
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for their distinction. But this question was clearly and positively 
settled by the Supreme Court in a case of Johnson vs. Towsley (13 
Wall., 72). That case has been so often referred to and quoted from 
and applied in decisions of this Department that it would seem su- 

pererogation to do more than refer to it, but I feel constrained 
127 to call attention to certain facts therein. 

Towsley settled June 15, 1858, and filed declaratory state- 
ment February 4, 1859. Johnson filed declaratory statement Octo- 
ber 5, 1860, for same land. On September 20, 1862, the local officers 
allowed Towsley’s entry and issued patent certjficate. 

Finally, upon appeal to the Secretary of the Interior, a decision 
was — Ern uly 11, 1863, in favor of Johnson. Afterwards John- 
son entered the land and received a patent therefor. Upon this 
facts the Court upheld Towsley’s title, and declared that Johnson, 
who was held to be the trustee of Towsley, should convey the title 
which passed by patent to Towsley. I need not refer specially to 
the opinion of the Court upon the question of the failure of Towsley 

to file in time. They held that it did not defeat his claim, 
128 because no other person settler on the same tract had given 
the notice, etc., before Towsley filed. 


But I desire to draw attention specially to the fact that the court - 


held that Towsley’s claim was a valid pre-emption claim, notwith- 
standing his failure to file in time, which point was fully considered, 
and being a valid claim, which means that Towsley had made com- 
pliance with the law as the court construed it, the court decreed the 
title in him. 

Now, let me ask what is it that is excepted from the grant of the 
Northern Pacific Railroad Company? What is carved out of the 
grant by express language? What conditions is land in which can- 
not pass under the grant? What, by every intendment of the act, 

should not pass by the grant? 
129 The answer comes from the very language of of the third 
section of the act itself. Land, odd sections, to which a pre- 
emption claim attaches when the same is withdrawn for the benefit 
of the road, or at definite location, as above shown, cannot pass 
under the grant if the claim is not abandoned. 

The land, in other words, must be “ free from pre-emption or other 
claims or rights.” 

According to Johnson vs. Towsley, Tripp had a pre-emption claim 
at the time of withdrawal. 

It is not a question whether or not the company is an adverse 
claimant, and whether the intervention of its ian works a defeat 
or forfeiture of Tripp’s pre-emption, as in the case of the subsequent 
setlter who has given notice, etc. 

The real question is whether the claim of Tripp does not bring 

the tract within the exception to the grant; and under the 
130 «doctrine of Johnson rs. Towsley, it clearly does, and the same 
doctrine was maintained in Fansdale vs. Daniels (10 Otto., 
117). Another view is that as between the United States and the 
company the grant is construed more favorably to the Government 
and strictly as to the company. (Leavenworth, &c., Railroad Com- 
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pany vs. The United States, 2 Otto., 733.) Hence instead of attempt- 
Ing, by strained interpretations of the opinions in Johnson vs. Tows- 
ley and Lansdale vs. Daniels, to avoid applying the rule that failure 
to file for more than three monthly will not of itself render a claim 
invalid, the doctrine of those cases should be applied in the sense in 
which it plainly appears in said opinions. 

Yet even in this view of the case the only hardship upon the 

Company will be the selection of other land in lieu of that 
131 claimed by Tripp; the grant is not necessarily diminished. 

The department at an early day adopted the doctrine of John- 
son vs. Towsley and applied it in cases similar to the one under con- 
sideration. 

There is an unbroken line untill we reach case of Serrano va. The 
Southern Pacific R. R. Co. (Copp’s L. C., vol. 6, page 93). In that 
case it will be seen that the Secretary found, leaving out of view the 

uestion of laches in filing, that Mrs. Serrano had no pre-emption 
claim when the the right of the company attached. That was suffi- 
cient to defeat her case and to — the land to the company. 

The reasoning, after rejecting the claim upon the facts, does not 
scem to me, after careful consideration thereof, to overcome that of 

the court in the cases cited, not the evident intent of sections 
132 2265, 2281, and 2282 of the Revised Statutes, nor to my mind 

does it afford sufficient ground for setting aside a rule that 
had prevailed in the department since January 10, 1872, at least. 
(Walker & Walker, Copp’s I. L., p. 293.) 

The Department, prior to the Serrano case, had not only held 
that a failure to file in the absenge of an adverse settler’s claim did 
not defeat a pre-emption claim, but it had also held, by analogy of 
reasoning, that a failure to prove up within the time required would 
not defeat a claim. I here refer to some of the decisions in which 
the Department has applied the Johnson vs. Towsley doctrine, either 
directly or analogousley, and on examination of them will show 
how firmly that doctrine was adopted as of law for the guidance of 

the Land Department: Walker & Walker, above cited; 
133 Erastus Kimball (Copp’s L. I., 295); Shwerin vs. W. T. R. R. 

Co. (Copp's L. L., p. 409). This case was decided Feb 9, 
1872. Fitzgerald v. W. P. R. R. (Copp's I.. C. 2, page 51, exactly in 
point); Duffy vs. N. P. R. R. Co. (Copp’s I.. C., vol. 2, p. 51, exactly 
in oped Whitaker vs. S. P. R. R. Co. (Copp’s I.. O., vol. 2, 119, ex- 
actly in point); Watson vs. Mo. Riv., Ft. Scott and Gulf R. R. Co. 
(Copp’s I.. O., vol. 3, page 7); Barns us. St. Jo. & Denver City R. R. 
Co. (Wopp’s L. O., vol. 4, p. 132); So. Pac. R. R. Co. ra. Wiggins et al. 
(Copp's L. O., vol. 4. p. 123); Cox vs. So. Pac. R. R. Co. (Copp’s L. C., 
vol. 6, p. 35). 

Now, Tripp’s claim being valid at date of withdrawal, there is no 
inhibition in the act of 1864 against allowing his entry after the 
withdrawal, because (1) it is not one of the tracts withdrawn, and 

(2) the sixth section of the act of 1864 specifically provides 
134 that the provisions of the pre-emption law shall extend to all 
lands along the line of wood except those granted to the 
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company, and (3) section 2281 also provides for the allowance of the 


entry. 
The decision of this Department of October 3, 1881, is hereby re- 
called and set aside, that of your office of January 22, 1881, reversed, 
and the entry of Tripp held for patent and not for cancellation. 


S. J. KIRKWOOD, Secretary. 


‘ 


Very respectfully, 
Vol. 395. 


135 Decision. 
TERRITORY or Dakota, Cass County : 
District Court. 


NorTHERN Paciric RAILROAD Company, Plaintiff, 
against 
Francis Peronto, Defendant. 


This cause came on for trial before the court without a jury (a jury 
trial having been duly waived in open court by the parties) at the 
general, December, term, and the said cause having n tried, the 
court hereby makes its finding of fact, and its conclusions of law 
thereon, as follows, to wit: 


I. 


The plaintiff is a corporation organized and existing under that 
certain act of Congress, approved July 2, A. D. 1864, enti- 
136 tled “An act making a grant of lands to aid in the construc- 
tion of a railroad and telegraph line from Lake Superior to 
Puget sound, on the Pacific coast, by the northern route,” and under 
the subsequent acts and joint resolutions of Congress relating to the 
same subject-matter. In and by the said act of July 2, A. D. 1864, 
it was, among other things, provided and enacted as follows—that is 
to say: 


“Sec. 2.” * * * “The United States shall extinguish, as rap- 
idly as may be consistent with public policy and the welfare of the 
said Indians, the Indian titles to all lands falling under the opera- 
tions of this act, and acquired in the donation to the (road) named 
in this bill.” , 

“Sec. 3. And it be further enacted, That there be, and hereby is, 
granted to the Northern Pacific Railroad Company, its successors, 
and assigns, for the purpose of aiding in the construction of said 
railroad and telegraph line to the Pacific coast, and to secure the safe 
and speedy transportation of the mails, troops, munitions of war, and 
public stores over the route of said line of railway, every alternate 
section of public land, not mineral, designated by odd numbers, to 
the amount of twenty alternate sections per mile on each side of said 
railroad line, as said company may adopt, through the Territories of 
the United States, and ten alternate sections of land per mile on each 
side [of] said railroad wherever it passes through any State, and 
whenever, on the line thereof, the United States have full title, not 
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reserved, sold, granted, or otherwise appropriated, and free from 
pre-emption, or other claims or rights, at the time the line of 
said road is definitely fixed, and a plat thereof filed in 

137 the office of the Commissioner of the General Land Office, 
and whenever, prior to said time, any of said sections, or 

rts of sections, shall have keen granted, sold, reserved, occupied 
by homestead settlers, or pre-empted, or otherwise disposed of, other 
lands shall be selected by said company in lieu thereof, under the 
direction of the Secretary of the Interior, in alternate sections, and 
designated by odd numbers, not more than ten miles beyond the limits 
of said alternate sections: Provided, That if said route shall be found 
upon the line of any other railroad route, to aid in the construction 
of which lands have been heretofore granted by the United States, 
as far as the routes are upon the same general line, the amount of 
land heretofore granted shall be deducted from the amount granted 
by this act: Provided further, That the railroad company receiving 
the previous grant of land may assign their interest to the said ‘ North- 
ern Pacific Railroad Company,’ or may consolidate, confederate, 
and associate with said company upon the terms named in the first 
section of this act: Provided further, That all mineral lands be, and 
the same are hereby, excluded from the operation of this act, and 
in lieu thereof a like quantity of unoccupied and unappropriated 
agricultural lands in odd-numbered sections nearest to the line of 
said road, and within fifty miles thereof may be selected as above 
provided: And provided further, That no money shall be drawn 
from the Treasury of the United States to aid in the construction of 


said Northern Pacific railroad.’ /“ 


“Sec. 4. And be it further enacted, That whenever said ‘ North- 
ern Pacific Railroad Company’ shall have twenty-five consecutive 
miles of any portion of said railroad and telegraph line ready 

138 for the service contemplated, the President of the United 
States shall appoint three commissioners to examine the 
same, and if it shall appear that twenty-five consecutive miles of 
said railroad and telegraph line have been completed in a good, sub- 


. stantial, and workmanlike manner, as in all other respects required 


by this act, the commissioners shall so report to the President of the 

nited States, and patents of lands as aſoresnid shall be issued to 
said company confirming to said company the right and title to 
said Jands situated opposite to and coterminous with said completed 
section of said road; and from time to time whenever twenty-five 
additional consecutive miles shall have been constructed, complete, 
and in readiness as aforesaid, and verified by said commissioners to 
the President of the United States, then patents shall be issued to 
said company conveying the additional sections of land as afore- 
said: Provided, That no more than ten sections of land per mile, as 
said road shall be completed, shall be conveyed to said company, for 
all that part of said railroad lying east of the western boundary of 
the State of Minnesota, until the whole of said railroad shall be 
finished and in good running order, as first-class railroad, from the 
oe of —ů on Lake Superior, to the western boundary of 
finnesota: Provided also, That lands shall not be granted under 
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the provisions of this act on account of any railroad, or part thereof, 
constructed at the date of the passage of this act. 
“Sec. 6. And be it further enacted, That the President of the United 
States shall cause the lunds to be surveyed for forty miles in 
139 width on both sides of the entire line of said road after the 
general route shall be fixed, and as fast as may be required 
by the construction of said railroad, and the odd sections of land 
hereby granted shall not be liable to sale or entry or pre-emption 
before or after they are surveyed, except by said company as pro- 
vided in this act; but the provisions of the act of September, eight- 
een hundred and forty-one, granting pre-emption rights, and the 
acts amendatory thereof, and of the act entitled ‘An act to secure 
homesteads to actual settlers on the public domain,’ approved May 
twenty, eighteen hundred and sixty-two, shall be, and the same are 
hereby, extended to all other lands on the line of said road when 
surveyed, excepting those hereby granted to said company ; and the 
reserved alternate sections shall not be suld by the Government at 
a price less than two dollars and fifty cents per acre when offered for 
e.“ 


II. 


Some time in the fall of the year 1871 the said Northern Pacific 
‘Railroad Company, acting under and in pursuance of the said sev- 
eral acts and joint resolutions of Congress, entered and com menced 
work upon that part of its said line of railroad beggin-ing on the 
western bank of the Red River of the North and extending west- 
wardly through and across what was shown by the survey to be the 
section of land mentioned and described in the pleadings, that is to 
say, section numbered seven (7), in township numbered one hundred 
and thirty-nine (139), of range numbered forty-eight (48). During 
the same fall the said railroad company causec all the said part of 
its said line of railroad, as the same has been located as aforesaid, to 

be graded and prepared for the superstructure thereof. In 
140 the month of June of the year 1872 the said railroad company 

caused the superstructure of the said railroad to be put upon 
the said grading and the iron rails thereof to be laid down upon the 
same, and fully completed all that part of the said railroad runnin 
over and across the said section, and ever since that time the sai 
railroad has been maintained and operated over and across the said 
section, as the same was fixed and located in the year 1871. 


III. 
Acting under and in pursuance of the said acts and joint resolu- 


tions of Congress the said Northern Pacific Railroad Company, in 
the month of February, A. D. 1872, filed in the office of the Secretary 
of the Interior of the United States a map showing all that part of 
the general route of its said railroad beginning at the westerly bank 
of the Red River of the North and extending westwardly to the 
James river, in this Territory. All that part of the said general 
route beginning on the westerly bank of the Red River of the North 


and extending as far westwardly as the west line of the said section 
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of land was identical with the said location thereof made in the 
year 1871. 


IV. 


After the filing of the said map showing the said portion of the 

neral route of the said railroad, as aforesaid, and on March 30, 

. D. 1872, W. W. Curtis, then the Acting Commissioner of the Gen- 

eral Land Office of the United States, in his official capacity, made 

out and forwarded to the register and receiver of the local 

141 land office of the Pembina land district, in which district the 

: said section of land was then situated, a letter of instructiona, 
whereof a true copy is as follows, that is to say: 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Wasuineton, D. C., March 30th, 1872. 
Register and receiver, Pembina, D. T. 

GENTLEMEN: I transmit herewith a diagram showing the desig- 
nated route of the Northern Pacific Railroad, under act of July ond, 
A. D. 1864, and, by direction of the Secretary of the Interior, you 
are directed to withhold from sale or location, pre-emption, or home- 
stead entry all the surveyed and unsurveyed odd-numbered sections 
of public lands falling within the limits of forty miles, as designated 
on this map. You will also increase in price to $2.50 per acre the 
even-numbered sections within those limits, and dispose of them at 
that ratability, and under the pre-emption and homestead laws only. 
No private entry of the same being admissible until these lands have 
been offered at the increased price. This order will take effect frum 
the date of its receipt by you, and you are requested to acknowledge, 
without delay, the time of its receipt. 

Very respectfully, 
W. W. CURTIS, 
Acting Commissioner. 


The said letter was received, together with the diagram therein re- 
ferred to, by the register and receiver of the said Pembina land office, 
on April 20, A. D. 1872. The said diagram represented the route of 

the said railroad as passing over and across the said section of 
142 land. No evidence was adduced to the court tending to show 
that any of the directions or instructions contained in the said 
letter were ever withdrawn or modified by competent authority; and 
I therefore find that the said directions and instructions have re- 
mained in force continuously since the 20th day of April, A. D. 1872 


V. 
On May 26th, A. D. 1873, the said Northern Pacific Railroad Com- 
ny filed in the office of the Secretary of the Interior of the United 
tates a map showing the definite location of that part of its said line 


of railroad extending from the westerly bank of the Red River of the 
North to the easterly bank of the Missouri river. 


50 CHARLES w. BUTTZ, 4C., vs. 


All that portion of the said definite location shown upon the said 
map extending from the westerly bank of the Red River of the North 
as far west us the west line of the said section of land was the same 
location thereof made in the year 1871, as hereinbefore mentioned. 

After the filing of the said map, and on June 11, A. D. 1873, the 
said Acting Commissioner of the General Land Office of the United 
States made out and forwarded to the register and receiver of the 


said Pembina land office a further letter of instructions, whereof a a 


true copy is as follows, that is to say: 
DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE. 


Register and receiver, Pembina, Dakota Territory. 


GENTLEMEN: The Northern Pacific Railroad Company filed in 
this office, on the 26th ult., in accordance with law, a map of the 
definite location of their road from the Red River of the 
143 North to the Missouri river, in Dakota Territory. I have ac- 
cordingly prepared a diagram, which is herewith transmitted, 
showing the forty and fifty mile limits of their land grant along said 
line, with also the forty-mile limits of withdrawal ordered by my 
letter to you of March 30th, 1872, upon a designated line / and you 
are hereby directed to withhold from sale or entry all the odd-num- 
bered sections, both surveyed and unsurveyed, falling within those 
limits, and to hold, subject to pre-emption and homestead entry only, 
the even-numbered sections, at $2.50 per acre, within the 2 
limits, and $1.25 per acre between the forty and fifty mile or in- 
demnity limits. The even-numbered sections within the forty- 
mile limits of the former withdrawal, now falling without the pres- 
ent. corrected limits, will be reduced in price to $1.25 per acre. The 
right of the road attaches to both surveyed and unsurveyed lands 
from the date of filing the map of definite location in this office, to 
wit, May 26, 1873, from which date also the even sections become 
double minimum. Be pleased to acknowledge the date of the receipt 
of this letter. 
Very respectfully, 
W. W. CURTIS, 
Acting Commissioner. 


The said letter, together with the map therein referred to, was re- 
ceived by the said register and receiver of the Pembina land office on 
June 24, A. D. 1873. 


VI. 
On February 19, A. D. 1867, the said section of land formed 
144 rt of the country recognized by tke Government of the 
nited States as being in the possession and occupancy of the 
Wahpeton and Sisseton bands of Indians, by the treaty concluded 
on the date last mentioned between the said Government and the 


said bands of Indians, but the said section never formed any part 
of the territory specifically reserved to the said bands by the terms 
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of the said treaty. The _ of occupancy of the said bands of 
Indians, in respect to the said country, including the said section of 
land, as recognized by the said treaty, continued until May 2, A. D. 
1873, when such right was ceded and surrendered by the said bands 
to the United States by an agreement between said bands and cer- 
tain commissioners of the United States, acting under authority of 
the laws thereof, which agreement, after the conclusion thereof, was 
ratified and confirmed by that certain act of Congress, approved 
June 22, 1874, entitled “An act making appropriations for the cur- 
rent and contingent expenses of the Indian department, and for ful- 
filling treaty stipulations with various Indian tribes forthe yearending 
June 30th, 1875, and for other purposes.” After the conclusion of 


the said agreement, and on —, A. D. 1873, the Government of the 


United States caused to be filed in the said Pembina land office plats 
showing surveys of portions of the said Indian country, in which 
surveys was embraced the said section of land in the pleadings de- 


scribed. 
VII. 


The defendant, Francis Peronto, is a native citizen of the United 
States, and as such citizen, having then and there the qualifica- 

145 tions of a pre-emptor, on October 5, A. D. 1871, entered upon the 
said section of land, which was then unsurveyed, and erected 

a dwelling-house upon that portion of the same described in the 
complaint in this suit, and took up his abode in said house, where 
he has ever since continued to reside; and he improved three or 
four acres of the land in the vicinity of said house by breaking the 
same up and cultivating the same, and had a crop growing and cul- 
tivated same during May, 1873. The defendant so entered upon 
the said land with a view and purpose of making a pre-emption of 
the same, under the laws of the United States; but, as the said lands 
and the other lands in the vicinity were unsurveyed at the time of 
such entry, it is impossible, from the evidence, to determine what 
articular subdivision or subdivisions of the said section the 
efendant proposed to pre-empt until the time of the making out 
by him of the declaration of intention to pre-empt, hereinafter 
mentioned. On July 28, 1873, the defendant made and signed, and 
on August 1], 1873, he presented, his declaratory statement to the 
register and receiver of the said land office, declaring his intention 
to claim the north half (3) of the northwest quarter (}) and the 
northwest quarter (}) of the northeast quarter (}), and lot one (1) 
of the said section as a pre-emption right, under the act of Septem- 
ber 4, 1841, and alleging settlement October 5, 1871; which declar- 
atory statement was filed within three (3) months after the filing of 
the township plat showing the Government survey of the said land. 
The register and receiver of the said land office, to whom 

146 the said declaratory statement was tendered, declined to ac- 
cept the same, and refused to file the same, for the reason 

that the lands therein described were not subject to pre-emption, be- 
cause the said railroad company had acquired the right to have 
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the same conveyed to it by the United States, under and by virtue 
of the said acts and joint resolutions of Congress. 

The said defendant thereupon duly appealed from the decision of 
the said register and receiver to the Commissioner of the General 
Land Office, who, on or about February 14, A. D. 1874, approved and 
affirmed the said ruling of the said register and receiver. 

The defendant, therefore, further appealed from the decision of 
the said Commissioner to the Secretary of the Interior, who, on Sep- 
tember 19th, A. D. 1874, affirmed the decision of the said register. 
and receiver, and of the said Commissioner. 

From the above I find, as conclusions of law: 

I. That the plaintiff in the suit, in consequence of tho said acts 
of Congress and ruling of the said several officials of the United 
States, prior to the commencement of this action, had acquired from 
the United States the legal title to the lands described in said declar- 
atory statement; of which lands the parcel of ground described in 
the complaint forms part. : 

II. That the plaintiff was, at the time of the beginning of this 
action, the owner and entitled to the immediate ion of the 

parcel of ground described in the complaint; that the defend- 
147 ant was wrongfully in the possession thereof; and that the 

defendant has no interest in or claim upon the lands de- 
cribed in the answer in this suit. 

Let judgment be entered accordingly. 

Dated April 14, 1882. 

S. A. HUDSON, Judge. 


The defendant excepts to the foregoing findings of facts, conclu- 
sion of law, and order of court, directing judgment to be entered. 


April 14, 1882. 
C. W. BUTTZ, 
TWOMEY & FRANCIS, 
Attorneys for Defendant. 


148 District Court. 
Territory or Daxora, Cass County: 


NorTHERN PaciFic RAILIROAD Company, Plaintiff, 
ag et 
Francis Peronto, Defendant. 


This cause came on to be tried at the term of said court beginning 
on the 6th day of December, A. D. 1881, and a jury having been 
waived in open court and by both parties, and the cause having been 
tried by the court without a jury. the court duly made its findings 
of facts, and its conclusion of laws thereon, awarding and directin 
that the plaintiff have judgment against the defendant for the re- 
covery of the possession of the premises described in the complaint. 

Now, therefore, it is adjudged, and the court doeth hereby adjudge, 
that the — recover from the defendant the possession of the 
premises described in the complaint, that is to say, all and singular 
that parcel of land situated in the county of 


and Territory 
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aforesuid, to be known as that part now occupied by the de- 

149 fendant of the northeast corner of lot one (lh, of the north- 
: east quarter (N. E. }) of section seven 05 township one hun- 
dred and thirty-nine (139), of — forty-eight (48), and south of 
the right of way of the Northern Pacific Railroad — and 
east of the lots owned by Harry O' Neil east of Firth street, of Fargo, 
the same being within the city of Fargo and Territory of Dakota; 

And it is further adjudged that the plaintiff recover from the de- 
fendant the sum of ten dollars, the plaintiff’s costs and disburse- 
ments in this suit. 

Dated Fargo, D. T., this 19th day of July, A. D. 1882. 

S. A. HUDSON, Judge. 


150 Judgment. 
Territory oF Daxora, Cass County : 
District Court. 
Tue Nortuern Pactric RAIL ROAD Com PANY, Pl'ff. 
FRANCIS 2 Def 't. 
151 Motion for New Trial. 
TERRITORY OF Dakota, County of Cass : 
In the District Court, 3d Judicial Dist. 


| THe NorTHERN Paciric RAILROA D CoMPANY 
v8. 
FRANCIS PEranro. 


Now comes the defendant, by C. W. Butts and Toomey & Francis, 
his attorneys, and now moves for a new trial herein on the grounds— 

Ist. That the court erred in its conclusions of law. 

2nd. That the court erred in its findings of facts. 

3d. That the findings of the court are contrary to the law and the 


facts. 
C. W. BUTTZ, 
And TOOMEY & FRANCIS, 
Atty’s for Def i. 
152 Motion for a New Trial. 


Territory oF Daxora, County of Cass: 
In the District Court, 3d Judicial District. 


Tue NorTHern Paciric Rai.roap Company 
vs. 
Francis PERONTO. 


I accept due and legal service of the within motion for new trial 


herein. 
W. B. McCONNELL, 
Att'y for N.,. 
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153 Notice of Motion for New Trial. 


TERRITORY OF DakaTo, County of Cass: 
In the District Court, 3d Judicial District. 


THe NORTHERN Paciric RAILROAD ComMPANY 
v8. 
FrRANcIs PERONTO. 


You, the plaintiff in the above-entitled action, are hereby notified 
that the defendant will, on the 28th day of March, A. D. 1882, at 10 
oe. a. m. of said day, move the court for a new trial in this cause. 
A copy of said motion is herewith served. 


Fargo, D. T., March 18, 1882. 
C. W. BUTTZ Axp 


TWOMEY & FRANCIS, 
Ati ys for Def't. 


154 Notice of Motion for a New Trial. 
TerRiTorY or Dakota, County of Cass: 
In the District Court, 3d Judicial District. 


THe NortTHERN Paciric RAILROAD CoMPANY 
8. 
Francis PERON TO. 


I hereby accept due and legal service for the plaintiff of the within 


notice of a motion for a new trial. 
WM. B. McCONNELL, 
Att'y for PUFf. 


_ 159 Notice of Appeal. 


TeRRITORY OF Dakota, County of Cass: 
: District Court, Third Judicial District. 


NoRTHERN Paciric RAILROAD Company, Plaintiff, 
v8. 
Francis Peronto, Defendant. 
Take notice that the defendant in the above-entitled cause hereby 


appeals to the supreme court of the Territory from the judgment 
and orders therein made and entered in said district court on the 
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14th day of July, 1882, in favor of the plaintiff and against said de- 
fendant, and from the whole thereof. : 
C. W. BUTTZ, Att'y. 
TWOMEY & FRANCIS, 
For Counsel. 


To the clerk of the district court in and for Cass county, in said 
third judicial district, and W. B. McConnell. 


Due service of the within accepted. 


July 25th, 1882. 
W. B. McCONNELL, 


Att y for PUf. 
GEO. C. FOSTER, Clerk, 
By N. C. MORGAN, Deputy. 


156 Bill of Exceptions. 
Territory or Daxkora, County of Cass: 
District Court, Third Judicial District. 
NorTHERN Paciric RAIL NOAD Company, Plaintiff, 


vs. 
Francis Peronto, Defendant. 


Be it remembered, that at the general December term of said 
court and on the 4th day of April, 1882, this cause coming on for 
trial before the court without the intervention of a jury on the issue 
joined therein, the — to sustajn the issues on its part, offered 
to introduce in evidence a certified copy of the location of its road, 
‘as it appeared on the map of the local land office and filed in the 
General Land Office, February 21st, 1872. The defendant objected 
to the introduction of said certified copy of map in evidence, in so 
far as it related to the location of plaintiff’s road, for the reason that 
it does not show that it is a map or plat of the definite location 
thereof as provided by the third section of the act of Congress 
granting lands to aid in the construction of a railroad and telegraph 

line from Lake Superior to Puget Sound, on the Pacific co-st, 
157 by the northern route, — July 2nd, 1864, which objec- 

tion the court ovérruled, the court admitting said certified 
copy of map in evidence, to which ruling the defendant at the time 
duly excepted. 

And be it further remembered that upon the further trial of said 
cause the plaintiff, to sustain the issues on its part, introduced C. T. 
Hosart as a witness, who, being sworn, testified as follows: 


Question. You may state if your are in the employ of the North- 
ern Pacific Railroad Company. 

Answer. Yes, sir. I am superintendent of the Dakota division. 

Question. In what capacity were you in 1871 and 1872? 

Answer. I was general superintendent fur 1869 to 1872. 

Question. Now, do you remember when the road was graded and 
located from the river west on this side! 
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Answer. Yes, sir; I remember. 
Question. Well, now, will you state when it was located? 


Question objected to by defendant, for the reason that it was im- 
material. Objection overruled and witness testified. To which 
ruling the defendant at the time excepted. 


Answer. On the 15th of September, 1872. 


This being all the evidence introduced over defendant’s objections, 
defendant asks the court to sign this bill of exceptions and make 
the same part of the record in this case; which ae is done. 

S. A. HUDSON, Judge. 


158 Bill of Exceptions. 
TERRITORY OF Dakota, County of Case: 
District Court, Third Judicial District. 
NorTHERN PaciFic RAILROAD Company, Plaintiff, 


v8. 
Francis Peronto, Defendant. 


Be it remembered that at the general December term of said court 
and on the 14th day of April, 1882, the court, after hearing the evi- 
dence and argument of council, presented and filed its findings of 
facts and conclusions of Jaw as follows, to wit: 


Territory oF Dakota, Cass County : 
District Court. 


NorTHERN Paciric RAILROAD Company, Plaintiff, 
against 
Francis Prronto, Defendant. 


This cause came on for trial before the court without a jury (a jury 
trial having been waived in open court by the parties) at the gen- 
eral December term, and the said cause havin n tried, the court 
hereby makes its findings of facts and its conclusions of law thereon 
us follows: | 5 


The plaintiff is a corporation organized and existing under tliat 
certain act of Congress approved July 2, A. D. 1864, entitled 
159 An act making a grant of lands to aid in the construction 
of a railroad and telegraph line from Lake Superior to Puget 
Sound, on the Pacific coast, by the northern route,” and under the 
subsequent acts and joint resolutions of Congress relating to the 
same subject-matter. In and by the said act of July 2d, A. D. 
1864, it was, among other things, provided and enacted as follows, 
that is to say: 
“Sec.2. * * * The United States shall extinguish as rapid] 
as may be consistent with public policy and the welfare of the sai 
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Indians the Indian titles to all lands falling under the operation of 
this act and acquired in the donation to the (road) named in this 
bill.” 

“Sec. 3. And it be further enacted, That there be, and hereby is, 
granted to the Northern Pacific Railroad Company, its successors 
and assigns, for the purpose of aiding in the construction of said 
railroad and telegraph line to the Pacific coast, and to secure the safe | 
and speedy transportation of the mails, troops, munitions of war, 
and public stores over the route of said line of railway, every alter- 
nate section of public land not mineral, designated by odd numbers, 
to the amount of twenty alternate sections per mile on each side of 
said railroad line as said company may adopt through the Territories 
of the United States, and ten alternate sections of land per mile on 
side [of] said railroad wherever it passed through any State, and 
whenever on the line thereof the United States have full title, 
not: reserved, sold, granted, or otherwise appropriated, and free 
from pre-emption, or other claims or rights, at the time the line of 

said road is definitely fixed and a plot thereof filed in 
160 the office of the Commissioner of the General Land Office, 
and whenever, prior to the said time, and of said sections or 
rt of sections shall have been granted, sold, reserved, occupied by 
1omestead settlers, or pre-empted or otherwise disposed of, other 
lands shall be selected by said company in lieu thereof, under the 
direction of the Secretary of the Interior, in alternate sections, and 
designated by odd numbers, not more than ten miles beyond the 
limits of said alternate sections: Provided, That if said route shall 
be found upon the line of any other railroad route, to aid in the 
construction of which lands have been heretofore granted by the 
United States as far as the routes. are upon the same general line, 
the amount of land heretofore granted shall be deducted from the 
- amounted granted by this act: Provided further, That the railroad 
company receiving the previous grant of land may assign their in- 
terest to said ‘Northern Pacific Railroad Company,’ or may con- 
solidate, confederate, and asvociate with said company upon the 
terms named in the first section of this act: Provided further, That 
all mineral lands be, and the same are hereby, excluded from the 
operation of this act, and in lieu thereof a like quantity of unovcu- 
pied and unappropriated agricultural lands, in odd-numbered sec- 
tions nearest to the line of said road, and within fifty miles thereof, 
may be selected as above provided. And provided further, That no 
money shall be drawn from the Treasury of the United States to aid 
in the construction of said ‘ Northern Pacific railroad.’ 

“Sec. 4. And be it further enacted, That whenever said Northern 

Pacific Railroad Company’ shall have twenty-five consecu- 
161 tive miles of any portion of said railroad and telegraph line 

ready for the service contemplated, the President of the United 
States shall appoint three commissioners to examine the same, and 
if itshall appear that twenty-five consecutive miles of said railroad and 
telegraph — have been completed in a good, substantial, and work- 
manlike manney, as in all other respects required by this act, the com- 
missioners — soreport to the President of the United States, and pat- 
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ents of lands as aforesaid shall be issued tosaid company, confirming to 
said company the right and title tosaid lands situated opposite to, and 
coterminous with, said completed section of suid road, and from time 
to time whenever twenty-five additional consecutive miles shall have 
been constructed, completed, and in readiness, as aforesaid, and veri- 
fied by said commissioners to the President of the United States, 
then patent shall be issued to said company conveying the additional 
sections of land as aforesaid: Provided, That no more than ten sec- 
tions of land per mile, as said road shall he completed, shall be con- 
veyed to said company, for all that part of said railroad lying east 
of the western boundary of the State of Minnesota, until the whole 
of said railroad shall be finished and in good running order as a 
first-class railroad, from the place of beginning on Lake Superior, to 
the western boundary of Minnesota: Provided also, That lands 
shall not be granted under the provisions of this act on account of 
any railroad, or part thereof, constructed at the date of the passage 
of this act.” | 
Sec. 6. And be it further enacted That the President of the United 
States shall cause the lands to be surveyed for forty miles in 
162 width on both sides of the entire line of said road, after the 
general route shall be fixed, and as fast as may be required 
by the construction of said railroad; and the odd sections of land 
hereby granted shall not be liable to sale, or entry, or pre-emption, 
before or after they are surveyed, except by said company, as pro- 
vided in this act; but the provisions of the act of September, eigh- 
teen hundred and forty-one, granting pre-emption rights, and the 
acts amendatory thereof, and of the act entitled “an act to secure 
homesteads to actual settlers on the public domain, approved May 
twenty, eighteen hundred and sixty-two, shall be, and the same are 
hereby, extended to all other lands on the line of said road when 
surveyed, excepting those hereby granted to said company; and 
the reserved alternate sections shall not be sold by the Government 
at a price less than two dollars and fifty cents per acre when offered 


for sale.” 
II. 


Some time in the fall of the year 1871, the said Northern Pacific 
Railroad Company, acting under, and in pursuance of the said sev- 
eral acts and joint resolutions of Congress, entered and commenced 
work upon that part of its said line of railroad, beginning on the 
western bank of the Red river of the North, and extending west- 
wardly through and across what was shown by the survey to be the 
section of land mentioned and described in the pleadings, that is to 
say, section numbered seven (7), in township numbered one hun- 
dred and thirty-nine (139), of range number forty-eight (48). Du- 
ring the same fall the said railroad company caused all the said 
part of its said line of railroad, as the same had been located as 

aforesaid, to be graded and prepared for the superstructure 
163 thereof. In the month of June, of the year 1872, the said 
railroad company caused the superstructure of the said rail- 
railroad to be put upon the said grading, and the iron rails thereof 
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to be laid down upon the same, and fully completed all that part 
of the said railroad running over and across the said section, and 
ever since that time the said railroad has been maintained and ope- 
rated over and across the said section, as the same was fixed and 


located in the year 1871. 


III. 


Acting under and in pursuance of the said acts and joint resolu- 
tions of Congress, the said Northern Pacific Railroad Company, in 
the month of February, A. D. 1872, filed in the office of the Secre- 
tary of the Interior of the United States,a map showing all that 
part of the general route of its said railroad, beginning at the wes- 
terly bank of the Red River of the North, and extending westwardly 
to the James river, in this Territory. All that part of said general 
route beginning on the westerly bank of the Red River of the 
North and extending as far westwardly as the west line of said sec- 
tion of land, was identical with the said location thereof made in 
the year 1871. 


IV. 


After the filing of the said map, showing the said portion of the 
general route of the said railroad as aforesaid, and on March 30, A. 
D. 1872, W. W. Curtis, then the Acting Commissioner of the Gen- 
eral Land Office of the United States, in his official capacity, made 

out and forwarded to the register and receiver of the local land 
164 office of the Pembina land district, in which district the said 

section of land was then situated, a letter of instructions, 
whereof a true copy is as follows; that is to say: 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Wasuineton, D. C., March 30th, 1972. 
Register and Receiver, Pembina, D. T. 

GENTLEMEN: I transmit herewith a diagram showing the desig- 
nated route of the Northern Pacific railroad, under act of July 2nd, 
A. D. 1864, and, by direction of the Secretary of the Interior, you 
are directed to withhold from sale or location, pre-emption or home- 
stead entry, all the surveyed and unsurveyed odd-numbered sections 
of public lands falling within the limits of forty miles, as designated 
on this map. You will also increase in price to $2.50 per acre the even- 
numbered sections within those limits, and dispose of them at that 
ratability, and under the pre-emption and homestead laws only ; 
no private entry of the same being admissible until these lands have 
been offered at the increased price. This order will take effect from 
the date of its receipt by you, and you are requested to acknowledge 
without delay the time of its receipt. 

Very respectfully, W. W. CURTIS, 
Acting Commissioner. 


The said letter was received, together with the diagram therein 
referred to, by the register and receiver of the said Pembina land 
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office on April 20, A. D. 1872. Thesaid diagram represented the route 

of the said railroad as passing over and across the said sec- 
165 tion of land. No evidence was adduced to the court tend- 

ing to show that any of the directions or instructions con- 
tained in the said letter were ever withdrawn or modified by 
competent authority, and I therefore find that the said directions 
and instructions have remained in force continuously since the 20th 
day of April, A. D. 1872. 

On May 26th, A. D. 1873, the said Northern Pacific Railroad Com- 

ny filed in the office of the Secretary of the Interior of the United 
Plates a map showing the definite location of that part of its said 
line of railroad extending from the westerly bank of the Red River 
of the North to the easterly bank of the Missouri river. 

All that portion of the said definite location shown upon the said 
map, extending from the westerly bank of the Red River of the North 
as fur west us the west line of the said section of land, was the same 
location thereof made in the year 1871, as hereinbefore mentioned. 

After the filing of said map and on June 11, A. D. 1873, the said 
Acting Commissioner of the General Land Office of the United States 
made out and forwarded to the register and receiver of the said Pein- 
bina land office a further letter of instructions, whereof a true copy 
is as follows; that is to say: 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE. 
Register and Receiver, Pembina, Dakota Territory. 
GENTLEMEN: The Northern Pacific Railroad Company filed in 

this office on the 26th ult., in accordance with law, a map of the 

definite locations of their road from the Red River of the 
166 North to the Missouri river, in Dakota Territory. I have ac- 

cordingly prepared a diagram, which is herewith transmit- 
ted, showing the forty and fifty-mile limits of their land grant along 
said line, with also the forty-mile limits of withdrawal ordered by 
my letter to you of March 30th, 1872, upon a designated line; and 
you are hereby directed to withhold from sale or entry all the odd- 
numbered sections, both surveyed and unsurveyed, failing within 
those limits, and to hold, subject to pre-emption and homestead entry 
only, the even-numbered sections at $2.50 per acre within the forty 
miles limits and $1.25 per acre between the forty and fifty-mile or in- 
demnity limits. The even-numbered sections within the forty-mile 
limits of the former withdrawal, now falling without the present 
corrected limits, will be reduced in price to $1.25 per acre. The 
right of the road attached to both surveyed and unsurveyed lands, 
from the date of filing the map of definite location in this office, to 
wit, May 26, 1873, from which date, also, the even sections become 
double minimum. Be pleased to acknowledge the date of the receipt 
of this letter. 

Very respectfully, 

W. W. CURTIS, 
Acting Commissioner. 
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The said letter, together with the map therein referred to, was re- 
ceived by the suid register and receiver of the Pembina land office 
on June 24th, A. D. 1873. 


VI. 


167 On February 19, A. D. 1867, the said section of land ſormed 


part of the country nized by the Government of the 
United States as being in possession and occupancy of the Wahpeton 
and Sisseton bands of Indians by the treaty concluded on the date last 
mentioned between the said Government and the said bands of In- 
dians, but the said section never formed any part of the territory 
specifically reserved to the said bands by the terms of said treaty. 

The right of occupancy of the said bands of Indians, in respect to 
the said country, including the said section of land as recognized 
by the said treaty, continued until May 2, A. D. 1873, when such 
right was ceded and surrendered by the said bands to the United 
States by an agreement between said bands and certain commis- 
sioners of the United States, acting under authority of the laws 
thereof, which agreement, after the conclusion thereof, was ratified 
and confirmed by that certain act of Congress approved June 22, 
1874, entitled “An act making appropriations for the current and 
contingent expenses of the Indian department, and for fulfilling 
treaty stipulations with various Indian tribes, for the year ending 
June 30th, 1875, and for other purposes.” 

After the conclusion of the said agreement, and on —— A. D. 1873, 
the Government of the United States caused to be filed in the said 
Pembina land office plats showing surveys cf the portions of the said 
Indian country, in which surveys was embraced the said section 
of land in the pleading described. 


VIL. 


The defendant, Francis Peronto, is a native citizen of the 
168 United States, and, as such citizen, having then and there the 
qualifications of a pre-emptor, on October 5, A. D. 1871, en- 
tered upon the said section of land, which was then unsurveyed, 
and erected a dwelling-house upon that portion of the same deseribed 
in the complaint in this suit, and took up his abode in said house, 
where he has ever since continued to reside, and he improved three 
or four acres of the land in the vicinity of the said house by break- 
ing the same up and cultivating the same, and had a crop growing 
and cultivated same during May, 1873. The defendant so entered 
upon the said land with the view and purpose of making a pre- 
emption of the same under the laws of the United States, but, as 
the said lands and the other lands in the vicinity were unsurveyed 
at the time of such entry, it is impossible from the evidence to de- 
termine what particular subdivision or subdivisions of the said sec- 
tion the defendant proposed to pre-empt until the time of the making 
out by him of the Jeelaration of intention to pre-empt, hereinafter 
mentioned. | 
On July 28, 1873, the defendant made and signed, and on August 
11, 1878, he presented, his declaratory statement to the register and 
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receiver of the said land office, declaring his intention to claim the 
north half (3) of the northwest quarter (}), and the northwest quarter 
(}) of the northeast quarter (}), and lot one (I) of the said section 
as pre-emption right, under the act of September 4, 1841, and al- 
leging settlement October 5, 1871, which declaratory statement was 
filed within three (3) months after the filing of the township plat 
showing the Government survey of the said land. 
The register and receiver of the said land office, to whom 
169 the said declaratory statement was tendered, declined to ac- 
cept the same, and refused to file the same, for the reason 
that the lands therein described were not subject. to pre-emption, be- 
cause the said railroad company had — the right to have the 


same conveyed to it by the United States under and by virtue of the 


said acts and joint resolutions of Congress. 

The said defendant thereupon duly appealed from the decision of 
the said register and receiver to the Commissioner of the General 
Land Office, who, on or about February 14, A. D. 1874, approved 
and affirmed the said ruling of the said register and receiver. 

The defendant thereupon further appealed from the decision of 
the said Commissioner to the Secretary of the Interior, who, on Sep- 
tember 19th, A. D. 1874, affirmed the decision of the said register 
and receiver, and of the said Commissioner. 

From the above I find as conclusions of law— 

1. That the plaintiff in this suit, in consequence of the said act 
of Congress and rulings of the said several officials of the United 
States prior to the commencement of this action, had acquired from 
the United States the legal title to the lands described in the said 
declaratory statement, of which lands the parcel of ground described 
in the complaint form part. 

II. That the plaintiff was, at the time of the beginning of this 
action, the owner and entitled to the immediate possession of the 

parcel of ground described in the complaint; that the de- 
170 fendant was wrongfully in the possession thereof, and that the 

defendant has uo interest in or claim upon the lands de- 
scribed in the answer in this suit. 

Let judgment be entered accordingly. 

Dated April 14, 1882. 

| S. A. HUDSON, Judge. 


The defendant excepts to the foregoing findings of facts, conclu- 
sions of law, and order of court directing Judgment to be entered. 


April 14, 1882. : 
C. W. BUTTZ, TWOMEY & FRANCIS, 
Attorneys for Defendant. 


That upon filing said findings of fact and conclusions of law the 
defendant then and there excepted to the findings of fact and con- 
clusions of law, and direction to enter judgment, upon the following 

rounds, viz: 
1. That the court erred in its findings of fact and conclusions of 
aw. 
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2. That the findings of fact and conclusions of law are contrary 
to the law and the evidence. Defendant asks the court to sign this, 
his bill of exceptions, and make the same a part of the record in 


this case, which is accordingly done. 
S. A. HUDSON, Judge. 


171 Territory or Daxora, } ini 
County of Cass, 3d Judicial District,, 


I, Sandford A. Hudson, judge of the district court in and for said 
district and territory, do certify that the foregoing papers, to wit, 
summons, complaint, answer, reply, decision of judge, two bills of 
exception, evidence, and exhibits constitute the judgment roll in the 
case of N. P. R. R. Co., plaintiff, against Francis Peronto, defendant, 
and the whole of such judgment roll. 

Witness my hand this 29th day of August, A. D. 1882. 

S. A. HUDSON, 
Judge of said District Court. 


172 TeRRITORY OF Daxora, 
County of Cass, Third Judicial District, 5 *: 

I, Geo. T. Foster, clerk of the district court within and for the said 
county of Cass, in the third judicial district of the Territory of Da- 
kota, do hereby certify that the above and foregoing is a full, true, 
correct, and complete transcript and copy of the notice of appeal and 
proofs of service thereof, of the judgment roll, and of the certificate 
of the judge in the above-entitled action, wherein The Northern Pa- 
cific Railroad Company is plaintiff and Francis Peronto is defend- 
ant, as the same now remains of record in the said court. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court, this 29th day of August, A. D. 1882. 

IsxEAI.] GEO. T. FOSTER, Clerk, 
By N. C. MORGAN, Deputy. 
173 In Supreme Court, Territory of Dakota. October Term, A. 
D. 1882. 
Fripay, October 6th, A. D. 1882—4th day of Term. 


The court being duly opened, the following proceedings, among 
others, were had, to wit: 


Appeal from the District Court of Cass County, 3rd Judicial District. 
Nortuern Paciric RAILROAD Compayy, — 
No. 122. 


vs. 
Francis Peronto, Appellant. 


And now, this 6th day of October, 1882, the above cause being 
called in its order on the calendar, now comes D. H. Twomey, Esqr., 
attorney for said appellant, and W. P. Clough, Esqr., for respond- 
ent. 

Same day cause submitted to the court. 

Attest : B. S. WILLIAMS, Clerk. 
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174 Appeal from the District Court of Cass County. 
THe UNITED States or AMERICA, \ . 
Territory of Dakota, f 


In the Supreme Court. October Term, 1882. 
NorTHERN Paciric RAILROAD Company, Plaintiff & Respondent, 


v8. 
Francis Peronto, Defendant & Appellant. 


This action coming on to be heard at the October, A. D. 1882 
term of said supreme court, at the supreme court room, in the city 
of Yankton, D. T.—present: A. J. Edgarton, chief justice, and G. 
C. Moody, J. P. Kidder, and S. A. Hudson, associate justices—and 
an appeal having been argued by D. H. Twomey, Esqr., for the ap- 
pellant, and by W. P. Clough, — for the respondent, and the 
court —— advised thereon, it is now here considered, ordered, 
and adjudged that the judgment of the said district court within 
and for said Cass county, appealed from herein, be, and the same is 
hereby, in all things affirmed. : 

And it is further ordered that this cause be, and it is hereby, 
remanded to the district court for further proceedings, according to 
law and the judgment of this court. 

And it is further considered and adjudged that the plaintiff and 
respondent have and recover of the defendant & appellant its costs 
and disbursements on this appeal expended—taxed and allowed 
at a 

By the court: 


A. J. EDGERTON, 
Chief Justice Supreme Court, D. 7. 


All the justices concurring. 


175 [Endorsed :] No. 122. In supreme court, Territory of Da- 

kota. October term, 1882. Northern Pacific Railroad Com- 

ny, plaintiff & respondent, vs. Francis Peronto, defendant & appel- 
ant. Filed this 14th day of October, 1882. B. S. Williams, clerk. 


176 In the Supreme Court of the Territory of Dakota. 


Francis Peronto, Appellant. 
v8. 
THE NORTHERN Paciric RarLroap Company, Appellee. 


And now comes the said Francis Peronto and prays the court to 
allow this his appeal from the judgment of this honorable court 
rendered herein on the fourteenth day of October, A. D. 1882, to the 
Supreme Court of the United States upon filing a good and sufficient 


bond. 
FRANCIS PERONTO, 
By C. W. BUTTZ anp 
TWOMEY & FRANCIS, 
Attorneys. 


@ 


THE NORTHERN PACIFIC RAILROAD CO. 65 


Upon consideration of the above petition for allowance of appeal, 
it is the 31st day of January, 1883, ordered that the said appeal be, 
and the rame is hereby, allowed. 

A. J. EDGERTON, 


Chief Justice Supreme Court of Dakota. 


177 [Endorsed } Francis Peronto, —— vs. Northern Pacific 
R. R. Co., appellee. Appeal. Filed January 31st, 1883. B. S. 
Will-iams, clerk. 


178 In the Supreme Court of the Territory of Dakota. 


By the Hon. A. J. Edgerton, chief justice of said court to the North- 
ern Pacific Railroad Company, Greeting: 

Whereas, Francis Peronto has lately appealed to the Supreme 
Court of the United States from a judgment lately rendered in the 
supreme court of the Territory of Dakota, made in favor of you, 
the said railroad, and has filed the security require? by law. You 
are therefore hereby cited aud admonished 2 and appear at the 
Supreme Court of the United States, to be holden at the eity of 
Washington, on the first Monday of October next, to show cause, if 
any there be, why the judgment rendered against the said appellant, 
as in said appeal mentioned, should not be corrected, and wh 
speedy justice should not be done to the parties in that behalf: 

itness the honorable A. J. Edgerton, chief justice of the supreme 
court of Dakota Territory, this 31st day of January, in the year of 
our Lord one thousand eight hundred and eighty-three. 

A. J. EDGERTON, 
Chief Justice Supreme Court Dakota. 


179 [Endorsed :] Francis Peronto, appellant, v. Northern Pacific 

R. R. Co., appellee. Citation. Due service of the within cita- 
tion hereby acknowledged this Ist day of March, 1883. W. P. 
Clough and Wm. B. McConnell, att’ys for N. P. R. R. Co. Filed in 
my office this 22nd day of March, A. D. 1883. B. S. Williams, clerk. 
C. W. Buttz and Twomey & Francis, att’ys for appellant. 


180 Know all men by these presents, that we, Peter Johnson 
and M. ——, of Fargo, and Francis Peronto, of the same 
place, of the county of Cass, and Territory of Dakota, are held and 
firmly bound unto the Northern Pacific Railroad Company in the 
sum of three hundred dollars, lawful money of the United States, 
to be paid to thesaid Northern Pacific Railroad Company, for which 
payment well and truly to be made, we bind ourselves, our execu- 
tors, and administrators, jointly and severally, by these presents, 
sealed with our seal, and dated this 20th day of January, A. D. 1883. 
The conditon of the above obligation is such that, whereas Prancis 
Peronto has appealed from a judgment rendered against him in the 
supreme court of the Territory of Dakota, wherein the said Francis 
Peronto is appellant & the said Northern Pacific Railroad Company 
is appellee, to the Supreme Court of the United States. 
Now, — if the said Francis Peronto shall pay all costs, not 
9— 
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exceeding three hundred dollars, which may be awarded against 
him on the said appeal or dismizsal thereof, then the above obliga- 
tion to be void; otherwise to remain in full force and virtue. 
PETER JOHNSON. [skAl. 
M. WEITTSTEIN. SEAL. 
FRANCIS PERONTO. [seEat. 
By C. W. BUTTZ, SEAL. 
His Attorney. 


Signed, sealed, and delivered in the presence of— 
C. W. BUTTZ, 
D. H. TWOMEY, 
Witneses. 


181 Territory or Dakota, \ . 
County of Cass, : 
Peter Johnson. 

The persons named in and who executed the foregoing under- 
taking, being first duly sworn, doth, each for himself, depose and 
say: That he is a resident and freeholder of Fargo, of the county 
of Cass, in said Territory, and worth the amount of three hundred 
dollars above his debts and liabilities, and exclusive of his property 


exempt from execution. 
PETER JOHNSON. 
M. WEITTSTEIN. 


Subscribed and sworn to before me, this 20th day of January, A. D. 
1883. 


OWEN W. SCRIVNER, 
Notary Public. 


182 [Endorsed :] Bond. Peter Johnson, M. Weittstein, to The 

Northern Pacitic Railroad Company. Filed this 31st day of 
January, 1883. P. S. Williams, clerk. I hereby approve the within 
bond and the sureties thereon. Geo. T. Foster, clerk of dist. court 
Francis, att’ys for N. C. Maigan, deputy. C. W. Butts and Twomey & 
Cass co., D. T., by Francis Peronto. Approved: A. J. Edgerton, 
chief justice, D. Ter. Jan. 31st, 1883. 


183 Syllabus. 


The act of Congress of July 2nd, 1864, granting lands to the 
Northern Pacific Railroad Company in aid of its road was a grant 
in presenti, and vested all the title the United States then had, subject 
to the conditions subsequent to be performed by the company, there 
being no condition that the lands should revert to the grantor in 
case of a failure to perform the conditions by the grantee. 

Such title would be ineffectual by a failure to perform such con- 
ditions until the United States should inforce a forfeiture. 

This act is in the nature of an executory contract. Both parties 
to it had an interest in its performance; both mutually agreed to 

rform certain acts. It operated upon land to which the United 
states had not full title, but to which full title was to be acquired, 
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and when acquired, such lands were withheld from sale, entry, or 
pre-emption for the benefit of said railroad, so that no person could 
get any rights thereto as a settler or — — 
The passage of the act of ——, 1864, granting land to this rail- 
road company in words of present grant, and providing that 
184 the odd-numbered sections should not be for sale or entry 
after the survey of the same, held that no person settling and 
making improvements upon the odd sections could get any rights 
as a settler or pre-emptor as against the United States or the railroad 
company, either under section 2281 of the U. S. or the provisions of 
this act, such Jands never having been subject to sale or pre- 
emption. 
eld, further, that the defendant, having settled upon the land in 
question after the passage of the act, while it was Indian territory, 
near the line of the road, witnessing the construction of the track, 
had actual knowledge of the definite line of said road, he cannot 
now object that notice was not sooner given by the filing of the plat 
of such definite line in the office of the Commissioner of the Gen- 
cral Land Office, nor be regarded as a bona fide settler or pre-emptor 
in any sense. 


185 Appeal from Cass County. 
TeRRITORY OF DAKOTA: 
ö Third Judieial Distriet Court. 
NorTHERN Pactric RAILROAD Company vs. Francis PERonto. 


C. H. Butts and Twomey and Francis, attorneys for appellants. 
H. P. Clough, attorney for respondent. 


_ Hupsoy, J.: 

This action was brought by the plaintiff, The Northern Pacific 
Railroad Company, to recover the possession of a certain piece of 
land situated within the limits of the city of Fargo, occupied by the 
defendant. 

The title relied upon by the plaintiff to maintain the action is 
derived from the United States by virtue of a grant of land to aid 
in the construction of a railroad and telegraph line by plaintiff 
from Lake Superior to Puget Sound, on the Pacific coast, by the 
northern route. Act of July 2nd, 1864, vol. 13, U. S. Statutes-at- 
Large, page 365. 

In and by said act, after granting right of way as in section 

one, section 2 provides as follows: * * * “The United 

186 States shall extinguish, as rapidly as may be consistent with 

ublic policy and the wellfare of the said Indians, the Indian 

titles to all lands falling under the operation of this act and ac- 
quired in the donation to the (road) named in this bill. 

“Sect. 3d. And be it further enacted, That there be, and hereby is, 
granted to the Northern Pacific Railroad Company, its successors 
and assigns, for the pur of aiding in the construction of said 
railroad and telegraph line to the Pacific coast and to secure the 
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safe and speedy transportation of the mails, troops, munitions of 
war, and public stores over the route of said line of railway, every 
alternate section of public land, not mineral, designated by odd 
numbers, to the amount of twenty alternate sections per mile on 
each side of said railroad line as said company inay adopt through 
the Territories of the United States, and ten alternate sections of 
land per mile on each side of said railroad whenever it passes 
through any State, and wherever on the line thereof the United 
States have full title, not reserved, sold, granted, or otherwise appro- 
priated, and free from pre-emption or other claims or rights at the 
time the line of said road is definitely fixed and a plat thereof filed 
in the office of the Commissioner of the General Land Office ; 
187 and whenever prior to said time any of Said sections or parts 
of sections shall have been — sold, reserved, occupied 
by homestend settlers, or pre-empted, or otherwise disposed of, other 
lands shall be selected by said company in lieu thereof under the 
direction of the Secretary of the Interior. 
* * * * * * * 

“Sec. 6. And be it further enacted, That the President of the 
United States shall cause the lands to be surveyed for forty miles 
in width on both sides of the entire line of said road after the gen- 
eral route shall be fixed, and as fast as may be required by the con- 
struction of said railroad; and the odd sections of land hereby 
granted shall not be liable to sale or entry or pre-emption before or- 
after they are surveyed except by said company as provided in this 
act; but the provisions of this act act of September, cighteen hun- 
dred and forty-one, granting pre-emption rights, and the acts amend- 
atory thereof. and of the act entitled ‘An act to secure homesteads 
to actual settlers on the public domain,’ approved May twenty, 
eighteen hundred and sixty-two, shall be, and the same are hereby, 
extended to all other lands on the line of said road, when surveyed, 
excepting those hereby granted to said company. And the reserved 

alternate sections shall not be sold by the Government ata 
188 price less than two dollars and fifty cents per nere when 
offered for sale.” 

It has been repeatedly held that by the terms employed in this 
act, the title in fee in the land vested in the grantee, subject to the 
right of occupancy by the Indians. It was also subject to the con- 
ditions subsequent- imposed by the act. 

It was an absolute grant, but in the nature of a contract by which 
both parties to it agreed to perform certain acts. If Congress had 
the power to dispose of the public lands (and this power at this day 
will hardly be doubted) all the title the United States had was vested 
in the railroad company, subject to the conditions to be performed 
on its part. 

There is no provision in this act by which the lands were to re- 
vert to the grantor in case of a failure to perform these conditions ; 
the title to the land would be uneffected by such failure until Con- 
gress should see fit to enforce a forfeiture. The words used are 
terms of present grant, but at the time this act was passed that 
portion of the grant lying west of the Red river embracing the land 
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in this contention was Indian territory in the possession of the 
Wzapton and Sessiton bands of Indians, hence the act pro- 

189 vided that the United States should extinguish as rapidly as 
consistent with public policy and the wellſare of the Indians 

their title to all the lands falling under the operation of the act. 

It was insisted on the argument by the learned counsel for the 
defendant that these lands, being in the possession of the Indians, 
were excepted from the grant, — the United States did not 
have full title within the language of sec. 3 of the act; that it can- 
not be presumed that Congress granted lands to which others had 
pre-existing rights. That is very true in case there is nothing to 
show a sufficient intent; but it is very evident, from the provisions 
of this act, that Congress did not intend to grant lands to which the 
Indians had the right of occupancy ; otherwise it would not have 
provided for the extinguishment of their title. 

Indeed, if no land was granted by this third section, subject to the 
Indian title, of which they had possession, the railroad company got 
but very little by the grant, and its objdt, as declared in the net, 
would be most essentially defeated, for the n that there was at 

that time no other than Indian land along the line of this 
190 proposed road in the Territory of Dakota. The following 

clause in section three is referred to as limiting the grant 
and supporting the construction of the defense: “ Whenever on the 
line thereof the United States shall have full title, not reserved,” &c., 
“at the time the line of said road is definitely tixed and a plat thereof 
filed in the General Land Office;” but it shall be borne in mind 
that this was an excutory contract; it was as if Congress had said, 
when we get full title to this land, the general route of the road 
being fixed, it shall vest absolutely in the railroad company to carry 
out this agreement; and to get full title it was provided that the In- 
dian title should be extinguished'as rapidly as possible, &c.; with 
this intent, and that other claims should not attach, it was provided 
that as soon as the general route of the road should be fixed the 
land should be surveyed and the odd sections should not be liable 
to sale, pre-emption, &c.; and this in anticipation of the extinguish- 
ment of the Indian title. The land was as clearly defined as it 
could be. 

Clearly it was Indian lands, not that Congress intended to ignore 

the rights of the Indians, but, respecting them, agree to acquire 
191 their rights, of course, in an — way. Such it seems 

to us the fair construction to be given to that clause in the 
act. 

This extinguishment was effected by a treaty with the Indians 
signed and executed on the 2d day of May, 1373. On that day the 
title became perfect in the Government, and, when the line of said 
road was definitely fixed by the building of the road and filing the 
lat thereof in the office of the commissioner, vested in the grantee. 

he plaintiff having acquired a complete title and right of possession 
to this land is entitled to recover upon that title unless the defend- 
ant can show a prior or better right. This he seeks to do by showing 
a pre-emption right, which, it is alleged, attached to the land prior 
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to the title of the plaintiff. He alleges that, having the qualifications 
of a pre-emptor, he entered upon the land and attempted to comply 
with the act of September, 1841, section 2259 of which provides that 
every person (having certain qualifications) “ who has made, or here- 
after makes, a settlement in person upon the public lands, subject to 
pre-emption, and who inhabits and improves the same, and who has 

erected or shall erect a dwelling thereon, is authorized to enter 
192 with the register of the land office for the district in which 

such land lies by legal subdivisions any number of acres, not 
exceeding one hundred and sixty or a quarter section of land, to 
include the residence of such claimant, upon paying to the United 
States the minimum price of such land.” 

It seems not [to] be disputed that the defendant had the qualifica- 
tions of a pre-emptor required by this law; and the record shows 
that on the 5th day of October, 1871, he settled on the land and im- 
proved it, built a small dwelling-house and continued to reside there- 
on up to the time this suit was commenced; that the plaintiff, at 
the time of such settlement, was at work on its right of way, laying 
its track across said piece of land so settled upon by defendant within 
about ten rods of his dwelling; that on the 28th day of July, 1873, 
the defendant signed, and on August 11th, following presented, his 
declaratory statement to the register and receiver of the land office 
at Pembina, which was the proper office, declaring his intention to 
claim the said land as a pre-emption, under the said act of Congress, 
alleging settlement October 5th, 1871. The description of land in 
said declaratory statement was as follows: The north half of the 

northwest quarter, and the northwest quarter of the north- 
193 east quarter, and lot 1 of section 7, township 139, range 48, 

subject to sale at the land office at Pembina, in the Territory 
of Dakota, containing 150.95 acres. 

The said line of road traverses this piece of land from east to 
west. 

This statement was presented within three months after the town 
ship plat was filed in which it was situate. The register and ro- 
ceiver refused to permit the defendant to file said declaratory state- 
ment and to pre-empt said land, for the reason, as they stated, that 
they had been instructed to withhold said land from sale; that the 
lands therein described were railroad lands. From this refusal of 
the local land officers the defendant appealed to the Commissioner 
of the General Land Office, and from the decision of the Commis- 
sioner affirming the decision of the local officers to the Secretary of 
the Interior, who affirmed the decision of the Commissioner. And 
the defendant has not at any time taken any other or further steps 
to secure his rights as a pre-emptor, but in his answer in this action 
alleges that the decision of the Land Department was erroneous, and 

prays that such decision be reversed. 
194 We now come to the ewer we question involved in this 
controversy, and upon which it turns, namely: Was this land 
at any time public land subject to pre-emption, so that the defend- 
ant could acquire any rights as a settler or a pre-emptor upon it? 
The plaintiff having commenced work on its right of way in 1871, 
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and continued from that time, and having filed a» map of the gen- 
eral route of said line from the Red river to the James river and 
across this land in Feb’y, 1872, in the office of the Secretary of the 
Interior, it became the duty of the President of the United States to 
cause a survey of the land. This authorized the withholding of the 
same from sale, entry, or pre-emption by the officers of the Depart- 
ment of the Interior, as provided in section six of the act. This 
provision had that effect without further notice; but it was so form- 
ally withheld by notice. 

Thus the Government undertook to perform, and did perform 
strictly, all that the act provided should “ done to secure to the de- 
fendant that which it contracted for. 

This was a mutual contract; theGovernment had an inter- 
195 est in it, and in its performance on the part of the railroad 

company. 

Section three declares that beyond giving aid to the railroad, 
the purpose was “to secure the safe, and speedy transportation 
of the mails, troops, munitions of war, and public stores, over 
the route of said line of railway. It had an interest, also, in 
the enhanced value of the public lands, in the vicinity of the road. 
Therefore, it was perfectly competent for Congress to provide, (to 
secure this object), that the odd sections falling within operation of 
the act, be withheld from sale, or pre-emption, that the grant might 
be effective. They were thus set apart from the public domain, so 
that no subsequent act, or law of the Government could be construed 


to embrace them, although not specifically excepted. 


All that afterwards remained for the United States to do, with 
respect to them, and all that could be done under this compact, was 
to identify the sections by appropriate surveys. 

Beecher vs. Wetherby, 5th Otto, 524. 
Wilson vs. Jackson, 13th Peters, 508. 


After such appropriation, the Government was not at liberty to 
sell them, and any other disposition, by sale, or otherwise, would be 
void. Russell vs. Board of Public Schools, 18th Hew., 19; Chotard 

vs. Pope, 12th Wheaton, 587. After the filing of the map 
196 of the general route, aud the lands surveyed, the odd sections 

were not for sale, or pre-emption, and when the Indian title 
was extinguished by the ratification of the treaty between the United 
States, and the tribes then occupying them, the provisions of section 
six, of the act, became effective, and no pre-emption rights could 
be acquired thereafter. | 

It is not claimed that the defendant could acquire any right be- 
fore, not even to be regarded as a settler, and there was no interval 
after the extinguishment, when these lands were subject to sale, so 
that no right could attach at any time, hence, the status of the de- 
fendant, did not bring him within section 2,281, of the R. S., and 
constitute him a settler, nor within the provisions of the act of July 
2nd, 1864. 

Should there be any doubt in the minds of any, as to the lands 
that were actually withheld by the department, reference is had to 
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the letter of instruction, of the Commissioner of the General Land 
Office, to the officers. The material part is as follows: 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Wasuinaton, D. C., March 30th, 1872. 


197 Register and Receiver, Pembina, Dakota Ter. 


GENTLEMEN: I transmit herewith diagram showing the designated 
route of the Northern Pacific Railroad, under act of July 2nd, 1864, 
and by direction of the Secretary of the Interior you are directed to 
withhold from sale or location, pre-emption or homestead entry all 
the surveyed and unsurveyed odd-numbered sections of public lands 
falling within the limits of forty miles, as designated in this map. 
* * * This order will take effect from the date of its receipt by 
oo 
: (Signed) W. W. CURTIS, 

Acting Commissioner. 
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It is quite immaterial to this action when the plaintiff acquired 
title to this land, only that it was before this action was brought. 
There was no strife between the plaintiff and defendant, as contended 
for by counsel, as to priority of right, because the land was not at 
any time subject to pre-emption. It is quite true that a person may 
enter upon public lands not yet subject to entry, and make improve- 
ments, and if the land is subsequently declared to be open to sale 

and pre-emption, if his settlement is followed up by the other 
198 steps he may get title; but he takes the risk of its being with- 

held from sale or appropriate to some other purpose. He 
acquires no right by his settlement as against the United States. All 
the right any such settlement would give would be the right to en: 
ter the land in preference to another settler coming after; in case the 
land became open to sale. The question of priority, then, would be 


of some importance between two such settlers for entry or pre-emp- 


tion. The rule of first in time first in right would apply. Frisby vs. 
Whitney, 9 Wall., 187; the Yosemite Valley case,15 Wall.,77; Shep- 
ley et al. rs. Cowan et al., Ist Otto, 338. 

The Government undertook to grant these lands to the railroad 
company before the defendant or any white man had settled upon 
them, and it used all the means in its power to make the grant effect- 
ive, and to prevent any person from acquiring rights in them, except 
the railroad company. It never consented, by any act of Congress 
or of the Land Department, to sell them to anybody else, but always 
refused to do so, and it would be marvelous if the defendont should 
be able to defeat this attempt in spite of all. 

Much stress is laid upon the language of section 6th of the 


199 aet granting this land, excepting and protecting the rights of 

settlers, pre-emptors and others; but it is very clear that bona 

fide settlers and pre-emptors are to be thus protected, which this de- 
fendant was not and could not be. 

The passage of this act was constructive notice to all the world 

that this land was appropriated to the purpose of this railroad; that 
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the odd-numbered sections would be withheld from sale and pre- 
emption as soon as the land was surveyed and the even-numbered 
sections put in the market at $2.50 per acre, when the general route 
was fixed; the act so declares, and as a matter of fact this was done 
long before the Indian title was extinguished, the road was built 
across the land in question, while the defendant was a mere tres- 
r; these facts all came tothe personal knowledge of the de- 
endant who was on the ground, he presented his delaratory state- 
ment to the land office at Pembina with the full knowledge that his 
improvements were on an odd-numbered section which was not sub- 
ject to pre-emption, and never had been. In any view we can 
200 take of this case we cannot see that the defendant has any 
valid’ claim or right to this land. 
_Judgment of the district court affirmed, all the judges concur- 
ring. 
201 [Endorsed :] Territory of Dakota supreme court. The 
Northern Pacific Railroad Company against Francis Peronto. 
Opinion. Published and filed this 20th day of November, A. D. 
1882. B.S. Williams, clerk. 


202 In Supreme Court. Territory of Dakota. 


THe NOoxrH¹ERN Pactric RAIL noa Company, Respondent, 
3 ra. 
Francis Peroxto, Appellant. 


I, R. S. Williams, clerk of the supreme court of the Territory of 
Dakota, do hereby certify that the foregoing pages of manuscript 
and printed matter are and contain in themselves a full, true, and cor- 
rect of the original transcript on appeal from the district court of 
Cass county, in and for the third judicial district to this court, upon 
which said cause was heard and determined in this court, as well as 
the proceedings in this court, to wit, of the judgment entered and of 
the opinion of this court filed in this case, and of the undertaking 
on appeal to the Supreme Court of the United States and the 
original citations issued out of this court with service thereof duly 
attached thereto, as the same now appears of record in said cause in 
this court. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, this 31st day of May, A. D. 1883. 


(Seal Supreme Court of Dakota Territory. | 
B. S. WILLIAMS, Clerk. 


Endorsed on cover: Dakota Ter'ty Supreme court. No. 253. 
Charles W. Buttz, executor of Francis Peronto, deceased, appellant, 
us. The Northern Pacific Railroad Company. Filed %th August, 
1883. | 
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CHARLES W. Burrz, Executor of Francis Peronto, q 


deceased, Appellant, 


’ No. 
us. 253. 
Tue NortTHern Paciric RAIL NOAD COMPANY. | 
BRi&F IN BEHALF OF THE APPELLANT. 
Statement of the Case. 


This cause was instituted in the District Court of Dakota, 
Third Judicial Distriet, County of Cass, in April, 1881, by 
the filing by the appellee, the Northern Pacific Railroad 
Company, of a complaint in the nature of a declaration in 
ejectment, against Francis Peronto, testator of the appellant, 
to recover the northeast corner of lot one (1), of the north- 
east quarter of section seven (7), township ove hundred and 
thirty-nine (189), of range forty-eight (48), situate in Pem- 
bina Land District, Dakota. These lands the Railroad Com- 
pany claims by virtue of the grant to it, by the Act of 
Congress of July 2, 1864. 

Conformably to the practice in that jurisdiction, Peronto, 
the respondent to this complaint, filed an answer and cross- 
complaint, in which he denied the company’s right to the 
lands, and set up a right in himself to the N. 3 of N. W. . 
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and N. W. } of N. E. }, and lot one (1) of section 7, town- 
ship 139, range 48, of which tract the land described in the 
complaint forms a part, and which tract the appellee claims, 
and asked relief accordingly. In reply, the company denied 
Peronto’s right as set up, and reiterated its own claim of 
right and title. 


The facts of the case are as follows: 

On July 2, 1864, Congress passed an Act, entitled “An 
Act granting lands to aid in the construction of a railroad 
and telegraph line from Lake Superior to Puget’s Sound, 
on the Pacific Coast, by the northern route,” commonly 
known as the “Northern Pacific act.” (13 Stat., 365.) 
The first section of the act creates the Northern Pacific 
Railroad Company, the appellee, defines its powers, &c. The 
second section grants a right of way for the construction of 
a railroad and telegraph “through the public lands,” with 
the right to take from the public lands, “adjacent to the 
line of said road,” materials for construction ; and concludes 
with the provision that “the United States shall extinguish, 
as rapidly as may be consistent with public policy, and the 
welfare of said Indians, the Indian titles to all lands falling 
under the operation of this act, and acquired in the dona- 
tion to the road named in this bill.” 

The third section grants to the Company “ every alternate 
section of public land, not mineral, designated by odd 
numbers, to the amount of twenty alternate sections per 
mile, on each side of said railroad line as said Company 
may adopt, through the Territories of the United States, 
and ten alternate sections of land per mile on each side of 
said railroad whenever it passes through any State, and 
whenever on the line thereof, the United States have full 
title, not reserved, sold, granted, or otherwise appropriated, 
and free from pre-emption, or other claims or rights, at the 
time the line of said road is definitely fixed, and a plat 


thereof filed in the office of the Commissioner of the General 
Land Office; with provisions for lieu lands, &. This sec- 
tion is set out in full in the record, at page 57. 

The fourth section provides for commissionérs to ex- 
amine and report upon the road as constructed, in sections 
of twenty-five miles, upon whose favorable report patents 
shall issue for “the said lands adjoining each section so 
‘approved, &. This section also is set out in full in the 
record, at pages 57-8. 

The fifth section provides for the manner of construction, 

&«œ. 
hne sixth section is as follows . 


“That the President of the United States shall cause 
the lands to be surveyed for forty miles in width on 
both sides of the entire line of said road, after the 
general route shall be fixed, and as fast as may be re- 
quired by the construction of said railroad; and the 
odd sections of land hereby granted shall not be liable 
to sale, or entry, or pre-emption before or after they 
are surveyed, except by said company, as provided in 
this act; but the provisions of the act of September, 
eighteen hundred and forty-one, granting pre-emption. 
rights, and the acts amendatory thereof, and of the Act 
entitled “ An Act tu secure homesteads to actual set- 
tlers on the public domain,” approved May twenty, 
eighteen hundred and sixty-two, shall be, and the same 
are hereby, extended to all other lands on the line of 
said road, when surveyed, excepting those hereby 
granted to said company. And the reserved alternate 
sections shall not be sold by the Government at a price 
less than two dollars and fifty cents per acre, when 
offered for sale.” 


This section also is set out in the record, at page 58. 

The remaining sections, from the seventh to the twentieth 
inclusive, play no part in the cause. 

At the date of this act, July 2d, 1864, the lands in contro- 
versy were part of a tract then in the occupation of the Sis- 


seton and Wahpeton bands of Dakota or Sioux Indians 
By a treaty with the United States in February, 1867, pro- 
mulgated in May following, those Indians ceded to the 
United States certain privileges and rights in the lands 
occupied by them, except a certain territory, described in 
Article II. of that treaty, as to which latter territory they 
ceded the right of way fur railroads, wagon roads, &c. 


Within this excepted territory were included the lands in 


controversy. 

In September, 1872, a further agreement was made be- 
tween the Indians and Commi:sioners appointed by the 
United States, whereby the Indians ceded tothe United States 
all their right, title and interest in and to lands in Dakota, in- 


cluding the lands described in Article II. of thetreaty of 1867, 


and excepting: the tracts particularly described and bounded 
in Articles III. and IV. of that treaty; which last-named 
tracts and territory were expressly reserved as permanent 
reservations (known as Devil’s Lake Reservation and Lake 
Traverse Reservation), for occupancy and cultivation. In 
this agreement provision was made that, as soon as might 
be, the territory embraced within said reservations should 
be surveyed, as Government lands are surveyed, “for the 
purpose of enabling the Indians entitled to acquire perma- 
nent rights in the soil ;” and further provision was made for 
patenting the lands to the Indians, &. This agreement was 
never ratified by the United States, either in whole or in 
part, until February 14, 1873, when, by an act of Congress, 
so much, and so much only, of the agreement as ceded to 
the United States the rights of the Indians to lands in Da- 
kota, including those named in Section II. of the treaty of 
1867, and provided for the permanent reservations, was 
confirmed; and for the rest the agreement was disap- 
proved. (17 Stats., p. 456.) 

In May, 1873, still a further treaty between the Indians 
and the United States (being, in form, the agreement of 
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September, 1872, as amended), was made, altogether ex- 
tinguishing the Indian title to the lands described in Art. 
II. of the treaty of 1867. This treaty was executed by the 


Indians at Lake Traverse Reservation May 2d, and by those 


at Devil’s Lake Reservation, May 19th, 1873. (Rec., 17-22.) 


Work on the appellee’s road, as to the lands in question, 
was commenced in the fall of 1871, when it was run a 
short distance and stopped. The road was finally located 
on September 15th of that year (misstated in the record 
as 1872.) The line was run west and the location com- 
pleted on the center stake, near Jamestown. The line was 
staked when located; the graders began their work in 
November, and the grading was completed, with the ex- 
ception of some pile-driving, that fall. Work was resumed 
in April, 1872; and the road was completed, and trains 
were running, continuously from the end of the bridge at 
Fargo through to Jamestown- in the fall of 1872, on the 
line fixed in 1871. The same line of road has. been in 
operation ever since. (Rec., 88-9; Finding II., Rec., 48-9.) 

In February, 1872, the appellee filed in the office of the 
Secretary of the Interior a map showing all that part of 
the general route of its railroad beginning at the western 
bank of the Red River of the North (at the eastern bound- 
ary of Dakota), and extending westwardly to the James 
River, in Dakota. All that part of the said general route 
beginning at the said bank of the Red River of the North, 
and extending as far westwardly as the west line of the 
lands in controversy, was identical with the location made 
in 1871. (Finding III., Rec., 59.) 

After the filing of said map, to wit, on March 30th, 
1872, the acting Commissioner of the General Land Office 
forwarded to the register and receiver, at the local land 
office of the district in which the lands were then situated, 
a diagram of the said general route so established (denomi- 


nated by the acting Commissioner “a diagram showing the 
designated general route”); and by direction of the Secre- 
tary of the Interior he instructed the register and receiver 
“to withhold from sale or location, pre-emption or home- 
stead entry, all the surveyed or unsurveyed odd-numbered 
sections of public lands falling within the limits of forty 
miles, as designated on this map.” This diagram and the 
accompanying instructions were reccived at the local office 
on April 20th, 1872. (Finding [V., Rec., 59-60.) 

On May 26th, 1878, the appellee filed in the office of the 
Secretary of the Interior a mapshowing, as it denominated 
it, the definite location of that part of its road 
through the lands in controversy; as to which, all that por- 
tion of the said line of so-called definite location was the same 
location as that made in 1871. A diagram of this so-called 
definite location was thereupon transmitted by the Acting 
Commissioner of the General Land Office to the local land 
office, with appropriate instructions; the Acting Commis- 
sioner again speaking of the line of the general route laid 
down in February, 1872, as “a desiynated line.” (Finding 
V., Rec. 60.) 


The appellant’s testator, Peronto, being a native-born 
citizen of the United States and having all the qualifica- 
tions of a pre-emptor, on October 5th, 1871, entered upon 
the section of land of which the lands in controversy, are 
part, and which were then unsurveyed ; erected a dwelling- 
house upon the portion thereof described in the complaint ; 
took up his abode and has ever since resided therein; im- 
proved several acres of the land in the vicinity of the house; 
and had a crop growing, and was cultivating the same in 
May, 1873, between the 2d and 26th days of that month 
(Rec. 29, tol. 86). Peronto so entered upon the said land, 
which, by the survey, was made an odd section, with the 


—— 


view and purpose of making a pre-emption of the same 
under the laws of the United States. 

On July 28, 1873, Peronto made and signed, and on Au- 
gust 11, 1873, he presented to the register and receiver at 
the local land office, his declaratory statement touching the 
lands; which declaratory statement was so presented within 
three months after the filing of the township plat showing 
the Government survey of the land (Finding VII, Rec., 61-2). 

The register and receiver refused to accept and file this 
declaratory statement, stating their reasons as follows: 


“That the lands therein described are railroad lands, 
as shown by the diagram filed in the Department of 
the Interior, 2 Ist of February, 1872, by the Northern 
Pacific Railroad Company. The alleged settlement 
prior to the filing of said diagram and withdrawal of 
the odd sections are illegal, and cannot be recognized 
by this office, as the lands, by reason of Indian treaty, 
were not subject to homestead or pre-emption settle- 
ment.” (Rec., 11-2.) 


From this action Peronto appealed to the Commissioner 
of the General Land Office, who approved the action of the 
register and receiver, in the following language: 


“T have to state that I find upon examination that 
all the tracts [there being other claimants in similar 
case with Peronto, and their several applications being 
. upon at the same time], are within the 
imits of the grant to the Northern Pacific Railroad 
Company, which attached to the odd sections May 26, 
1878, and at the date of the alleged settlement the lands 
were embraced in the Sisseton and Wahpeton Indian 
reservation, the Indian title to which was not extin- 
— until May, 2d, 1873, at which date the with- 

rawal for the company became effective, thus ex- 
cluding any prior pre-emption claims to the odd sec- 
tions, which could only attach after the extinguish- 
ment of the Indian title. I therefore approve your ac- 


8 
tion in rejecting the declaratory statements as to the 


odd sections, and you will so advise the parties, allow- 
ing the usual sixty days for appeal.” (Leo, 13.) 


In turn, Peronto appealed to the Secretary of the Inte- 
rior, who reported to the commissioner : 


I affirm your decision of February 14, 1874, in 


favor of the company, on the grounds and for the rea- 


son stated to have led to the conclusions you reached.” 
(Rec., 14. Finding VII., Rec., 62.) 


In responding to the company’s complaint in the District 
Court, Peronto, having first denied the company’s right to 
the lands, set out the above-stated facts as to his settlement 
and the action of the land officers; alleged that the action 
of the officers was wrongful, unlawful and under an erroneous 
construction of law ; claimed that but for such unlawful and 
erroneous action he would have been permitted to pre-empt 
the lands; and prayed appropriate relief to declare the com- 
pany’s title to the lands described in his cross-complaint 
null, and to declare title in himself. 8 

In reply, the company averred the rightfulness and law- 
fulness of the action of the land officers; and in particular 
reply to an allegation in the answer and cross-complaint that 
the road was not definitely located until May, 1873, the 


company says: 


And the 12 further alleges that its line of road 
was definitely located and actually completed and put in · 
to operation from a point at the crossing of the Red 
river of the North, on or near the eastern boundary of 
the lands described in the answer, and extendiny across 
the said lands and thence many miles westward, prior 
to January Ist, A. D. 1872; and that the portion of 
its said line so located and constructed has ever since 
that time been maintained by the plaintiff and operated 
by it. That prior to March 80th, 1872, the 


an 


Northern Pacific Railroad Company had duly filed in 
the office of the Secretary of the Interior a map show- 
ing the route of its railroad in Dakota Territory east of 
Missouri river, including the portion thereof actually 
completed and put into operation as aforesaid. . 
And that at the time the said portion of its line of rail- 
road was located and completed across said lands as afore- 
said, the Indian title thereto had not been extinguished, 


( Rec., 7-8.) 


By consent of parties, a jury was waived and the trial of 
the cause was had by the Judge holding the District Court. 
Judgment was rendered in that court in favor of the com- 
pany and against Peronto; and on appeal to the Supreme 
Court of Dakota, the judgment of the District Court was 
affirmed. Peronto appealed to this court, and he having in 
the meanwhile died, his executor ( to whom he devised all 
his estate), has been substituted as appellant. 

The opinion of the Supreme Court of Dakota is printed 
in the Record at pages 67-78, 


* 


Assignment of Errors. 
The court below erred : 


1. In affirming the judgment of the District Court of the 
Third Judicial District of Dakota. 

2. In holding that the appellee had acquired from the 
United States the legal title to the lands described in the 
declaratory statement of appellant’s testator, of which the 
lands in suit form part. 

8. In holding that the appellee was, at the time of be- 
ginning this cause, the owner and entitled to the immediate 
possession of the parcel of ground described in the complaint 
in this cause. 

4. In holding that the appellant’s testator was wrongfully 


in 3 of said parcel of ground. 


5. In holding that the appellant’s testator had no interest 
in or claim upon the lands described in his answer in this 
cause. 

6. In holding that the construction by the United States 
Land Officers of the Act of July 2d, 1864, granting lands 
to the appellee, was lawful and right, as to the lands de- 


scribed in said answer. 
7. In holding that the appellee has a lawful right and 


title, or any right or title to the lands in suit. 


8. In not granting the relief prayed by the appellant's 
testator. | 


Argument. 


I, 


LEGAL STATUS OF THE LANDS IN CONTROVERSY AT THE DATE 
. OF THE GRANT. 


At the date of the passage of the Act of July 2d, 1864, 
the lands in controversy were Indian lands. As such, they 
were not included in the definition “ public lands,” and so 
would not, in general, be embraced within or operated upon 
by the terms of any law disposing of or dealing with “pub- 
lic lands.” 


1. “All that part of the United States west of the 
Mississippi, and not within the States of Missouri and 
Louisiana, or the Territory of Arkansas, be taken and 
deemed to be the Indian country.” (Sec. 1, Act of 
June 30, 1834, 4 Stat., 729. 


In the absence of any different provision by treaty, or by 


Act of Congress, all the country described by the first so- 
tion of the Act of June 80th, 1834, as Indian country, re- 


g 
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soil. 


mains such as long as the Indians retain their title to the 


Leav. L. & G. Co., vs. U. S., 92 U. S., 742. 
U. S. vs. 42 Gals. Whiskey, 98 U. S., 188. 
Bates vs. Clark, 95 U. S., 204. 


2. The Indians are acknowledged to have the unques- 
tionable right to the lands they occupy until extinguished 


by voluntary cession. 
Cherokee Nation vs. Georyia, 5 Pet., 1. 


The right of the Indians to the lands under the Act of 


1884, is as sacred as the title of the United States to the 


fee. 
U. S. vs. Cook, 19 Wall., £91. 


8. Whenever a track of land has once been legally ap- 
propriated, to any purpose, from that moment the land thus 
appropriated becomes severed from the mass of public lands, 
and no subsequent law or proclamation or sale will be con- 
strued to embrace it, or to operate upon it, although no 
other reservation were made of it. 

Wilcox vs. Jackson, 18 Pet., 498, p. 518; 
Polk's Lessee va. Wendell, 9 Or., 87; 
University vs. Indiana, 14 How., 268. 


The above principle “applies with more force to Indian 
than to military reservations. The latter are the absolute 
property of the Government; in the former, other rights 
are vested. Congress cannot be supposed to grant them by 
a subsequent law, general in its terms. Specific language, 
leaving no room for doubt as to the legislative will, is re- 
quired for such a purpose.” The perpetual right of occu- 
pancy of the Indians, with the correlative obligation of the 
Government to enforce it, negatives the idea that Congress, 
even in the absence of any positive stipulation to protect 
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such right, intended to grant their lands to a railroad com- 
pany, either absolutely or cum onere. For all practical 
purposes, the Indians own their lands. In the free exercise 
of their choice, they might hold them forever. 

Leav. L. G. Co. vs. U. S., 92 U. S., pp. 742, 747; 

U. S. vs. Payne, 2 McCrary, 289; 

Dubuque, cke., Co. vs. D. M., cke., Co., 109 U. S., 884. 


Lands forming part of an Indian reservation at the date 
of a grant, are excepted from the grant. 
Leav. L. & G. Co. vs. L. S., ubi supra; 
Clarke vs. Smith, 13 Pet., 195; 
K. P. Co. vs. Atchison, &c., Co., 112 U. S., 422. 


Unless, therefore, the act making the grant to the North - 
ern Pacific Company contains “specific language, leaving 
no room for doubt as to the legislative will,” the lands in 
controversy, being Indian lands as the date of the grant, 
were excluded from the operation thereof. 

But the company contends that the act does contain such 
“specific language,” referring for support of this contention 
to the closing language of section two. Admitting the va- 
lidity of, this contention in general, we point out, in the con- 
sideration of the act which follows, the limited extent to 
which Congress thereby intended to bring the Indian lands 
under the operation of the grant, and the extent to which 
such intent, as manifested by the language of the act, affects 
the principle of exclusion of Indian lands hereinbefore set 


forth. : 
II. 
THE NORTHERN PACIFIC ACT. 


The sections of the act making the grant to the appellee, 
material to the present consideration, are the second, third, 
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fourth, and sixth. Their provisions may be stated as fol- 
lows: 

There is granted to the company every alternate odd 
section of “ public land,” to the amount of twenty alternate 
sections per mile in the Territories and ten alternate sec- 
tions in the States, on each side of the road, and whenever 
on the line thereof, the United States have Full title (not 
reserved, sold, granted or otherwise appropriated, and free 
from pre-emption or other claims or rights), at the time the 
line of said road is definitely fixed, and a plat thereof filed 
in the office of the Commissioner of the General Land Of- 
fice; and whenever, prior to said time, any of said sections 
or parts of sections shall have been granted, sold, reserved, 
occupied by homestead settlers, or pre-empted or otherwise 
disposed of, other lands shall be selected by said company 
in lieu thereof, &0. i 

Whenever the company shall have twenty-five consecu - 
tive miles of road ready for service, and the same shall be 
reported by commissioners, to be appointed by the Presi- 
dent for that purpose, to have been properly constructed 
and completed, patents are to issue for the lands covered by 
the grant, situated opposite to and co-terminus with such 
completed section of the road ; and so on, as to every twenty- 
five miles of road completed as aforesaid, except that only 
ten sections of land per mile shall be conveyed in Minne- 
sota until the whole road shall be finished and in good run- 
ning order as a first-class railroad. 

The President of the United States shall cause the lands 
to be surveyed for forty miles in width on both sides of the 
entire line of the road, after the general route shall be fized, 
and as fast as may be required by the construction of the 
road; and the odd sections of land “hereby granted shall 
not be liable to sale, or entry, or pre-emption before or after 
they are surveyed, except by said company, as provided in 
the act. 


And the United States shall extinguish, as rapidly as 
may be consistent with public policy and the welfare of the 
Indians, the Indian titles to all lands falling under the 
operation of the act and acquired in the donation named 
therein. 

It is upon this last clause, providing for extinguishment 
of the Indian title that the company and court below ulti- 
mately rest the company’s claim of right to lands in contro- 
versy ; upon the ground, as hereinbefore stated, that that 
clause is in “specific language, leaving no room for doubt as 
to the legislative will;” which will, it is said, is that the 
Indian lands should pass to the company under its grant. 

In the light of the principle hereinbefore stated, (that, 
namely, of exclusion of Indian lands, in general, from the op- 
eration of railroad grants,) the act under consideration, mak- 
ing a present grant, could not, in the absence of suitable 
provision, be deemed or held to coutemplate the application, 
at any time, of the grant to such lands. But the route in- 
dicated in the act must, of necessity, pass through much of 
the wild Indian lands of the Northwest. Furthermore, the 
construction of the road would make it expedient to open up 
that territory, and it was but just that the company itself 
should, as far as possible and proper, be put in the same 
position as other companies receiving grants of lands, that 
is to say: to be given as much of its grant as possible ad- 
jacent to its road. From such considerations Congress thought 
that the usual complete exclusion of Indian lands would 
operate harshly; wherefore the provision in question was 
inserted in the act: with the purpose of enabling the com- 
pany’s grant to attach to what at the date of the act were 
Indian lands, F in proper condition to pass at the date of 
definite location, as prescribed by the act; or, if not in con- 
dition so to pass, to furnish the measure of indemnity in 
other lands for the lands so, as it were, lost. As was said in 
the Leav., L. & G. Co. vs. U. S., in order to negative the 
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idea of exclusion, “this was necessary, although the road 
ran through territory occupied by wild tribes.” (92 U. S., 
744.) 

But further than this the provision was not intended to 
go, and does not go, except that it also holds out a promise 
on the part of the Government to do what might be deemed 
expedient to put the Indian lands, at the time of the defi. 
nite location, in the condition requisite to pass under the 
grant, viz., in such condition that the United States should 
have “full title” thereto, as defined in the Act. 

If now we take this provision for extinguishing the In- 
dian title in connection with the granting clause, viz., sec- 
tion three, we have no difficulty in apprebending the legis- 
lative intent. The grant is of odd sections of “public 
lands” along the road, and whenever on the line thereof, 
the United States shall have full title, not reserved, sold, 
granted, or otherwise appropriated, and free from pre- 
emption, or other claims or righis, at the time the line of said 
road is definitely fixed, and a plat thereof filed,” &. 

Indubitably, if the grant be in praesenti, it does not pass 
the Indian lands, because at the date of the grant those 
lands were not public lands,” in the sense in which that 
term is always ured in such acts; and not being passed by 
the grant, they can never become the subject of ownership 
by the company under the grant, notwithstanding that, 
subsequent to the date of the grant, the feature taking them 
out of the category of “ public lands” may, in the mean- 
while, have disappeared. And whether the grant be or be 
not in praesenti, the odd sections to which the United States 
had not full title, and which were uot free from other claim 
or right, at the time the line of the road was definitely 
fixed, do not pass under the grant; as was said in X. P. Ry. 
Co. vs. Dunmeyer, 118 U. S., pp. 640-1: 


In regard to all such sections, they were nat yranted. 
The express and unequivocal language of the statute is 


that the odd sections not in this condition are granted. 
„The grant is limited, by its clear meaning, to the 

other odd sections, aud not to these. No attempt has 
ever been made to include lands reserved to the United 
States, which reservation afterwards ceased to exist, 
within the grant. Nor is it understood that, in 
any case, where lands had been otherwise disposed of, 
their reversion to the Government brought them with- 
in the grant.” 


See Leav., L. ck G. Co. vs. U. S., ubi supra ; 
Newhall vs. Sanger, 92 U. S., 761; 
Wolcott vs. DesMoines Co., 5 Wall., 681; 
Ez parte Flint and M. R. R. Oo., Copp's L. L., 885; 


Cent. Pac. Co. vs. Nevada, 1 424, 
Phelps vs. N. P. R. R. Co., 1 Law Dev. (Dept. Int), 
884. 


So that the continuance of the Indian occupancy and title 
of the lands in controversy to the time when the line of the 
road should be definitely fixed, would constitute a reservation 
or appropriation of the lands, which would prevent their pas 
ing under the grant. Accordingly, Congress undertook, in 
aid of the company, to provide against such continuance. 
But it had in view other considerations than the aid of the 
company: it owed to the Indian tribes and, indeed, to the 
dignity and honor of the Nation, the obligation to respect 
the rights and equities of the Indians in the premises. 
Wherefore, with due regard to all considerations, this pro- 
vision was inserted in the act: 


“The United States shall extinguish, as rapidly as 
may be consistent with public policy and the welfare of 
the Indians, the Indian titles to all lands falling 
under the operation of this Act, and acquired in the 
donation to the road named in this bill.” 
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This was as far as Congress thought it proper to go; and 
its meaning in the premises is clear. 

The company was to have the odd sections to which the 
United States had “full title,” and free from other claim 
or right, at the time of definite location and the filing of 
the plat thereof; there was an outstanding Indian title” 


at the date of the grant, which the Government alone could 


remove; this the Government would remove, as far as it 
deemed proper; as far as, in tte judgment, public policy 
and the welfare of the Indians would permit. But suppose 
that, in the judgment of the Government, “ public policy 
and the welfare of the Indians” permitted extinction of the 
Indian title at one point, and not at another, at a time ante- 
dating the definite location of the road: is there any room 
for doubt as to the situation of thecompany? At the former 
point, the odd sections along tle rvad passed under the 
grant; at the latter point, they did not pass: the rapidity 
of extinction permissible, in the judgment of the Govern- 
ment, did not keep up to that of the company in construct- 
ing its road. In other words, it ia perfectly clear that the 
Government undertook no more than to move in the ex- 
tinction of the Indian title at the pace which its judgment, 
public policy and its sense of obligation to the Indians 
approved; while the company had to be content with 
receiving only such lands in place as had, at that pace, been 
freed from the Indian title at the time designated. This 
answers the company’s contention that the grant and the 
provision as to extinguishing the Indian title, when taken 
together, not only imposed on the Government an obliga- 
tion to extinguish that title in sole consideration of the 
company’s benefit, but also in effect operated a transfer to 
the company of the Government's title, subject only to the 
Indian right of occupancy: whereby, on the extinction of 
the Indian title at any time, the full title passed to the 
company: This contention wholly overlooks the all-impor- 
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tant fact that the United States were first to have full title 
before the company was to take at all. 

And one other consideration is conclusive of the ques- 
tion. Manifestly, the right of the company to indemnity 
lands depends upon the loss that would befull it by reason 
of given odd sections being not in the prescribed condition 
to pass under the grant; this “ being not in the prescribed 
condition to pass” must occur at a time certain, otherwise 
the taking of the indemnity lands would be most uncertain, 
and the provision in that behalf practically nugatory ; 
wherefore, “ the time the line of the road is definitely fixed” 
is, by the act, made the time to which all claims for indem- 
nity lands are to be referred. It now the company’s con- 
tention be correct, it might well be that at “the time the 
line of the road is definitely fixed” there would be numer- 
ous odd-sections in practically permanent reservation for 
the Indians; in which case the company could not take 
either those lands or any equivalent therefor. So evidently 
was this not the contemplation of Congress, that argument 
to that effect is wholly superfluous. We may be content 


with imagining the vigorous and necessarily successful con- 


tention in this behalf that would be made by the company, 
should the land officers refuse it permission to select indem- 
nity lands for odd sections thus within a so-called per- 
manent Indian reservation on the line of its road at the 
time of definite location. 

These views are strongly re-inforced by the consideration 
of a further important element in the case, to which we 


now pass. 
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DEALINGS OF THE GOVERNMENT WITH THE SISSETON AND 
. WAHPETON INDIANS. 


That Congress was not unmindtul of its undertaking in 
aid of the company to extinguish tne Indian title, and had 
at the same time due regard for public policy and the wei- 
fare of the Indians in carrying out that undertaking, in 
connection with the Jands in question, we find ample wit- 
ness in the treaty of May 2d, 1867, with the Indians then 
in occupancy thereof (15 Stats., 506.) 

Those Indians, at a time of outbreak by their brethren, 
involving the capture and massacre of sett!ers, had remained 
faithful to their obligations to the Government; had “freely 
perilled their lives during the outbreak to rescue the resi- 
dents on the Sioux reservation, and to obtain possession of 
white women and children made captives by the hostile 
bands ;” and were “ at all times prompt in rendering service 
when called upon to repel hosttlé raids and to punish dep- 
redations committed by hostile Indians upon the persons 
and property of the whites.” To take their lands from 
them in defiance of this loyalty, and in disregard of these 
humane services, would have been more than base. 

Accordingly, full recognition was made of these facts in 
the provisions of the treaty. And such account of the wel- 
fare of the Indians did the Government take in the premi- 
ses, that all persons, not members of the bands (except in 
the employ of the Government, or located under its au- 
thority), were forbidden to locate upon their lands for any 
purpose. Furthermore, by formal cession, the Government 
procured from the Indians the very right of way necessary 
for the construction of the company’s road, but nothing 
more ; thus certifying its own construction of its promise to 
the company, and at the same time attesting its recognition 


of the higher obligation to public policy and the welfare of 
the Indians. | 

This action of the Government is further significant as 
showing its recognition, three years after the date of the 
company’s grant, of the Indian rights and title to the lands 
in controversy. In effect, this action was a new reservation 
of those lands, and wholly removes all room for contention 
that the Government's fee in the lands was ever granted to 
the company. Account was specifically taken by Congress 
of action of this sort, operating new reservations, in the 
joint resolution of May 31st, 1870 (16 Stats., 878), wherein 
provision is made for the selection by the company of other 
lands in lieu, and “to the amount of the lands that have 
been granted, sold, reserved, occupied by homestead settlers, 
pre-empted, or otherwise disposed of subsequent to the passaye 
of the act of July 2, 1864.” 

Later yet, by act of June 2d, 1872 (17 Stats., 281), Con- 
gress directed the Secretary of the Interior to examine and 
report upon the title and interest of the Indians in the prem- 
ises ; and upon his report, the agreement of September, 1872 
was negotiated. Stiil later, in May, 1873, a new treaty was 
made with those Indians, extinguishing their title by a 
money payment of $800,000. In all this, we see the fullest 
recognition of their rights, and, save in respect to the right 
of way, no reference, direct or indirect, to any railroad com- 
pany. How, in the face of this, can it be seriously contended 
that Congress in the act of 1864, granted the lands of these 
Indians to the appellee, subject only to the right of occu- 
pancy? } 

It being thus demonstrated that the act of 1864 did not 
grant to the company any Indian lands to which the Indian 
title should not have been extinguished at the time the line 
of the road might be definitely fixed; and that the under- 
taking to extinguish the Indian title was intended only to 
put as much of the Indian lands as the United States should 
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think proper in condition to pass under the grant ; we pro- 
ceed now to a consideration of the question whether, at the 
time the line of the road was definitely fixed, the lands in 
controversy had in fact been put into condition so to pass: 
in other words, to a consideration of the status of the lands 
7 that time. a 


IV. 


STATUS OF THE LANDS AT THE TIME THE LINE OF THE ROAD 
WAS DEFINITELY FIXED. 


The determination of this question depends primarily upon 
the ascertainment of the time the line was “definitely fixed,” 
within the meaning of the act. And as to this feature the 
case presents two aspects, each of which we treat inturn: 1. 
The contention of the company that the definite fixing of 
the line was established by the filing of its map in February, 
1872, and 2, The contention of Peronto in the Court below, 
that this definite fixing was not ‘established until the filing 
of the map of May, 1873. 

Before dealing with these contentions, (which we shall 
do in order of the time indicated by them), we inquire at 
the outset : 

What constitutes definite fixing of the line, within the 
meaning of the Act. We are not without a clear guide to 
the solution of this question. 

The language of the Act (Sec. 3) is: 


“There be, and hereby is, grantd at the 
time the line of said road is definitely fixed and a plat 
thereof filed in the office of the Commissioner of the 
General Land Office.” 


And this Court has spoken with precision on the subject: 


The route must be considered as ‘ definitely fixed 
when it has ceased to be the subject of chanye at the voli- 


tion of the company. Until the map is filed with the 
Secretary of the Interior, the company is at liberty to 
adopt such a route as it may deem best, after an ex- 
amination of the ground has disclosed the feasibility 
and advantages of different lines. But when a route 
is adopted by the company, and a map designating it 
is filed with the Secretary of the Interior and accepted 
by that officer, the route is established ; it is, in the lan- 
guage of the Act, ‘definitely fixed,’ and cannot be the 
subject of future change, so as to affect the grant, ex- 
cept upon legislative consent.. No further action is re- 
quired of the company to establish the route. : 
A map designating the route of the proposed road, 
made by the engineers of the company alter careful 
surveys, and adopted by its directors, was filed on the 
25th of March, 1870, with the Secretary of the In- 
terior, who accepted it, and on the 26th of that month 
transinitted it to the Commissioner of the General 
Land Office, with directions to instruct the proper local 
officers to withhold from sale, or other disposition, the 
odd-numbered sections within the limits of twent 
miles on each side of the route. On the 13t 
fot April following] the defendant entered the 

nd in question. His entry, as thus seen, was 
after the map had been filed and the route definitel 
fixed,’ and the grant had attached to the adjoining odd 
sections.” 

Van Wyck vs. Knevals, 106 U. S., pp. 366-8. 

“The act which fixes the time of definite location is 
the act of filing the map or plat of this line in the 
office of the Commissioner of the General Land Office. 
The necessity of having certainty in the act fixing this 
time is obvious. Up to that time the right of the com- 
pany to no definite section, or part of section, is fixed. 

until then many rights to the land along which the 
road finally runs may attach, which will be paramount 
to that of the company building the road. After this 
no such rights can attach, because the right of the com- 
pany becomes by that act vested. It is 5 
therefore, that this act fixing these rights shall be one 
which is open to inspection. At the same time it is 
an act to be done by the company. The company 
makes its own preliminary and final surveys by its own 


. 


officers. It selects for itself the precise line on which 
the road is to be built, and it is by law bound to report 
its action by filing tts map with the Commissioner, or 
rather, in his office. Zhe line is then fixed. The com- 
pany cannot alter tt so as to affect the rights of any other 


party.” 
an. Pac. Co. vs. Dunmeyer, 118 U. S., p. 684. 


And in the latest case in this Court involving the ques- 
tion, the Court, citing Van Wyck vs. Knevals, supra, said: 


“The main question here, as in the case mentioned, 
is, when was the route of the road to be considered as 
‘ definitely fixed,’ so that the grant attached to the ad. 
joining sections. In the case mentioned we held that 
the route must be considered as ‘definitely fixed’ 
when it had ceased to be the subject of change at the vo- 
lition of the company ; that when the route 
was by the company, and a map designating 
it was filed with the Secretary of the Interior, and ac- 
cepted by that officer, the route was established. 
Since the decision of that case, the Court, in Railway 
Co. vs. Dunmeyer, 113 U. S., 629, has reconsidered the 
question and come to the same conclusion, the receipt 


of the map in the Land Office without objection being. 


considered as equivalent to its acceptance. 
“It — teem the agreed statement of facts that 
previous to the 21st of March, 1870, the engineers of 
the railway company surveyed and staked out upon the 
ground the pro line of the road, mate a topo- 
graphical map of the country throuyh which the line ra 
showing the Government surveys and the pro 
route with reference to the section lines, and the towns, 
counties and rivers; that such map was on that day 
approved by the board of directors, and on the 251 
day of the same month-was filed, together with a cer- 
tificate of the approval endorsed thereon, with the Sec- 
retary of the Interior, who approved the ame, and on 
the 28th of the same month transmitted it to the Com- 
missioner of the Geneneral Land Office, with directions 
to instruct the proper local land officers to withdraw 
from sale or other disposal all the odd-numbered sec- 
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tions falling within the limits of twenty miles on each 
side of the line of the route. It thus appears that 
the map of the company designating its route had 
been filed with the Secretary of the Interior March 
25th, 1870, and the route had thereby become definitely 
established. The title of the company to the adjoin- 
ing odd sections was then ized.” 


Walden vs. Knevals, 114 U. S., pp. 874-6. | 


In this case it is to be observed that, as in the case at 1 
bar, the act (14 Stats., p. 211, Sec. 4), provides for but one 
thing calling for a withdrawal, to wit: the filing of a map | 
designating the route; and the court holds that such map, | 

following the actual marking out of the line upon the 
ground, although described as designating the route, in fact 

wg and in law definitely fixed it. 

a The conclusion to be derived from these adjudications 

. may be thus stated: 

It is the act, and not its denomination, that definitely fixes | 
the line of the road; and the criterion is: has the act done 4 
terminated the volition of the company in respect of changing 
8 that line? If so, the line is “ definitely fixed.” And, fur- 
oe ther, just as in Van Wyck vs. Tnevals, the court declares 

12 (p. 367), that after the company shall have done what is in- 
cumbent on it, no neglect of duty by the land officers can im- 
pairits rights, however prejudicial such neglect might prove 
to others; so, as said in Dunmeyer’s case (p. 634), the com- 

elie pany having selected FoR ITSELF the precise line on which 
5 the road is to be built,“ and being ‘by law bound to report its 
* action by filing its map, no delay or neglect on its part so to vi 
do, whether accidental or wilful, can by it be perverted to 
its own advantage; for no corporation, as no man, can 
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profit by its own wrong. 


Tested by these principles, when was the appellee's line 
“definitely fixed?” 
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1. The appellee contends, both in its response to the an- 
swer and cross-complaint and in its testimony, that the line 
was “definitely located prior to January Ist, 1872, and its 
map of such location filed prior to March 80th, of that year. 
The exact date of filing, as shown by the copy put in evi- 
dence, was February 21st, 1872. (Rec. 38, fol. 106, Finding 

| III., p. 48.) 

: The statement of the company’s contention in its replica- 
tion has already been noticed: that its “line of railroad 
was definitely located and actually completed and put into 
| operation” across the lands in controversy, “and thence many 
miles westward, prior to January Ist, 1872;” “that the 
portion of its said line so located and constructed has ever 
since that time been maintained and operated by it ;” “ that 
prior to March 80th, 1872, [it] duly filed in the office of the 
Secretary of the Interior a map showing the route of its 

railroad in Dakota Territory east of Missouri river, includ- 

ing the portion thereof actually completed and put into oper- _ 
a: ation as aforesaid;” and that on such filing the usual with- 
drawal was directed by the General Land Office. 

This contention is fully sustained as to its recital of facta, 
by the testimony and findings. (Findings II -IV., Rec. 48-9.) 

Do these facts constitute a definite fixing of the line of 
the road at date of February 21st, 1872? We agree with 
the appellee in answering this question in the affirmative. 

As concerns the portion of its road running through the 
lands in controversy, the company entered and commenced 
work in the fall of 1871; during the same fall, it “caused 
* all the said part of its said line of railroad, as the same had 
been located as aforesaid, to be graded and prepared for the 

superstracture thereof; in June, 1872, the superstructure 
| was put upon the said grading, the rails were laid, and 
all that part of the road fully completed and running ; and 
ever since that time said railroad has been maintained and 
eS over and across the said section, as the sume was 


fixed and located in the year 1871.” In February, 1872, 
the company filed a map showing all that part of its gen- 
eral route west from the Red River of the North to the 
James River, all that part of the said general route passing 
through the lands in controversy being “identical with the 
said location thereof made in the year 1871." (Findings II. 
and III., Rec., 48-9; Test’y of Hobart, Sup't of Co.’s Da- 
kota Division, Rec., 38-9.) 

So. far as concerns the section under consideration, a 
more definite fixing of the line of the road, in point of fact 
(involving, as it does, actual construction and the filing a 
map showing the line of such construction), is not conceiv- 
able. And that such fixing in fact is a fixing in law, is 
incontrovertibly established by the holdings of this Court, 
above cited. 


But if confirmation of this view be needed, it is at hand 
in the provisions of the Act itself, and the action of the 
company thereunder. 

a. By Section 4 of the Act, on the completion of given 
sections of the road and approval thereof, the company 
may demand patents confirming, not conveying, its right 
and title to the lands passing under the grant. As was 
held by this Court in Whitney vs. Morrow, 112 U. S., 698, 
while a direct legislative grant of public lands is the high- 
est muniment of title, and is not strengthened by a subse- 
quent patent of the same land, yet that instrament may be 
of great service as proof of title, and as an instrument of 
quiet and security to the holder. 

But a patent of confirmation supposes a prior title. We 
are not unaware of the decision of this Court in V. P. Co. 
v. Trail County, 115 U. S., 600; but that decision does 
not affect the argument. The Court there held that, for 
purposes of local taxation, the legal title to the lands granted 
did not pass to the company until conveyance made after 


payment of the costs of survey, &c., as required by the act 
of 1870. But this does not change the fact that upon con- 
struction all that could be had been done to cause the grant 
to attach; and on payment by the company of the prescribed 
costs and consequent receipt of the patents, its title would 
relate back to the act causing attachment of the grant. 
Stark vs. Starrs, 6 Wall., 418. 


And the immediate delivery of the patents depended 
solely upon an act in the exclusive volition of the company, 
to wit: making the necessary payment. 

So that, as seems beyond controversy, the act in effect 
declares that, at any rate, the company’s right and title bo- 
come perfect by the construction of its line; and it surely 
needs no argument to enforce the position that the company 
having thus done the thing which entitles it to patents, 
to wit: construction, no possible room for doubt is left as 
to the definite fixing of the line, which of necessity must 
have preceded that construction. Could the company thus 
having constructed its road, and so being in a position to 
demand patents, make any change in the line which the 
construction had followed? Did not its volition in respect 
of changing the line thereupon disappear? thus responding 
to the touchstone of definite fixation. 


5. The act makes no real discrimination between fixing 
the general route and the definite fixing. It will be noted 
that while in other acts making grants to railroad com- 
panies the general route is spoken of as being to be “ desig- 
nated,” in this act it is spoken of in section 6, as being to 
be “ fixed.” 

This is not an accidental difference. The act provides for 
survey “for forty miles in width on both sides of the entire 
line of said road, after the general route shall be fixed, and 
as fast as may be required by the construction of said road. 
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This is the only place in the act in which any fixation, 
designation or indication of the general route is mentioned. 
The subject in connection with which the general route is 
named makes clear the significance of the word “ fixed,” in 
place of the usual word “designated.” The Government 
was to undertake the costly work of surveying the lands 
along the road, to indicate those to which the company 
might be entitled. If such survey were to be along the 
designated route, it might not be more than begun be- 
fore it might prove wholly of no avail by a subsequent 
change of line; and so on, according to fresh discoveries by 
the company’s engincers of increased facilities and availa- 
bility of still different routes. Wherefore, the act uses the 
word “ fixed eæ industria, to avoid the possibility of such 
a consequence. Aud reinforcement of this view is to be 
found in the later action of Congress, in the act of July 15, 
1870 (16 Stat., 305), throwing the cost of survey, selection; 
and conveyance of its lands upon the company, and making 
payment of ti. is cost into the Treasury of the United States 
a condition precedent to conveyance. (See N. P. Co. vs. 
Traill County, 115 U.S., 600.) 

This construction of the act is made still more certain by 
the words immediately following the language just quoted : 
“and the odd sections of land hereby granted [that is, as 
having now been ascertained by the fixing of the line or 
route}, shall not be liable to sale, or entry or pre-emption 
before or after they are surveyed,” &. The contempla- 
tion of the provision is clear: 

When the route is fixed, the grant attaches; there shall 
then be a survey; but inasmuch as a survey takes time, the 
lands along the fixed route which, on the survey, shall ap- 
pear to be odd-sections, shall, so far as sale, entry, or pre- 
emption is concerned, be saved to the company from the 
date of fixing the route. Manifestly the construction was 
to be along a fixed line or route; and why should the re- 


quisites of construction control the rate of survey, if the 
line of construction was to be in any wise different from the 
fixed general route which the survey was to follow? 

There is another consideration going to show that the use 
of the word “ fixed,” instead of the. word “designated,” in 
the act was intentional. In other acts, as, for example, the 
Pacific Act of July 2, 1862, there is no provision for in- 
demnity lands, although the grant there was only of jive 
sections to the mile on each side of the road. In that case, 
it was thought but right to require a withdrawal of all 
lands possible to fall under the grant, as soon as the general 
route should be “designated, as near as may be.” Not to 
have done this would have been io hold out an invitation 
to all attracted by the mere experimental location of the 
route to settle upon and enter the lands in the vicinity, to 
the great prejudice of the company, which, having no in- 
demnity lands on which to fall back, might so be totally 
deprived of a large portion of its grant. 

But in the case of the Nortbern Pacific Company, the 
grant was not only of ten and twenty sections to the mile in 
the States and Territories respectively, but also indemnity 
lands were provided for within a limit of ten miles addi- 
tional to the limit for lands in place. In the language of 
this Court, this was truly a “magnificent grant,” the lands 
covered being “ equal in quantity to forty or fifty thousand 
square miles, an area as large as an average State of the 
Union.” In such case, there could be no danger that the 
company would not obtain the full quantity of lands granted; 
and so there was no necessity for a mere “designation” of 
the route, to be followed by a withdrawal, before the line 
should be “fixed.” This is in conformity to the principle 
underlying withdrawals, as repeatedly expounded by this 

Court. 


“Formerly, lands which would probably be affected 
by a grant were, as soon as it was made, if not in ad- 
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vance of it, withdrawn from market. But experience 
proved that this practice retarded the settlement of the 
country, and at the date of this act [1863], the rule 
was not to withdraw them until the road should be ac- 
tually located. In this way, the ordinary working of ＋ 
the land system was not disturbed. Private entries, 

pre-emption, and homestead settlements, and reserva- 
tions for special uses, continued within the supposed 
limits of the grant, the same as if it had not been made. pe 
But they ceased when the routes of the roads were 
definitely fixed; and if it then appeared that a part of 
the lands within those limits had been either sold 
at private entry, taken up by pre-emptors, or reserved 
by the United States, an equivalent was provided.” 


Leav., L. & G. Co. U. S., 92 U. S., p. 748. 


“The limitations upon the grant are similar to those 
in numerous other grants of land made by Congress in 
aid of railroads. Their object is obvious. e sec- 
tions granted could be ascertained only when the routes 
were definitely located. This might take years, the 
time depending somewhat upon the length of the pro- 

road and the difficuties of ascertaining the 
most favorable route. It was not for the interest of 
the country that in the ‘meantime any portions of the 
public lands should be withheld trom settlement or 
use because they might, perhaps, when the route was 
surveyed, fall within the limits of a grant. Congress, 
therefore, adopted the policy of keeping the public 
lands open to occupation and — and ap- 
propriation to public uses, notwithstanding any grant 
it might make, until the lands granted were as- 
certained, and providing that if any sections settled 
upon or reserved were then found to fall within the 
limits of the grant, other land tn their place should be 
selected. Thus settlements on the public lands were 
encouraged without the aid intended for the construction 
of the roads beiny thereby impaired.” ‘ 

Railroad Co vs. Baldwin, 103 U. S., p. 429. 


“In many instances, where the sections would fall 
along such route, sales of land had already been made 
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by the United States, and pre-emption rights of settlers 
had attached ; and before the route would be definitely 
fixed by surveys and maps, many other sales of land 
falling within the sections would probably be made 
and other pre-emption rights attach. It was not for 
the interest of the country that any portion of the pub- 
lic lands should be withheld from sale and settlement 
because, when the route of the roads was definitely de- 
termined, they might fall within the limits of the 
grants; nor was it the purpose of Congress to lessen 
the extent of its aid because it might ultimately be 
found that, at the time of its grant, or when the route 
was determined, portions of the land designated had 
already been disposed of or preemption rights had 
attached to them. The policy of the Government 
vas to keep the public lands open at all times to 
sale and pre-emption, and thus encourage the set- 
tlement of the country, and, at the same time, to 
advance such settlement by liberal donations to aid 
in the construction of railways. The acts of Congress, 
in effect, said: ‘ We give to the State certain lands to 
aid in the construction of railways lying along their 
respective routes, provided they are not already dis- 
of, or the rights of settlers under the laws of the 
nited States have not already attached to them, or 
they may not be disposed of or such rights may not 
have attached when the routes are finally determined. 
If at that time it be found that of the lands designated 
any have been disposed of, or rights of settlers have 
attached to them, other equivalent lands may be selected 
in their place within certuin prescribed limits.’ The 
encouragement to settlement by aid for the construction 
of railways was not intended to interfere with the 
licy of encouraging such settlement by sales of the 
and or the grant of pre-emption rights.” 
Winona, cke. Co. vs. Barney, 118 U. S., pp. 625-6. 


The teaching of these cases is simple and direct: Form- 
erly, to guard against possible impairment of a grant to 
aid a railroad company, lands that might fall within the 
limits of the grant when ascertained, were withdrawn from 
settlement and sale; the result of this having been discov- 


ered to be an interference with the settlement of the coun- 
ee try, a remedy was sought that would at the same time pre- 
im serve the grant and advance that settlement ; and this remedy 
oa was found in the principle of granting indemũity lands. 


Still a further indication that the fixing of the general __ 
route prescribed by the sixth section of the act under con- 

_ sideration means the definite location of the road, and not a 
mere designation of the route, is afforded by a comparison 
with the Pacific Act of 1862, and other acts providing for 
the withdrawal of lands upon the filing ofa map designating 
the general route. In the act in question, after the general 
route shall be fixed, it is made the duty of the President of 
the United States to cause the lands to be surveyed as fast 
as may be required for the construction of the road; and as 
fast any twenty-five consecutive miles shall have been con- 
structed and approved by commissioners to be appointed 
patents are to be issued. The Pacific Act of 1862 contains 
similar provisions for surveying lands, appointing commis- 
sioners and issuing patents; and this was to be done, when? 
Not when the map designating the general route was filed, 
but only when “any portion of said route shall be fin- 
ally located.” Why the survey should not be made or pat- 
ents issued before definite fixation or location, we have dis- 
cussed above: it is sufficient here to point out that in the } 
two acts compared certain things were to be done, and they | f | 
were to be done after what one act calls “final location,” i 
and the other a “fixing” of the general route. Evidently 
Congress considered each of the two expressions a definition 
of the same act. 
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c. And the action of the company itself is strong corrobor- 
ation that the line of 1872, was the line of real definite flix - 
ation, no matter by what name the company, or even the 
land officers, may have seen fit to call it. 
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Passing the already noted contention of the company to 
this effect in its replication and testimony, we note the fur- 
ther fact that the company, in February, 1872, filed in the 
General-Land Office a map of its route. The act requires 
of the company the filing of but one map, that, namely, of 
definite location; the object of this requirement being the 
ascertainment geographically of the lands to pass under the 
grant, if in the prescribed condition to do so. Knowing its 
duty in the premises, and the conditions on which it was to 
procure the lands immediately adjacent to its road, the com- 
pany wisely fixed its road definitely at the earliest practica- 
ble date; for the act makes no provision for withdrawal of 
the lands at any time before fixation of the route. So the 
line was fixed and a map filed, and nothing was left the 
company to do to establish the line. Consistently enough, 
the company, in its very pleadings in this cause, insists upon 
this position. 


If, then, as seems beyond doubt, the time the line of the 
road was “ definitely fixed” was February 21st, 1872, how 
does that fact affect the case in hand? In the court below 
the company contended, and persuaded the court, that by 
the act making the grant the fee of the Indian lands passed 
to the company, and that extinguishment of the Indian title 
at any time after the route was fixed enured to the benefit 
of the company, and so perfected its title. 

The error of this position has already been pointed out, 
and is manifest: it disregards the cardinal fact that no land 
passed to the company under the grant except public 
lands” to which the United States had “full title . not 
reserved or otherwise appropriated, and free from 
claims or riyhis, at the time the line of the road is definitely 
fixed.” Says the company in its replication: “ Atthe time 
the said portion of its line of railroad was located and com- 
* said lands as aforesaid, the Indian title thereto 
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had not been extinyutshed.” This is true, for that title was 
not extinguished unti] May, 2d, 1878. 

Whatthen? Simply this: The Indian title still out- 
standing in February, 1872, the lands werg not “public 
lands in the sense in which that term is used in the act. 
“The words ‘ public lands’ are habitually used in our leg- 


-islation to describe such as are subject to sale or other dis- 


posal under general laws.” Newhall vs. Sanger, 92 U. S., 
761. And, further, so long as the Indian title remained, 
the United States did not and could not have the “ full 
title described in the act. As was said in Dunmeyer’s 
case (p. 640), already cited, such lands “ were not granted.” 
A volume of argument could not make this plainer. 


2. Turning now to the other contention, that the line of 
the road was not definitely fixed until May, 1878, how 
stands the case if that contention be correct ? 

Under the act, no lands pass to the company which were 
not, at the time of definite fixation of the line, “ free from 
pre-emption, or other claims or rights.” 

Peronto settled in 1871. The Indian title was extin- 
guished May 2d, 1878. In contemplation of law, for pur- 
poses of his claim, Peronto’s settlement is deemed to have 
been made eo instanti with the extinguishment of the In- 
dian title. On the hypothesis with which we are dealing, 
the line of the road was not fixed until twenty-four days 
later, on the 26th of May, 1878. The township plat was 
filed in the local Land Office July 25th, 1873. (Rec. 38, 
fol, 105.) Peronto made his declaratory statement three days 


later, and presented the same on August 11th following, or 


within less than three weeks after the filing of the township 
plat, the law allowing him three months. 

Unless, therefore, there is something in the case to the 
contrary, Peronto thereby became entitled to pre-empt the 
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lands sought to be entered by him, subject to the company’s 
right of way. 
Railroad Oo. vs. Baldwin, 103 U. S., 426. 


Two contentions, to the effect that there is in the case 
something to the contrary, are conceivable: a. That by the 
withdrawal by the land officers, the lands in question were 
withheld from pre-emption, and 6. That the act itself pro- 
hibited pre-emption of the lands. Each of these contentions 
rests ultimately on the sixth section of the act. 


a. It may be claimed that on the filing of the map of 
February 21st, 1872, the Commissioner instructed the local 
officers to withhold the lands from pre-emption. 

But to this it may be replied, first, that such withhold- 
ing was not directed by the act; and, secondly, that there 
was, in fact, no such instruction to withhold. 


(1.) The act directs no withholding by the land officers, 
Its provisions will be searched in vain for such direction to 
those officers; the question whether the sixth section is, in 
itself, a legislative withdrawal, as it is said, of the lands, is 
considered under the next head, below. 

(2.) And the withdrawal directed by the Commissioner 
did not affect the lands, in the condition in which they were 
at the date of such instruction, March 80th, 1872. They 
were, at that date, still Indian lands; and the direction was 
to withhold “ public lands.” As already pointed out, this 
expression does not embrace Indian lands; and so had no 
application to the lands in question. Moreover, as to all 
lands to which, if in condition to pass at the time of definite 
fixation of the route, the grant would attach, but which, at 
that time, should not be in such condition (and the lands in 
controversy fallin that category), the act, in terms, extends 
the provisions of the homestead and pre-emption laws : but 
the provisions of [those laws] are hereby extended to all 
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other lands on the line of said road when surveyed, except- 
ing those hereby granted to said company.” The language 
is, not “to the even-numbered sections” but, “to all other 
lands not hereby granted.” As not only the even-numbered 
sections, but also lands reserved or otherwise appropriated, 
are “not granted,” to all such the pre-emption laws are ex- 
tended. Any withdrawal of such by the land officers is, 
then, not only not permitted by the act, but also in direct 
defiance of its provisions. 


b. The other contention, that the act itself prohibited 
pre-emption of the lands; in other words, that the sixth 
section of the act was in itself a legislative withdrawal in 
advance of definite fixation, rests on no better ground. 

(1.) If that section was such legislative withdrawal, the 
case is in no different condition than if the withdrawal had 
been executive. No withdrawal can operate on lands not 
“ subject to sale or other disposal under general laws.” If 
a legislative withdrawal, it was such either at the date of 
the act or at that of the filing of the map of February, 1872. 
In either case it could not .affect the lands in question, for 
at both dates they were still Indian lands. 

(2.) But there is in the act no legislative withdrawal in 
advance of definite fixation of the route; nor does the act 
forbid pre-emption of the lands in question. 

We have considered above (ante, p. 29), the principle of 
withdrawal in advance of definite location, and as the result of 
such consideration have maintained that no withdrawal in 
advance was contemplated or necessary in the premises. We 
refer the court to what is there said as having equally di- 
rect application to the question under immediate considera- 
tion as to the subject in connection with which it is there 
advanced. 

The language relied on in support of the claimed with- 
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drawal in advance of definite fixation - of the line of the 
road, is that of section 6, already quoted: 


“The President of the United States shall cause the 
lands to be surveyed for forty miles in width on both 
sides of the entire line of said road, after the general 
route shall be fixed, and as fast as may be required by 
the construction of said railroad; and the odd sections 
of land hereby granted shall not be liable to sale or entry 
or pre-emption before or after they are surveyed, except 
by said company, as provided by this act: but the pro- 
visions of the [pre-emption act and amendments and 
the homestead uct] shall be, and the same are hereby, 
extended to all other lands on the line of said road, 
when surveyed, excepliny those hereby granted to said 
company. And the reserved alternate sections shall 
not be sold by the Government at a price less than 
= dollars and fifty cents per acre, when offered for 

e. 


As above pointed out, the fixation of the general route 
here spoken of is the same thing as the definite fixa- 
tion of the line of the road referred to in section 3; and the 
provision prohibiting pre-emption was inserted for the pur- 
pose of preventing the loss to the company by subsequent 
pre-emption, in the interim before survey, of lands which, 
had they been already surveyed, would, at the date of 
fixing the route have been mathematically ascertained as 
within the grant. In other words: it was contemplated 
that the fixation of the route would precede the survey; 
and it was foreseen that settlers or entrymen locating on 
the land after such fixation and before survey, might assert 
claims against the compuny to the lands occupied by them; 
and to remove all doubt on this point the provision was in- 
serted. Beyond this it has no force, and, by its very nature, 
it could have none; for a prohibition against sale, entry 
or pre-emption, can have no meaning except as referring 
to lands liable to one of those three particular forms of dis- 


position. And in fact, as already stated (ante p. 85-6), to all 
other lands than those granted, the pre-emption laws are 
specifically and in terms extended. 

That this was clearly understood by Congress appears on 
a comparison of the language of this seetion with that of 
the grant in Section 8. ‘The description of granted lands 
in Section 3 is: “not reserved, sold, granted, or otherwise 
appropriated, and free from pre-emption or other claims or 
rights, at the time the line of said road is definitely fixed.” 
Now, as to lands reserved, granted, otherwise appropriated, 
or subject to “other claims or righis,” at the time the route 
was fixed, there could be no fear that the company might 
be put in worse condition than it was; for such lands it had 
irrecoverably lost. But as to lands liable to the other 
forms of exception from the grant, viz., sale, entry, or pre- 
emption, theré was undoubted opportunity for at least 
claim as against the company in respect of the lands liable 
thereto. The Act grants certain “odd sections”; and as, 
in the absence of a survey, it might with some plausibility 
be contended that there were no “sections,” odd or even, 
this provision was inserted to remove all room for claims 
resting on such contention. 

To give the language prohibiting pre-emption before or 
after survey any other construction, would be in effect to 
hold that such pre-emption was prohibited from the date of 
the Act. This never was intended; for such construction 
makes wholly idle the provision, in the third section, for 
freedom from pre-emption claims at the time of definite 
location. If such had been the intention, this freedom 
would have been prescribed at the date of passage of the 
Act. And any such construction is directly negatived by 
the subsequent action of Congress, in the joint resolution of 
May 31st, 1870 (16 Stats., 378), already cited. That resolu- 
tion in terms provides for making up to the company the 
amount of the lands that have been granted, sold, reserved, 
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occupied by homestead settlers, pre-empted, or otherwise 
disposed of subsequent to the passage of the Act of July 2, 
1864.” 

Moreover, the contention of the company in this behalf 
puts it in the attitude of claiming, for one purpose, that the 
location of 1872, was a fixation, and, for another purpose, 
that it was merely a desiynation of the route. 

The sixth section, containing the language claimed to con- 

stitute a legislative withdrawal, first provides that the 
general route shall be fixed, and then sets forth the lan- 
guage claimed to operate the withdrawal. Very clearly,then, 
to contend for a withdrawal, the company must concede the 
route first to have been fixed. But inasmuch as this would 
seem to involve such a fixing as to destroy the volition of 
the company in respect of future change, it is also contended, 
to avoid this conclusion, that the act thus claimed to 
operate a withdrawal, was, in fact, only a designation. In 
other words: for the purpose of asserting a legislative with- 
drawal, it is contended that the route of 1872 was fixed; 
while for the purpose of preserving the volition of the 
company to make a future change, and so to bring into 
operation of the grant lands that may in the meanwhile 
have been put into condition to be reached thereby, it is 
contended that the line then reported was merely a desig- 
nation of the route. 

But it is not io be permitted that the company may, at 
one and the same time, claim the benefits, and repudiate the 
disadvantage of either contention taken singly. In seem. 
ing recognition of which fact, the company is perforce 
driven to assume the attitude taken in the Court below, to 
wit: that the filing of the map of 1872, was a definite fixa- 
tion, but Peronto s claim is excluded because the act grants 
the fee of the Indian lands, subject only to the Indian right 
of occupancy. 

This attitude we have already considered. (Ante p. 14-20.) 
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For an able and thorough consideration of the question 
of Peronto’s rights on the hypothesis just treated, to wit: 
that the line of the road was not definitely located until 
May 26th, 1878, we refer the Court to the recent decision 
ol the Commissioner of the General Land Office, in the case 
of Vaughan vs. V. P. R. R. Co., reported iu Copp’s Land 
Owner, Vol. 12, p. 303 (issue of March Ist, 1886), and 
printed as an appendix hereto. (post, p. 43) 


V. 
PERONTO’S RIGHT TO THE LANDS. 


If the lands were the subject of pre-emption, the record 
leaves no doubt of Peronto’s right to enter the lands. 

The seventh finding, which is fully sustained by the evi- 

dence, shows: First, that he was a qualified pre-emptor 


under the laws of the United States; Second, that he set- 


tled upon the lands in question for the purpose of pre- 
empting them, and subsequently complied with the require- 
ments of the law, as to residence, cultivation, &c.; Third, 
that he made the necessary declaratory statement and ten- 
dered the same to the proper local officers within the period 
prescribed by law; and, Fourth, that on the refusal of those 
officers to accept his statement for filing, he exhausted bis 
remedies by successive appeals to the Commissioner of the 
General Land Office, and the Secretary of the Iuterior. 
Although at the date of his settlement, the lands being 


Indian lands, he then acquired no rights; yet when the 


Indian title became extinguished, he was entitled in his 
declaratory statement to alleze location and improvement 
prior to such extinguishment, and to enter the lands ac- 
cordingly. 

1 Lester, Land Laws, 125, 423. 
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For upon the extinguishment of the Indian title, the 
lands becaine open to pre-emption. 
Rev., Stats., sec., 2257. 


And his right to enter the lands could not be prejudiced 
by the refusal of the local officers to receive his declaratory 
statement duly presented. a 

Frisbie vs. Whitney, 9 Wall., 195. 
Shepley vs. Cowan, 91 U. S., 388. 


And if the action of the land officers, by erroneously con- 
struing the law, thus deprived him of a substantial rizht, 
his title to remedy in Equity is undoubted. 

Minnesota vs. Batchelder, 1 Wall., 109; 
Sampson vs. Smiley, 18 Wall., 91; 
Ferguson vs, McLaughlin, 96 U. S., 174; 
Moore vs. Robbins, Id. 530. 3 


As to so much of the opinion of the Court below, as im- 
putes want of bona fides to Peronto, in settling where the 
act made it probable that the road would run, it is sufficient 
to say, that inasmuch as at the time of his settlement, the 
lands being unsurveyed, it was impossible for him to know 


whether the lands on which he settled would be within an 


odd or an even section, no inference or assumption as to 
his bona fides can arise. 


V 1 0 
CONCLUSION. 


We have thus considered the case in its two aspects, 
treating in turn the respective contentions that the company’s 
road was definitely fixed in February, 1872, and that it was 
not so fixed until May, 1878. On each hypothesis, we have 
found te company without right to the lands claimed by 


it, and Peronto to have had a clear right to those claimed 
by him. 

In conclusion, we advert to the well-established doctrine 
of this Court: that the grant to the company is to be con- 
strued strictly and all doubts are to be resolved against it. 
“If the company is entitled to receive these lands, it must 
be on account of their falling clearly within the terms 
of the grant. Under public grants nothing passes by 
implication. In the clear and explicit language of the stat- 
ute must be found all that is conveyed by the grant, and 
where doubt arises the statute must be construed most 
strictly against the grantee.” (3 Dec. Dep. Int., p. 243.) 
Rice vs. R. R. Co., 1 Black, p. 880; 

L. L. & G. Co. vs. U. S., 92 U. S., p. 740; 
Rice vs. Sioux City Co., 110 U. S., 698. 


For the reasons hereinbefore set forth, and in the light of 
this principle of construction, we submit that the judgment 
of the Court below is erroneous and should be reversed, and 
that the appellant is entitled to the relief prayed by the 
cross-complaint, as defined in Silver vs. Ladd, 7 Wall., p. 
228. 


ALBERT G. RIDDLE, 
HENRY E. DAVIS, 
JAMES E. PADGETT, 


Attorneys for Appellant. 


APPENDIX. 


VAUGHAN vs. NorTHern Paciric R. R. Co. 


Withdrawale.—The land involved is within the limits of the road, 
as shown by map filed as map of definite location, July 6, 1882, and 
also within that of a withdrawal ordered April 21, 1872, upon a map 
of route filed February 21, 1872. 

Ma ar — is the definite location of a line of road—a 

on fixed beyond the power of the company to change it—that 
defines the granted lands. Until this is done, the lands are to 
settlement notwithstanding the grant. Vaughan’s settlement, h 
subeequent to the withdrawal of 1872, being prior to filing of map of 
definite location, is valid as against the company, and his application 
is held for allowance, subject to appeal. : 


COMMISSIONER SPARKS to Reyister and Receiver, Boze- 
man, Montana, February 13, 1886. 

On April 11, 1885, James Vaughan applied to the Regis- 
ter of your offive to make pre- einption filing for the N. 3 
N. E. } and E. 3 N. W.} section 33, T. 1 S., R. 4 E, alleg- 
ing under oath that he made settlement on said tract May 
1, 1882, that he is an actual inhabitant thereof, that his 
improvements consist of a dwelling house and outhouses, 
and that he has bad 55 acres of land under cultivation each 
year since date of settlement. This application was rejected 
on the ground that the tracts applied for were a part of an 
odd numbered section within the limits of the grant to the 
Northern Pacific Railroad Company. Vaughan appealed. 

Said tracts are within 40 miles of the line of the road as 
1 by a map filed as map of definite location July 6, 

2. 

They were also within the limits of a withdrawal ordered 
April 21, 1872, upon a map filed as a map of general route 
Feb. 21, 1872. By previous rulings of this office and De- 

rtment it has been held that a legislative withdrawal fol- 
owed the filing of such a map. 

The question involved in this case is whether the act of 
July 2, 1864 (13 Stat., 365), authorizes a withdrawal or pro 
vides for a reservation of lands upon the filing of a map of 
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general route so as to defeat settlement rights under the 
public land laws prior to the time when the line of the road 
is definitely fixed. 

In the case of Leavenworth, Lawrence and Galveston R. R. 
Co., vs. U.S. (92 U. S., 733), the Supreme Court, comment- 
ing upon the earlier practice of the land department. in 
* withdrawals of lands within prospective railroad 
limits, said: Formerly lands which would probably be af - 
fected by a grant were, as soon as it was made, if not in ad- 
vance of it, withdrawn from market. But experience 
proved that this practice retarded the settlement of the 
country, and at the date of this act (1863), the rule was not 
to withdraw them until the road should be actually located. 
In this way the ordinary working of the land system was 
not disturbed. Private entries, pre-emption, and homestead 
settlements, and reservations for special uses, continued with- 
in the supposed limits of the grant, the same as if it had not 
been made. But they ceased when the routes of the roads 
were definitely fixed, and if it then appeared that a part of 
the lands within those limits had been either sold at entry, 
tuken up by pre-emptors or reserved by the United States, 
an equivalent was provided.? 


In Grinnell vs. R. R. Co. (103 U. S., 739), the court said: 


The only doubtful element of the problem is the lovation 
of the road, which, by the terms of these grants, is neces- 
sary to identify the sections granted on each side of it. 
Whenever that is done so that a surveyor or the officers of 
the land department can protract the line of the route on 
the maps of the public lands within the limits of the grants, 
the = of the lands granted is mathematically ascer- 
tained. 


In R. R. Co. vs. Baldwin (103 U. S., 426), the court, stat- 
ing the reason of the law, said: 


The limitations upon the grant are similar to those found 
in numerous other grants of land made by Congress in aid 
of railroads. Their object is obvious. The sections granted 
could be ascertained only when the routes were definitely 
located. This might take years, the time depending some- 
what upon the length of the proposed road and the difficul- 
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ties of ascertaining the most favorable route. It was not 
for the interest of the country that in the meantime any por- 
tions of the public lands should be withheld from settlement 
or use because they might, perhaps, when the route was 
surveyed, fall within the limits of a grant. Congress, there- 
fore, adopted the policy of keeping the public lands open to 
occupation and pre-emption, and appropriation to public 
uses, notwithstanding any grant it might make, until the 
lands granted were ascertained, and providing that if any sec- 
tions settled upon or reserved were then found to fall within 
the limits of the grant, other land in their place should be 
selected. Thus settlements on the public lands were encour- 
aged without the aid intended for the construction ol the 
roads being thereby impaired. 


In Van Wyck vs. Knevals (106 U. S., 360), the court 
said: 


The route must be considered as “definitely fixed” when it 
has ceased to be the subject ot change at the volition of the 
company. Until the map is filed with the Secretary of the 
Interior, the company is at liberty to adopt such a route as 
it may deem best, after an examination of the ground has 
disclosed the feasibility and advantages of different lines. 
But when a route is adopted by the company and a ma 
designating it is filed with the Secretary of the Interior an 
accepted by that Officer, the route is established; it is, in 
the language of the act, “definitely fixed,” and cannot be 
the subject of future change, so as to affect the grant, ex- 
cept upon legislative consent. 


In Winona and St. Peter R. BR. Co. vs. Barney (113 U. 
S., 625), the court said : 


It was not for the interest of the country that any por- 
tion of the public lands should be withheld from sale and 
settlement because, when the route of the roads was defi- 
nately determined, they might fall within the limits of the 
grants; nor was it the purpose of Congress to lessen the ex- 
tent of its aid because it might ultimately be found that, at 
the time of its grant, or when the route was determined, 
portions of the land designated had already been disposed 
of or pre-emption rights had attached to them. The policy 
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of the government was to keep the public lands open at all 
times to sale and pre-emption, and thus encourage the set- 
tlement of the country, and, at the same time to advance 
such settlement by liberal donations to aid in the construc- 
tion of railways. The acts of Congress in éffect said: “ We 
give to the State certain lands to aid in the construction of 
railways lyiny along their respective routes, provided they 
are not already disposed of, or the rights of settlers under the 
laws of the United States have not already attached to them, 
or they may not be disposed of or such rights may not have 
attached when the routes are finally determined. If at that 
time it be found that of the lands designated any have been 
d:sposed of or rights of settlers have attached to them, other 
equivalent lands may be selected in their place, within cer- 
tain prescribed limits.” 


In Kansas Pacific R. R. Co. vs. Dunmeyer (113 U. S., 
629), the court said: 


The land granted by Congress was from its very charac- 
ter and surroundings uncertain in many respects, until the 
thing was done which should remove that uncertainty, and 
give precision to the grant. Wherever the road might go, 
the grant was limited originally to five sections, and by the 
amendment of 1864, to ten sections on each side of it with- 
in the limit of twenty miles. These were to be odd num- 
bered sections, so that the even-numbered sections did not 
pass by the grant. And these odd-numbered sections were 
to be those “not sold, reserved, or otherwise disposed of by 
the United States, and to which a pre-emption or homestead 
right had not attached at the time the line of said road is 
definitely fixed.” When the line was fixed, which we have 
already said was by the act of filing this map of definite 
location in the General Land Office, then the criterion was 
established by which the lands to which the road had a 
right were to be determined. Topographically this deter- 
mined which were the ten odd sections on each side of that 
line where the surveys had then been made. Where they 
had not been made, this determination was only postponed 
until the survey should have been made. This filing of the 
map of definite location furnished also the means of deter- 
mining what lands had previously to that moment been 


sold, reserved, or otherwire disposed of by the United States, 
and to which a pre-emption or homestead claim had attached, 
for, by examining the plats of this land in the office of the 
Register and Receiver, or in the General Land Office, it 
could readily have been seen if any of the odd sections with- 
in ten miles of the line had been sold or disposed of, or re- 
served, or homestead — — claims had attached to 
any of them. In regard to all such sections they were not 
granted. The express and unequivocal language of the statute 
is that the odd sections not in this condition are granted. The 
grant is limited by its clear meaning to the other odd sec- 
tions, and not to these. 


And again in Walden vs. Knevals (114 U. S., 378), the 
court, re-affirming its former decision in Van Wyck vs. Kne- 
vals, said: 


In the case mentioned we held that the route must be 
considered as definitely fixed” when it had ceased to be 
the subject of change at the volition of the company, that 
until the map designating the route of the road was filed 
with the Secretary of the Interior, the company was at 
liberty to adopt such a routevas it might deem best, after an 
examination of the ground had disclosed the advantages of 
different routes. But it was held that when the route was 
— 7 by the company, and a map designating it was filed 
with the tary of the Interior, and accepted by that of- 
ficer, the route was established. In the language of the 
act, it was “definitely fixed,” and could not be the subject 
of further change so as to affect the grant, except by legis- 
lative consent; and that no further action was required on 
the part of the company to establish the route. 


In the foregoing and similar decisions, the Supreme Court 
has settled the law and declared the uniform policy of the 
legislative railroad land grant system. 

It is the definite location of a line of road—a location 
fixed * eg the power of the company to change it—that 
defines the granted lands. Until this is done the rights of 
settlement and entry and of appropriation for public pur- 
— remain unimpaired, notwithstanding the grant. For 

ds thus taken out of the grant or not granted, by reason 
of sale, pre-emption, or otherwise (according to the terms 
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of the granting acts), prior to definite location, other lands 
may be selected in the prescribed manner ‘within certain 
limits. Is there anything in the act making the grant to 
the Northern Pacific Railroad Company that changes the 


general rule—that fixes one period when the rights of set- 


tlement, entry, and appropriation for public purposes ceases, 
as to lands along some probiematical line of route, and 
another and later period at which the right of the company 
attaches to other and different lands defined by another and 
different location ? 

The third section of the act granted certain alternate 
sections on each side of the road “whenever on the line 
thereof the United States have full title, not reserved, sold, 
granted or otherwise appropriated, and free from pre-emp- 
tion or other claims or rights, at the time the line of said 
road is definitely fixed and the plat thereof filed in the office 
of the Commissioner of the General Land Office;” and the 
act further provided that “ whenever, prior to that time, any 
of said sections or part of sections, shall have been granted, 
sold, reserved, occupied by homestead settlera, or pre-empted 
or otherwise dis of, ofher lands shall be selected by 
said company tn lieu thereof,” in the manner prescribed. 

These provisions are similar to those of all the Pacific 
Railroad granting acts, and have been authoritatively con- 
strued in decisions above cited. The grant was of lands 
within described odd-numbered sections, which, “ at the time 
the line of said road is ps fixed,” shall be free from 
all other appropriation, claims or rights. Lands which at 
that time should have been “granted, sold, reserved, occupied 
by homestead settlers or pre-empted, or otherwise — — 
ot” were not granted. The express and unequivocal lan- 

age of the statute is, that the odd sections not in this con- 

ition are granted. The graat is limited by its clear mean- 
ing, to the other odd sections, not to these.” (Kansas Pa- 
cific Railroad Company vs. Dunmeyer.) There is then no 
doubt as to what lands were granted and what were not 
nted, and no doubt as to the absolute right of disposal 

by the United States and of appropriation under the public 
land laws of any lands that might be found within the limits 
of the grant when the road should be definitely located. up 
to the time that such location should be legally made. The 
grant did not take effect until the precedent condition had 
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been performed of definitely fixing the line of the road in 
the time and manner prescribed by law. 

The sixth section of the act provided: “That the Presi- 
dent of the United States shall cause the lands to be sur- 
veyed fur forty miles in width on both sides of the entire 
line of said road, after the general route shall be fixed, and 
as fast as may be required by the construc:ion of said rail- 
road, and the odd sections of lands hereby granted shall not 
be liable to sale, or entry, or pre-emption before or after 
— are zurveyed, except by said company as provided in 
this act. 

It may be here observed that the act contains no provi- 
sions authorizing the company to sell any lands before re- 
ceiving a patent. 

The apparent purpose of the sixth section was to provide 
for surveying lands within the limits of the grant — 
sively with the construction of the road, and to reserve from 
disposal unsurveyed as well as surveyed lands after the grant 
should become effective within prescribed limits from the 
line of the road. The latter provision made clear the in- 
tention of Congress to reservé.sections that might remain 
unsurveyed alter that date; otherwise, the odd sections not 
being designated, it would be a question of much doubt 
whether the grant could be held to attach to such unsur- 
veyed sections upon the fixing of the line of the road. 

he language of the section is that “the odd sections 
hereby granted shall not be liable to sale,” etc. The lands 
granted by the act were 2 as — — 1 free — Piet 
appropriation, etc., “at the time the line of said road ts 
nilel fixed, and a pla thereof filed in the office of the Com- 
missioner of the General Land Office.” Hence the lands 
provided to be reserved were such as at date of definite loca- 
tion should be found within the limits. terms of the 
grant. The President of the United States was required 
to cause the lands for forty miles in width on both sides of 
the entire line of said road to be surveyed as fast as re- 
quired by the construction of the road. The surveys were 
to be made after the general route of the road should be 
fixed. The word “ fixed” — certainty. The surve 
provided for were of lauds along the “entire line of t 
road.” The actual line of the road was of necessity the 
* of the law. Such meaning is not only inher- 


eut in the sense of the law, but is shown by the precise 
word “ fixed ” used in the statute. The “line of the road” 
could be determined only by fixed definite location. The 
President was not required to cause lands’to be surveyed 
elsewhere than along that identical line. The surveys were 
to be made as fast as required by the construction of the road. 
The needs of construction did not require lands to be sur- 
veyed along any other line than along the line of construc- 
tion, and construction was not authorized along any other 
line than the line of definite location, and the President had 
no authority under the 6th section to cause surveys to be 
made along any other line. The words “ general route,” 
therefore, do not imply any other or different line than the 
line of definite location, which, by the terms of both the 
third and sixth sections of the act must be “ fixed,” that is 
to say definitively and absolutely determined, before any 
— accrued to the railroad company, or any duties de- 
volved upon the Executive in connection with this grant. 
(Cedar Rapids R. R. vs. Herring, 110 U. S., 27. 

The railroad company, however, conte that the 
words “general route,” in the phrase “ after the general 
route shall be fixed,” should be given a meaning independ- 
ent of and in conflict with the general purport of the law 
and the specific provisions of the section in which those 
words are found; that they should be held to overthrow 
the major provisions and conditions of the operative clause 
of the granting act; that they should be held to mean 
something else than the general route of fixed definite 
location; that under an assumed ambiguity of expression 
the company might run experimental, or “trial” lines, or 
even lay down upon State and Tertitorial maps any lines 
they saw fit to so delineate, and all lands within forty 
miles on each side of such proposed or imaginary lines 
would become reserved by operation of the statute upon 
the filing of such maps in this office, leaving the compan 
at liberty to ultimately fix the actual location of the r 
when and where it might please to do so. 

This extraordinary proposition appears to have been as- 
sented to by Assistant Attorney-General Smith in 1878, 
and adopted by Secretary Delano. (Copp's L. L., 377.) 
The practical result of this construction of the law was that 
two imaginary lines were laid down upon maps of Minne- 
sota several miles apart, evidently without survey, and that 
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when the road was finally constructed it was upon a line 
varying as much as twenty miles from the route on which 
withdrawal had been made upon the filing of the alleged 
* of general route. 

n Dakota, an alleged map of general route was filed in 
1870, clearly made by ruling straight lines across a map of 
the Territory. In 1876, a map of “amended line” was 
filed which, for nearly the whole distance across the Terri- 
tory, is from 40 to 80 miles south of the line proposed in 
1870. Portions of the actual line of the road as constructed 
— several miles from the amended line. 

n Montana, an alleged general route was shown by 
staight lines ruled on a map filed in 1870. In 1872 a map 
of amended route was filed showing the proposed road to 
enter the Territory nearly 40 milessouth of the point shown 
upon the map of 1870, and to leave the Territory at a point 
more than 200 miles north of the imaginary line of 1870. 

In Idaho, an “amended line” of 1872 is 150 miles dis- 
tant from a “proposed line” in 1870. In Washington Ter- 
ritory, a map of alleged general route (also marked out by 
straight lines) was filed showing the main line of the road 
as entering the Territory # little above the 46th parallel. 
A map of “amended main line” filed in 1872, fixed the 
place of entrance into the Territory at a point above the 
48th parallel. 

Three distinct maps were filed of the branch line in this 
Territory. One, filed in 1873, across the northern part of 
the Territory, and one in 1876, commencing in the south- 
ern part of the Territory, and one in 1879, across the cen- 
tra] portion of the Territory. None of these were surveyed 
routes, and the line of supposed actual location varies from 
all of them. Under the several maps filed by the company, 
nearly the whole area of Washington Territory has been at 
different times withdrawn, and the lands held as reserved on 
account of this grant. 

The questions before me as an administrator of the law 
are, whether I can recognize these constructive withdrawals 
as statutory reservations; whether the law permits a segre- 
gation of lands along uncertain, experimental, imaginary, 
or fictitious lines, prohibits settlers from entering upon 
lands within such segregations, doubles the price of even- 
numbered sections to the public, allows the railroad com- 
pany to sell the odd sections, and then authorizes a repe- 
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tition of the segregations, prohibitions, and sales, and 
finally, after holding lands within these theoretical lines for 
years, to make a definite location on a different, or, as the 
case may be, a totally distinct line from any of the previous 
lines. It would certainly require very clear language to 
show such an intention on the part of Congress. I find 
nothing in the law to authorize even an implication to be 
drawn that such was the legislative intent. On the con- 
trary, as I have already stated, the purpose of the 6th 
section can be understood and the statute given its effect 
without the suggestion of any conflict between that and 
the 3d section of the granting act. If there were doubt 
upon this — the established rules of statutory interpret- 
ation would settle such doubt. The 6th section must be 
construed in harmony with the 8d, and both in accordance 
with the judicial interpretation that has been given to rail- 
road granting acts. 

In the present case, Vaughan alleges settlement on the 
tract prior to date of the filing in this office of a map pur- 
porting to be a map of definite location of the line of the 
road. No other map than a map of definite location was 
required to be filed by the compuny or authorized to be 
accepted by this office. Until a map of definite location 
should be filed, the land was open to settlement and entry 
as public lands under the public land laws of the United 
States. It is my opinion, therefore, that Vaughan is legally 
entitled to place his claim upon record, subject to due proof 
of settlement, residence, and improvement as required by 
the pre-emption laws, and that this would be true if the 
company had been authorized to make a definite location 
in 1882, a — which I do not here discuss. 

IIis application is therefore held for allowance, subject 
to appeal to the Hon. Secretary of the Interior. 
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Supreme Court of the United States. 


OCTOBER TERM, A. D. 1885, No 253. 


CuarLes W. Butrz, Executor or Francis Peronto, Deczaszp, 


Appellant, 


vs. 


Tue Nortuern Paciric Raitroap ComMPANY. 
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APPEAL FROM THE SUPREME COURT OF THE TER- 
RITORY OF DAKOTA. | 


BRIEF FOR RESPONDENT. 


The railroad company, plaintiff below, brought this suit 
against Francis Peronto, defendant below, to eject him from a 
parcel of land lying in the heart of the city of Fargo, in Da- 
kota Territory. 

The railroad company, upon the trial claimed title to the 
property derived through its grant from the government. 

Peronto, in his defense, admitted that the company had ac- 
quired the title to the land from the United States, but asserted 


9 
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that the company had done so wrongfully, because of alleged 


prior rights in himself as a pre-emption settler. 
See answer of Perunto, printed record, pp. 4-6. 


The facts in the case are briefly as follows: 

On July 2, 1864, the plaintiff's grant was made. (13th 
United States Statutes at Large, p. 365.) 

The act making that grant contained the following passages: 

“Sec. 2.” * * * “The United States shall extinguish, 


“as rapidly as may be consistent with public policy and the 
„welfare of the said Indians, the Indian titles to all lands fall- 


“ing under the operations of this act and acquired in the do- 


e nution to the road named in this bill.“ | 

“Sec. 8. And be it further enacted, That there be, and 
hereby is, granted to the Northern Pacific Railroad Company, 
“its successors and assigns, for the purpose of aiding in the 
“construction of the said railroad and telegraph line to the 
“‘ Pacific coast, and to secure the safe and speedy transportation 
of the mails, troops, munitions of war and public stores over 
“the route of said line of railway, every alternate section of 
„public land not mineral designated by odd numbers, to the 
‘amount of twenty alternate sections per mile on each side of 
“said railroad line, as said company may adopt through the 
“territories of the United States, and ten alternate sections of 
„land per mile on each side of said railroad wherever it passes 
“through any state, and whenever, on the line thereof, the 
„United States have full title, not reserved, sold, granted, or 
„otherwise appropriated, and free from pre-emption, or other 
“claims or rights, at the time the line of said road is definitely 
„fixed, and a plat thereof filed in the office of the commis- 
„ sioner of the general land office, 

* * * * * * * * * * * 

“Sec. 4. And be it further enacted, That whenever said 
Northern Pacific Railroad Company shall have twenty-five 
“ consecutive miles of any portion of said railroad and tel h 
“line ready for the service contemplated, the president of the 
United States shall appoint three commissicners to examine 
“the same, and if it shall ap vear that twenty-five. consecutive 


“miles of said railroad and telegraph line have been completed 
“in a good, substantial, and workmanlike manner, as in all other 
e respects required by this act, the commissioners shall so re- 
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port to the president of the United States, and patents of lands 


“as aforesaid shall be issued to said company confirming to 
| “‘gaid company the right and title to said landssituated opposite 
“to and coterminous with said completed section of said road; 
“and from time to time whenever twenty-five additional con- 
e secutive miles shall have been constructed, complete, and in 
e readiness as aforesaid, and verified by said commissioners to 
“the president of the United States, then patents shall be is- 


land as aforesaid.’ 


* * * * * * * * * 


“sued to said company conveying the additional sections of 


“Sec. 6. And be it further enacted, That the president of 
“the United States shall cause the lands to be surveyed for 


“and fifty cents per acre when offered for sale.“ 


ton and Sisseton bands of the Sioux Indian Nation. 


treaty was in the following language: 
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‘“‘ forty miles in width on both sides of the entire line of said 
“road after the general route shall be fixed, and as fast as may 
„be required by the construction of said railroad, and the odd 
„ sections of land hereby granted shall not be liable to sale or 
“entry or pre-emption before or after they are surveyed, except 
“by said company as provided in this act; but the provis- 
“ions of the act of September, eighteen hundred and forty- 
“one, granting pre-emption rights, and the acts amendato 
“thereof, and of the act entitled ‘an act to secure homes 

“to actual settlers on the public domain,’ approved May 
“twenty, eighteen hundred and sixty-two, shall be, and the 
‘same are hereby, extended to all other lands on the line of 
“said road when surveyed, excepting those hereby granted to 
“said company; and the reserved alternate sections shall not 
“be sold by the government at a price leas than two dollars 


At the time of the passage of this act, that part of North- 
ern Dakota Territory lying between the James River and the 
Red River of the North was in the occupation of the Wahpe- 


no possessory rights in these bands to this region had been 
formally recognized by the United States prior to the conclu- 
: sion of the treaty with the same, in the year 1867. (15th 
| United States Statutes at Large, pp. 505-511.) Article 2 of that 


“Azricie II. The ssid bands hereby cede to the United 
“States the right to construct wagon roads, railroads, mail 


am ses ay lines, and such other public improvements as 
the interest of the government may require over and the 
“lands elaimed by said bands (including their rese as 


*‘ hereinafter designated), over any route or routes that may be 
“selected by authority of the “sear yor, said lands so claimed 
“being bounded on the south and east by the treaty line of 
“ 1851 and the Red River of the North to the mouth of Goose 
“ , on the north by the Goose River and a line runnin 

‘‘ from the source thereof by the most westerly point of Devils 


Lake to the Chief’s Bluff at the head of James River, and | 


‘on the west by the James River to the mouth of Mocasin 
“River, and thence to Kampeska Lake.” 


By the third and fourth articles of the same treaty, two 
amall areas situated within the region recognized by article 2 
as belonging to the Indians mentioned, were respectively as- 
signed to them as permanent reservations. But no portions of 
such permanent reservations fell within the limits of the grant 
to the railroad company as such limits were subsequently as- 
certained by the location of its railroad. 

Some time in the fall of the year 1871, the treaty of 1867 
yet remaining in full force, the railroad company, proceeding 


under the several acts and joint resolutions of Congress relat- 


ing thereto, commenced work on that part of its line of rail- 
road beginning on the westerly bank of the Red River of the 
North, and extending westerly, through and across what was 
afterwards shown by the public surveys to be the section of 
land of which the tract in controversy forms part, to-wit: sec- 
tion numbered seven (7) in township numbered one hundred 
and thirty-nine (189) of range numbered forty-eight (48) west 
of the fifth principal meridian. During the same falt, the 
railroad company caused all that part of its line of railroad, 
as the same had been located across the said tract of ground, 
to be graded and prepared for the superstructure thereof. 
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In the month of June of the year following, the railroad 
company caused the superstructure of its railroad to be placed 
upon the said graded roadbed, and fully completed all that part 
of ite railroad running over and across the section of land 
mentioned; and, ever since that time, the railroad has been 
maintained and operated over and across the said section, on 
the line so established therefor in the year 1871. 

See findings of court below, printed record, p. 48. 

On October 5, 1871, the region being unsurveyed on account 
of the existence of the outstanding right of Indian occupation 
therein, the defendant below, Francis Peronto, a native citizen 
of the United States, having the qualitications of a pre-emptor, 
entered upon the tract of land in dispute, and erected a dwell- 
ing house upon the same, and thereupon took up his abode in 
such house, where he had continued to reside up to the time 
of thetrial of the suit. He improved three or four acres of land 
near the house, by breaking up and cultivating the same; and, 
in the month of May, 1873, had a crop growing thereon. 
Peronto entered upon the tract with the view and purpose of 
making a pre-emption of the same under the laws of the 
United States; but on account of these and the other lands in 
the vicinity not having been surveyed at the time of such 
entry, the court below was unable to determine what particu- 
lar government subdivion or subdivisions Peronto proposed to 
pre-empt, before the time of the making out by him of his 
declaratory statement hereinafter referred to. 

See findings of court below, printed record, p. 51. 

In the month of February, 1872, the railroad company filed 
in the office of the secretary of the interior, at Washington, a 
map showing all that part of the general route of its railroad, 
beginning at the westerly bank of the Red River of the North, 
and extending westwardly to the James River in Dakota Ter- 


ritory. All that part of such general route extending from the 
westerly bank of the Red River of the North to what subee- 
quent surveys showed to be the westerly line of the said sec- 
tion seven (7), was identical with the location thereof made in 
the year 1871, before mentioned. 
See findings of court below, printed record, pp. 48, 49. 

After the filing of the map of general route, and on March 
80, A. D. 1872, W. W. Curtis, then the acting commissioner 
of the general land office of the United States, in his official 
capacity, made out and forwarded to the register and receiver 
AS of the land office for the Pembina district, in which the said: 
| 4 ey tract of land was then situated, a letter of instructions, whereof 
. the following is a copy, to-wit: 


„ DEPARTMENT OF THE INTERIOR, 

„GENERAL LAND Orrice, WasuinaTon, D. C., March 30, 1872. 

“ Register and Receiver, Pembina, Dakota Territory, 
“GENTLEMEN: I transmit herewith diagram showing the 
By. designated route of the Northern Pacific Railroad under act 
| “of July 2., 1864, and by direction of the 2 of the 
Be „interior you are directed to withhold from sale or location, 
preemption, or homestead entry all the surveyed and unsur- 
Ba. | ‘ “veyed odd-numbered sections of public lands falling within 

1 “the limits of forty miles as designated on this map. 

“You will also increase in price to $2.50 per acre the even- 
numbered sections within these limits, and dispose of them 
“at that ratability, and under the pre-emption and homestead 
“laws only. No private entry of the same being admissible 
until these lands have been offered at the increased price. 

‘This order will take effect from the date of its receipt by 
: “you, and you are requested to acknowledge without delay the 
1 “time of its 3 ° 
ee” „Very respectfully, 
= W. W. Gonris, 

„Acting Commissioner.“ 


ö * This letter was received, together with the diagram therein 
5 referred to, by the register and receiver to whom it was ad- 
dressed, on April 20, A. D. 1872. 


* 
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The diagram represented the route of railroad as passing 
over and across the section of land in question. The with- 
drawal made by this letter was never afterward revoked. 
See findings of court below, printed record, p. 49. 
On June 7, 1872, Congress passed an act entitled “An act 
to quiet the title to certain lands in Dakota Territory,” which 
act was in terms following: 


‘Be it enacted by the Senate and House of Representatives of 
‘the United States of America in Congress assembled, That it 
‘shall be the duty of the secretary of the interior to examine 
‘and report to Congress what title or interest the Sisseton and 
„% Wahpeton bands of Sioux Indians have to any portion of the 
‘“‘Jand mentioned and particularly described in the second arti- 
“ cle of the treaty e and concluded with said bands of [n- 
‘“‘dians on the nineteenth day of February, eighteen hundred 
“and sixty-seven, and afterwards amended, ratified, and pro- 
‘claimed on the second day of May, of the same year, or b 
virtue of any other law or treaty whatsoever, excepting e 
‘‘ rights as were secured to said bands of Indians by the third 
„and fourth articles of said treaty, as a permanent reserva- 
tion; and whether any, and, if any, what, compensation 
“ought, in justice and equity, to be made tosaid bands of In- 
*‘ dians, respectively, for the extinguishment of whatever title 
they may have to said lands.” 

17th United States Statutes at Large, p. 281. 


In pursuance of this act, the secretary of the interior, shortly 
after its passage, appointed a commission of three persons, who 
proceeded to make a formal agreement or treaty with the In- 
dians, concerning the lands and reservations embraced in the 
original treaty of the year 1867. The new treaty was signed 
on Sept. 20, A. D. 1872, and was in nine articles. The first 
urtiele of this instrument is the only one of inportance in this 
controversy, and was in the following words: 

“Therefore, the said bands represented in said treaty, and 


parties thereto, by their chiefs and head men, now assembl 
“in council, do propose to M. N. Adams, William II. Forbes, 


‘and James Smith, Jr., commissioners on behalf of the United 
“States, as fullows: _ 

4 First.—To sell, cede, and relinquish to the United States 
“all their right, title and interest in and to all lands and ter- 
“ritory particularly described in Article II of said treaty, as 
“well as all lands in the Territory of Dakota to which they 
“have title or interest, rag ee the said tracts particularly 
“ described and bounded in Articles III and IV of said treaty, 
“which last-named tracts and Territory are expressly reserved 
„as permanent reservation for 2 cultivation, as 
“ contemplated by Articles VIII, IV and & of said treaty. 

See printed record, pp. 17-21. 


Unis agreement seems not to have been presented to the 
Senate for ratification as a treaty, but the general Indian Ap- 
propriation Bill, approved Feb. 14, 1878, contained the follow- 
ing clause: 


44 Sioux, Sisseton and Wahpeton and Senate Sioux of Lake 
Traverse and Devil's Lake.—¥or this amount, being the first of 
“ten installments of the sum of eight hundred dollars named in a 
“certain agreement, made by the commissioners appointed by 
the secretary of the interior, under the provisions of the act 
“of June seventh, eighteen hundred and seventy-two, with 
„the Sisseton and W 7 bands of Sioux Indians, for the 
“ relinquishment, by said Indians, of their claim to or interest 
in the lands described in the second article of the — made 
„with them February nineteenth, eighteen hundred ixty- 
“seven, the same to be expended under the direction of the 
1 president for the benefit of said Indians, in the manner pre- 
“scribed in said treaty of eighteen hundred and sixty-seven, 
„s amended by the Senate, eighty thousand dollars. And 
“the said agreement is hereby confirmed excepting so much 
“thereof as is included in paragraphs numbered respectively, 
“third, fourth, fifth, sixth, seventh, eighth, and ninth; Pro- 
“‘ vided, That no part of this amount be expended until 
“after the ratification by said Indians of said agreement as 
„hereby amended.” 


17th U. S. Stats. at Large, p. 456. 
After the passage of the act above quoted from, further 
negotiations based thereon were had between the commission- 


‘ 
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ers and the Indians, which résulted in a supplementary agree- 
‘ment, modifying the original draft of the same so as to con- 
form with the provisions of the act. The supplementary 
agreement was executed on behalf of a portion of the Indians 
at the Sisseton Agency, on the southerly, or Lake Traverse, 
reservation, on May 2, A. D. 1873, and on behalf of the re- 
mainder at the Fort Totten Agency, on the northerly, or Devils 
Lake, reservation, on May 19, A. D. 1873. 
See printed record, pp. 17-22. 


Within a few days after the conclusion of the supplementary 
agreement, but upon what precise date did not appear at the 
trial below, the government land surveys of the region re- 
linquished by the Indians were completed and plats thereot 
were filed in the land offices. | 

On May 26, A. D. 1873, the railroad company filed in the 
office of the commissioner of the general land office, a map 
showing the definite location 5f that part of its railroad ex- 
tending from the westerly bank of the Red River of the North 
to the easterly bank of the Missouri River. All that portion 
of such definite location, extending from the westerly bank of 
the Red River of the North as far west as the west line of the 
said section seven (7) was the same location thereof made in 
the year 1871 as hereinbefore stated. 

See findings of court below, printed record, pp. 49, 50. 


After the filing of this map of definite location, and on June 
11, A. D. 1873, the acting commissioner of the general land 
office mud out and forwarded to the register and receiver of 
the said Pembina land office a further letter of instructions 
of which the following is a copy: 
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“ DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE. 


“‘ Register and Receiver, Pembina, Dakota Territory, 
‘“‘GenTLEMEN: The Northern Pacific Railroad Company 
filed in this office, on the 26th ult., in accordance with law 
‘a map of the definite location of their road from the Red 
River of the North to the Missouri River, in Dakota Terri- 
‘tory. I have accordingly prepared a di „which is here- 
“with transmitted, showing the forty and fifty mile limits of 
“their land t along said line, with also the forty-mile 
“limits of withdrawal ordered by my letter to you of March 30, 
41872, upon a a line; and you are hereby directed to 
“withhold from sale or entry all the odd-numbered sections, 
„both surveyed and unsurveyed, moe | within those limits, 
“and to hold subject to pre-emption and homestead entry only, 
“the even-numbered sections, at $2.50 per acre, within the 


_ “forty-mile limits, and $1.25 per acre between the forty and 


‘fifty mile or indemnity limits. The even-numbered. sections 
“within the forty-mile limits of the former withdrawal, now 
“falling without the present corrected limits, will be reduced 
“in price to $1.25 per acre. The right of the road attaches to 
“both surveyed and unsurveyed lands from the date of filin 
“the map of definite location in this office, to-wit, May 26, 
„1873, from which date also the even sections become double 
“minimum. Be pleased to acknowledge the date of the re- 
ceipt of this letter. 5 pues 
ery respectrully, 
W. W. Curtis, 
Acting Commissioner.” 


This letter, together with the map of definite location there- 
in referred to, was received by the register and receiver of the 
Pembina office on June 24, A. D. 1873. 

See findings of court below, printed record, p. 50. 


On June 19, A. D. 1873, the agreement between the com- 
missioners and the Indians, as modified in obedience to the act 
of Congress, was approved by the secretary of the interior; 
and, by letter of June 25, 1873, from the commissioner of 
Indian affairs, the. commissioner of the general land office 
was Officially notified of the conclusion of the agreement. 


See letter from commissioner of general land office to 


register and receiver under date Aug. 20, 1878. 
Printed record, p. 15. é 


After all the things hereinbefore mentioned had been done, 
and on July 28, A. D. 1878, Peronto made out, in the usual 
form, his declaratory statement, alleging his intention to pre- 
empt certain subdivisions of the said section seven (7), con- 
taining one hundred and fifty and ninety-five one-hundredths 
(150.95) acres, and claiming settlement on October 5, A. D. 


1871. 


See findings of court below, printed record, p. 51, and for 


copy of D. S., Ibu, p. 11. 


The declaratory statement, however, was not presented to 
the local land officers until Aug. 11, 1873, when it was ten- 
dered at the Pembina office, and refused by the register and 
receiver for reasons indicated by a memorandum made by 
those officers at the time, of which the following are the es- 


sential portions: 


The declaratory statement of Francis Peronto * * 


“LAND Orrice, Pempina, D. T. 
11 Ava., 1873. 


“‘ offered this day, cannot be filed for the reason that the lands 
“therein described are railroad lands, as shown by the diagram 
“filed in the Department of the Interior 21st of February, 
41872, by the Northern Pacific Railroad Company. The al- 


06 le 


“withdrawal of the odd sections are illegal 


settlement prior to the filing of the said diagram and 
„and cannot be 


“recognized by this office, as the lands, by reason of Indian 
“treaty, were not subject to homestead or pre-emption settle- 
* * * ** * * 


“ment. 


Very respectfull 
„L. B. RASZER, Register. 
“GrorGE F. Potter, Receiver.” 


See printed record, pp. 11, 12. 


From this decision of the local officers, Peronto, through 


his attorney, on October 11, A. D. 1873, appealed to the com- 
missioner of the general land office. 
See printed record, p. 12. 


On February 14, A. D, 1874, the commissioner rendered an 


opinion upon the appeal, the essential portions of which were 


as follows: | 
‘Ss DEPARTMENT OF THE INTERIOR. 
„ GENERAL LAND OFFICE, 
„ Wasuineton, D. C., Feb. 14, 1874. 
8 =, — and Receiver, Pembina, D. T., 

“GENTLEMEN: Referring to your letter of October 16th, and 
“January 27th last, transmitting papers on appeal from your 
decision rejecting the declaratory statements of the following 
„parties for conflict with the grant to the Northern Pacific 
„R. R. Co., to Francis Peronto, * * * ° 
„ alleging settlement October 5, 1871, * 75 1 
„ have to state that I find upon examination that all of the 
tracts are within the limits of the grant to the Northern 
“Pacific R. R. Co., which attached to the odd sections Ma 
26, 1873, and at the date of the alleged settlement the lands 
„ere embraced in the Sisseton and Wahpeton Indian reser- 
vation, the Indian title to which was not extinguished until 
„May 2d, 1873, at which date the withdrawal for the company 
became effective, thus excluding any prior pre-emption claims 
eto the odd sections, which could only attach after the extin- 
‘‘ guishment of the Indian title. I therefore approve your action 
“in rejecting the declaratory statements as to the odd sections 
“and you will so advise the parties, allowing the usual sixty 
days for appeal. 

„Very Respectfully, 
„ WILLIS DRUMMOND, 
„Commissioner. 
See printed record, pp. 12, 13. 


From the decision of the commissioner of the general land 
office, Peronto, througli his attorney, appealed to the secretary 
or the interior; which official, on Sept. 19, A. D. 1874, affirmed 
the ruling of the commissioner. 

See printed record, p. 14. 


So far as disclosed by the record, the toregoing proceedings 


~~ 2 
Or 


* 2 
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before the land officers comprise the whole of the efforts of 
Peronto to establish his claim to the land described in his de- 
claratory statement. 

The present suit was begun by the railroad company in 
April, A. D. 1881, in the district court of the Territory, for the 
county in which the lands lie. Upon the trial that court ren- 
dered judgment in favor of the company; which, upon appeal 
by Peronto to the supreme court of the Territory, was af- 
firmed. 

From such judgment of affirmance this appeal was taken. 


POINTS AND AUTHORITIES. 
I. 


The entry by Peronto upon the tract of land in dispute in 
October, 1871, was unlawful because the same was situated in 
Indian country and the Indian title thereto had never been ex- 
tinguished. . Hence such entry conferred no rights whatever 
upon him as against anybody or for any purpose. 


II. 


The entry by the railroad company into the region lying to 
the westward of the Red River of the North was perfectly law- 
ful and regular; for the reason, among other things, that the 
Indians had given their permission for such entry, by Article 2, 
of the treaty of 1867. | 


III. 


The lands within the ceded district probably did not come 
within the category of public lands subject to pre-emption un- 
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til the approval by the secretary of the interior of the supple- 
mental agreement with the Indians, on June 19, A. D. 1878, 
and the official notification of such action by the commissioner 
of Indian affairs, to the commissioner of the general land of- 
fice, on the twenty-fifth of the sume month. Possibly, the 
agreement did not go into effect until the passage of the regu- 
lar Indian appropriation bill, approved June 22, 1884. That 
act contained the following provision: 


‘For this amount, being the second of ten installments 
“of the sum of eight hundred thousand dollars named 
‘in a certain agreement, which agreement is hereby 
‘confirmed, made by the commissioners appointed by the 
‘“‘gecretary of the interior, under the provisions of the act of 
“June seventh, eighteen hundred and ‘seventy-two, with the 
‘6 Sieseton and Wahpeton bands of Sioux Indians for the relin- 
quishment by said Indians of their claim to, or interest in, the 
‘lands described in the second article of the treaty made with 
“them February nineteenth, eighteen hundred and sixty seven, 
the same to be expended, under the direction of the president, 
“for the benefit of said Indians, in the manner prescribed in 
“said treaty of eighteen hundred and sixty-seven, as amended 
“by the Senate, said amendment as amended having been rati- 
e fied by the Indians, as provided by act of February fourteenth, 
“ — hundred and seventy-three, eighty thousand dol- 
6 rs.”’ 


18th U. S. Stat’s at Large, part 3, p. 167. 


If the lands in the ceded country did not become open to 
settlement until the approval by the secretary of the interior 
of the supplemental agreement, and the giving of official 
notice thereof to the commissioner of the general land office, 
the railroad company had filed, in the general land office, its 
map of definite location, showing its line of road as passing 
directly over the section embracing the tract here in contro- 
‘versy, nearly one month before any lawful entry could have 
been made upon any lands within the ceded territory, with a 


„0 


view to acquisition of the same under the pre-emption or 
homestead laws of the United States. | 


IV. 


If the cession by the Indians is to be deemed as having 
taken effect upon the conclusion of the supplementary agree- 
ment, so as to throw the lands in the ceded country at once 
open to settlement, in that case such cession took effect on May 
19, 1873. 

It will be observed that the commissioner of the general land 
office, in assigning his reasons for the refusal of Peronto’s de- 
claratory statement, fell into the error of supposing the sup- 
plementary agreement to have been concluded on the second, 
instead of the nineteenth, day of the month. The supple- 
mental agreement. was executed by one of the bands on the 
second, but not by the other until the nineteenth, of May; and, 
of course, the agreement did not become one amounting to a 
complete cession of the lands until all the Indians having an 
undivided interest therein had made themselves parties to the 
cession. 

In this view of the case, there occurred un interval of seven 
days between the time when-the cession took effect and the 
date of the filing by the railroad company of its map of defi_ 
nite location with the commissioner of the general land office. 
But this interval between the date of the signing by the 
Indians of the supplemental agreement, and that of the filing 
of the map of definite location, is not a mutter of any conse- 
quence, in any view of the case. 

In the fore part of the year 1872, the railroad company 
filed in the interior department, a map, showing that purt ion 
of its general route extending across the ceded region. That 


* 


map exhibited the line of the railroad as located over and 


across the section of land referred to, and as occupying pre- 
cisely the same location as that upon which the road was con- 
structed and completed. As a matter of fact, the definite lo- 
cation had actually been made upon the ground, and the roud- 
bed been constructed, some months before the map of general 
route was filed; and within the first half of the year in which 
the filing of the map of general route uccurred the road was 
actually completed and put into operation upon the line men- 
tioned. 

Upon the filing of the map of general route, the commis- 


‘sioner of the general land office, acting under instructions of 


the secretary of the interior, made an express withdrawal for 


the benefit of the railroad company from pre-emption or home- 


stead settlement, or entry by any other mode, of all odd numbered 
sections of land lying within the distance of forty miles upon 
either side of the line of general route. Such withdrawal was 
never subsequently vacated. 
The making of this withdrawal was entirely within the com- 

petency of the government land officials. 

Walcott vs. Des Moines Co., 5 Wall. 681. 

Williams vs. Baker, 17 do., 144. 

Homestead Co. vs. R. R. Co., 17 do., 153. 

Wolsey vs. Chapman, 101 U. S. 755. 

Dubuque R. R. Co. vs. Des Moines R. R. Co., 109 U. 8. 

329. 


While Congress may not be considered as having in the 
granting act specifically commanded such withdrawals to be 
made for the benefit of this company, upon filing maps of its 
general route, that body certainly did not prohibit the same, 
and, undoubtedly, must be considered as having legislated in 


17 


expectation that they would be made for the benefit of this 

company, as had been done for the benefit of nearly every 
other railroad company enjoying a similar grant. The prac- 
tice of making such withdrawals began with that of making 

| grants of public land to aid public improvements, .The with- 

: drawal in favor of the Territory of Iowa of lands which it was 

expected would fall within the grant to that State for the Des 
Moines River improvement was made in the year 1849, before 
the first railroad grant had been made. 7 

With the practice by Congress of making grants to aid in 
the construction of railroads came that by the officers of the 
land department of making withdrawals even in anticipation 
of the paseage of acts conferring such grants. 

During the first four years in the history of such legislation, 
the land department, in nearly every case, as the records of that 
department show, anticipated Congress by making withdrawals 
of lands along the proposed route of the road before any grant 
therefor existed. 

This practice, however, was abolished in the year 1854, and 
the new one adopted of withholding the withdrawal until the 

— passage of the act making the grant. 

The new procedure under this head was announced by the 
secretary of the interior in a letter of instructions to the com- 
missioner of the general land office, of the following tenor: 


„ DEPARTMENT OF THE [NTERIOR, 1 

“August 29, 1854. | 

“Sir: It has been determined, with the approbation of the 

president, after due consideration on the seu — 
„again into market the lands heretofore for rail 

purposes, in all cases where grants had not been made at the 

“‘ close of the late session of Congress, and to decline in future 
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“to withdraw lands for such purposes until after the necessary 
grant shall have been actually made. 
: %R. M’CLELLAND, 
„ Secretary. 
„ Commissioner of the General Land Office.” - 
1 Lester’s Land Laws, Regulations and Decisions, p. 520, 


No. 554. 


From this time on, until long after the date of the Northern 


Pacific grant, the records mentioned will further show that, 


in nearly all instances, withdrawals were made for the benefit 
of the grantees, almost, or quite, immediately after the taking 
effect of the grant, and before the filing in the land department 
of any official map of route whatever. The line which the 
proposed railroad would probably follow was ascertained as 
nearly as possible, and withdrawals were made of lands along 
it, so as to preserve to the grantee the benefit of the grant 
during the necessary period for preliminary explorations inci- 
dent to definite location. 

Hence, it must be considered, in construing all acts of Con- 
gress making such grants, that it was the expectation of that 
body that the land department of the government would use 
the powers vested in it to promote the purposes of the grant 
by the withholding from entry by individuals, of lands which 
would otherwise fall to the company under its grant by the 
location and construction of its railroad. 

The fact that when the withdrawal of 1872 was made the 
region through which the line ran was yet Indian country did 
not invalidate such withdrawal. This would have been true 
even if the act making the grant had not contained a clause 
expressly declaring the intention of Congress that lands should 
not be lost by the company, because there might happen to be 
an outstanding Indian title thereto. This court so expressly 
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decided in the case last above cited; but the several grants in 
aid of the Pacific railroad companies contain clauses extend- 
ing the grant to Indian lands as well as to others. 

In the Union Pacific act, the last clause of section 2 is as 
follows: | | 

The United States shall extinguish, as rapidly as may be, 
“the Indian titles to all lands falling under the operation of 
this act and required for the said right of way and grants 
‘hereinafter made.” 

12 U. S. Statutes at Large, pp. 491, 492. 

The last clause of the corresponding section of the act mak- 
ing the grant to this company is identical in substance, and al- 
most in words, to-wit: 

“ The United States shall extinguish, as rapidly as may be 
“ consistent with public policy and the welfare of the said In- 
dians, the Indian titles to all lands falling under the operation 
“of this act, and acquired in the donation to the named 
“in this bill.“ 

13th U. S. Statutes at Large, p. 365. 

It may be here remarked, that if lands within the Indian 
country had been excluded from the grant to the Northern 
Pacific Railroad Company, no graut of any consequence would 
have inured to it, as the greater part of the region traversed 
by the route of that company between Lake Superior and the 
Pacific Ocean was at the time of the making of its grant, and 
for many years thereafter remained, subservient to Indian 
rights of occupation. 

This court has expressly recognized, in the case last cited, 
the existence of these clauses in the Pacific railroad grants, 
and their effect. , 

See opinion of court, p. 334. 


Hence, the withdrawal of 1872 perpetually removed the 
whole of section seven (7) referred to from the body of lands 
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20 
subject to pre-emption, and no lawful entry thereon for pur- 
poses of pre-emption could subsequently be made by Peronto 
or any other person. From the time of such withdrawal the 
lands were appropriated for the exclusive benefit of the rail- 
road company, under its grant. 
W. P. CLoven, 
Attorney for Respondent. 
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ELIZA JENNINGS, DEFENDANT IN ERROR. 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF ILLINOIS. ~ 


SUPREME COURT of the UNITED STATES. 


OCTOBER TERM, A. D. 1886. 


TOWN OF OREGON, PLAINTIFF IN ERROR, 


vs. . 


ELIZA JENNINGS, DEFENDANT IN ERROR. 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR | 
THE NORTHERN DISTRICT OF ILLINOIS. 


Original. Print. 

2 1 

3 63 

4 8 

First Plea (general issue sworn to).. 18 12 

Amended Second Pilea...... “4 18 

> Amended Third Plea 6 28 

Amended Fourth Plea 20 20 

First Replication to Amended Second Plea 22 81 

Second Replication to Amended Second Plea. 99 38 

Third Replication to Amended Second Plea 43 «(41 
Fourth Replication to Amended Second Plea.......0........00. 2 „„ 
Fifth Replication to Amended Second Plea 6 «4 

Sixth Replication to Amended Second Plea 6 4 
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First Replication to Amended Third Plea. 
Second Replication to Amended Third Plea 
Third Replication to Amended Third Plea........... . 
Fourth Replication to Amended Third Plea 
Fifth Replication to Amended Third Plea....... 
First Replication to Amended Fourth Plea... ....... 
Second Replication to Amended Fourth Plea. 
Third Replication to Amended Fourth Plea : 
Fourth Replication to Amended Fourth Plea 
Fifth Replication to Amended Fourth Plea 
Demurrer to Replications . . . .. .... ...... .. 
Demurrer to Replications heard beſore Mr. Justice Harlan. 
Order Overruling Demurrer, reserving right of defendant to raise same 
questions on trial, etc — 
General Rejoinder to all Replications — . 
Order Empaneling Jury November 7, 1885. —— 
Orders Continuing Trial November 9th and 10th... — 
Order Showing Verdict for Plaintiff Under — of Court — 
ber 11, 1885, and Motion for New Trial — 
Motion for New Trial heard November 24, 1888. . 
Order Overruling Motion for New Trial. 
Judgment for Plaintiff on Verdict November 24, 1885 
Bill of Exceptions (containing the following:). . 
Stipulation, Waiving all Formalities in Pleading, etc. 
Acts to Incorporate Ogle and Carroll County Railroad to be Considered in 
Evidence — 
Plaintiff Oſſered Transcript of Registry of Bonds in State “Auditor's 
— ͤ 
Defendant’s Objection and Exception to Ruling of Court Admitting 


Transcript of Registry Bonds in Auditor s Office 
Transcript of Register of Officers in Ogle County 
Further Transcript of Registry of Town Officers, etc 
Copy of one of Bonds Offered by Plaintiff. 
Defendant’s Objection to Bonds, Ruling of Court, and Exception . 
Coupons Offered in Evidence, Objection, n Court and Exception 
Copy of Coupons. . . . 
Stipulation as to Evidence and Admission of Facts of April 28, 1884...... 
Additional Stipulation of May 2, 1884 . a 
Evidence in Wallace Case (referred to in Hipulation, containing the fol- 
lowing :) 


Pe 


88282 2288288388822 


Testimony of Wm. R. Buser . — . . . 
Testimony of Geo. W. Hormell . . " ie 
Testimony of Fred. H. Marsh 
Testimony of Wm. Schultz 
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Print. 

— . 126 90 

F. H. Marsh, Se — 1 83 
J. H. Cartwright ee — 146 8 
Hugh Sint 163 103 
Articles of Consolidation (referred to in stipulation of April 28) - 107 10 
Exhibit I. (petition for election)......... 174 106 
Exhibit J. (election notice)... . . . . . 179 106 
Exhibit K. (record of vote)...... 183 100 
Poll List. ‘ ‘ . 184 100 
Exhibit M. (Potter’s appointment). — 187 111 
Exhibit N. (Potter’s bond) eee eee 188 112 
Exhibit O. (Potter’s oath) — 189 118 
Exhibit P. (Smith’s resignation) 190 118 
Exhibit Q. (Town Clerk's Letter to County Clerk) 191 118 


Stipulation, dated January 24, 1885, as to Judge Blodgett’s Charge in Wal- 
lace Suit, and Assessed Value of Property and Indebtedness of Town 


when Bonds were issued 195 114 
Charge to Jury in Wallace Suit. . . . . : - 199 116 
Statement as to Notice and Record of Election held May 24, 1859......... 213 123 
Verdict in Wallace Suit...... . coe 215 128 
Judgment of Court in Wallace Suit. —.— — 2 216 1293 
Eliza Jennings’ Deposition in Wallace Suit...... 219 124 
Alex. Wallace’s Deposition in this Suit. . . —2—2ͤ 226 127 
Exhibit A. to Wallace’s Deposition... —— 232 120 
William S. Wallace's Deposition 2385 190 
Eliza Jennings’ Deposition — — 244 1% 
Eliza Jennings’ Second Deposition . . . 263 188 
Registration of Bonds in Town Supervisor's Book. 258 140 
Objection thereto, Ruling of Court, and Defendant's sage 259 140 
Potter s Certificate to State Auditor. . os cescees - 260 141 
Objection thereto, Ruling of Court and Exception. ............. cccccece cosccece 268 142 
Geo. M. Dwight’s Testimony.........6......+. - 265 142 
Fred. H. Marsh's ag . — 267 144 
Plaintiffs Rest their Case... - 269 145 
Fred. H. Marsh Examined for Defendant. - 200 14 
William J. Mix’s Testimony......... . . 278 150 
Geo. M. Dwight, Recalled by Defendant — 4. 281 153 
Edward F. Dutcher' s Testimony. — 2 281 153 
The Foregoing was all the Evidence . . 202 180 
Defendant Requested Court to Give Each of the 1 Numbered 

from 1 to 23 . — ——t—7—ꝛ' ſ—(—ꝗ2—(— . . —.— 202 150 


Defendant's — as Req d 203-304 150-64 
Refusal of Court to Give Either or any of said — and Excep- 
tion of Defendant thereto... ee . 905 164 
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Instruction of Court that jury Find Verdict for Plaintiff, ete. . . . 
Defendant’s Exception thereto. 
Verdict. . 
Motion ſor New Trial. — 
Motion Overruled and Judgment ſor Plaintiff on — vaso 
Allowance and Signing of Bill of Exceptions 
Bond on Writ of Error...... 
Stipulation that Printed Copy of Pleadings be Inserted in Record as Sub- 
stitute for Prior Manuscript Pleadings 
Certificate of Clerk to Transcript 
Writ of Error. . 
Citation and Admission of Service thereof. 
Assignment of Errors . 
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I Pleas in the Circuit court of the United States for the North- 

ern district of Illinois, held at the United States court rooms, 
in the city of Chicago, in the district aforesaid, before the Honora- 
ble Romanzo Bunn, district judge of the United States for the 
Western district of Wisconsin, on Tuesday, the twenty-fourth day 
of November, in the adjourned October term of said court, in the 
year of our Lord one — eight hundred and eighty-five, and 
of our independence the one hundred and tenth year. 


Wm. H. BnabL Rv, Clerk. 


Eliza Jennings 
17329 vs. Assumpsit. 
The Town of Oregon. 


NorTHERN District or ILLINOIS, ss. 


Be it remembered, that on the sixteenth day of February,. 1881, 
there issued out of the clerk’s office of the Circuit court of the 
United States for the Northern district of Illinois, at Chicago, in 
said district, a writ of summons in said above entitled cause, which 
said writ, together with the return of the marshal, thereto attached, 
are in the words and figures following, to wit: 


2 SUMMONS. 


Circuit Court or THE UnNiTrep STATEs OF AMERICA—NorRTH- 
EAN DistTrRicT OF ILLINOIS, ss. 


THE Urra STATEs OF AMERICA 
Zo the Marshal of the Northern District of Illinois, Greeting: 


We command you to summon the town of Oregon, if found in 
your district, to be and appear before our judges of our Circuit 
court of the United States for the Northern district of Illinois, on 
the first day of the next term thereof, to be holden at Chicago, in 
the district aforesaid, on the first Monday of March next, to answer 
unto Eliza Jennings of a of trespass on the case upon promises 
to her damage, as it is alleged, of twenty-five thousand dollars, and 
have you then and there this writ. 

Witness, the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme court of the United States of America, at Chicago aforesaid, 
this 16th day of February, in the year of our Lord one thousand 
eight hundred and eighty-one, and of our independence the rosth 
year. 

(SEAL. |] W. H. Bua. xv, Clerk. 


SpectaL Deputy’s RETURN. 


Urra STATEs oF AMERICA, i 
NorTuHern Disraicr or ILLINOIS. ‘ 


Know all men by these presents, that I have appointed, and by y 
these presents do appoint, Henry C. Peck my true and lawful 
deputy to execute the annexed writ, Eliza Jennings vs. The 
Town of Oregon, and to make return of the execution thereof 


according to law. 
EssE S. Hi~prvp, SEAL. 
U.S. Marshal for the Northern District of Mlinois. 


I have served the annexed writ in the following manner, to wit: 
—— — copy thereof to John V. Gale, supervisor of 
said town of Oregon, therein named, on the 22d day of February, 


A. D. 1881. 
Jesse S. Hm. Dnur, United States Marshal. 
By Henry C. Peck, Special Deputy. 


Urra STATEs OF AMERICA, i 
NorTHERN District or ILLINOIS. 


Henry C. Peck, being duly sworn, deposes and says that he 
served the annexed writ, as stated in the foregoing return, and that 
the expense returned by him, in addition to the fees, was actually in- 
curred, and that the same is according to law. 

Henry C. Peck. 
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ee to before me this 4th day of March, A. D. 
1881. 
Georce W. HOonuxL L, Clerk. 


Endorsed: Filed Mch. 24, A. D. 1881. 
W. H. Brapuey, Clerk. 
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Plaintiff’s Declaration. 


UnitTep STATES OF AMERICA, 
NorTHERN District or ILLINOIs. 


In THE Cincurr CouRT OF THE UNITED STATES, FOR SAID 
NORTHERN DIsTRICT. 


Amended first count, filed, by leave of court, as a substitute for the 
original first count. 


Eliza Jennings, who isa citizen of the State of Ohio, plaintiff in 
this suit, by S. W. Packard, her attorney, complains of the town of 
Oregon, a body corporate, existing under and by virtue of the laws 
of the State of Illinois, and within said Northern district, defend- 
ant in this suit, summoned, etc., in a plea of trespass on the case on 
promises. 


For that whereas, heretofore to wit, on the 30th day of March, 
A. D. 1869, by an act of the legislature of the State of Illinois, en- 
titled “An act to amend an act entitled · An act to incorporate the 
Ogle and Carroll County Railroad Company,’” approved on said 
last mentioned day (and found in volume 3 of the private laws of the 
State of Illinois, on pages 324, 325 and 326), the defendant, the 
town of Oregon, was authorized to donate its bonds to the Ogle and 
Carroll County Railroad Company, to aid in constructing and equip- 
ping said road, or any division thereof. The second, fifth and sixth 
sections of which are as follows: 


“Sec. 2. That the first division of said road shall commence on 
the east bank of Rock river, opposite the town of Oregon, in said 
county of Ogle; from thence, on the most eligible route, to a con- 
nection with the Chicago and Northwestern railway, or with any 
other railroad leading to the city of Chicago, and the second divis- 
ion, commencing at said point, opposite the said town of Oregon, 


. 1 
‘ . 3 N 0 . 
* 1 ae — 5 ‘ 1 $ 
3 X r ere 1 


* * * * . * 2 » * 
7 5 2 SF ’ * 5 8. i. 2 * s in des on Ne 
r 


ret gay 


yd 
5 Pt, 


we 


ek 2" n W oh a 1 
BG A id Sy 


„% :: 3 — ow — 


. Fen 


2 reer 


4 


and running thence, in a westerly direction, on the most eligible 
route, to the Mississippi river. 
« Sec. 5. That the several towns, villages and cities, organized 


or incorporated under any laws of this state, along or near the route 


of said railroad, as authorized to be constructed under the original 
act and amendment thereto, or under this act, or that are in any 
wise interested in having said road, or any branch or division 
thereof, constructed, may, in their corporate capacities, subscribe to 
the stock of said company, or may make donations thereto, or may 
lend its or their credit to said company, to aid in constructing and 
equipping said road, or any division or branch thereof; provided, 
that no such subscription, donation or loan shall be made until the 
same shall be voted for as hereinafter provided.” 


«Sec. 6. That whenever twenty legal voters of any such towns, 
villages or city shall present to the clerk thereof a written applica- 
tion, requesting that an election shall be held to determine whether 
such town, village or city shall subscribe to the capital stock of said 
company, or make a donation thereto, or loan money or bonds or its 
credit, to aid in the construction of said road, or any branch or 
division thereof, stating the amount and whether subscribed, donated 
or loaned, and the rate of interest, and the time of payment, such 
clerk shall receive and file such application, and immediately pro- 
ceed to post written notices of an election to be held by the legal 
voters of such town, village or city, which notices shall be posted 
in ten of the most public places in such town, village or city, for 
thirty days preceding such election, and shall state fully the object 
of such election; and such election shall he held and conducted and 
return thereof made as is provided by law, and, in any village or city, 
as is provided by the law under which the same is incorporated, 
and an additional return shall be made to one of the directors of 
said company. | 

Each elector at such election shall deposit a ballot for said sub- 
scription, donation or loan; and if a majority of the legal voters of 
such town, village or city, voting at such election, shall vote for such 
subscription, donation or loan, then such town, village or city shall, 
by its proper corporate authorities, subscribe to the stock of said 
company, or donate or loan thereto, as shall be determined at said 
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election, and shall issue to the said railroad company its bonds, 
in such denominations as said company may designate, not less than 
one hundred dollars, and bearing interest as may be determined at 
such election, not to exceed ten per cent. per annum, payable annu- 
ally at such place as such company may designate, which bonds 
shall be signed by the supervisor and countersigned by the clerk in 
towns organized under the township organization law, and in incorpo- 
rated villages or cities, signed by the president of the board of trustees 
and countersigned by the clerk or by the officers having similar powers 
and duties in any such village or city, and any such town, village or 
city so subscribing, donating or loaning, as aforesaid, shall by its 
proper corporate authority, annually thereafter, assess and levy a 
tax upon the taxable property of said town, village or city, sufficient 
to pay and liquidate the annually accruing interest on such bonds, 
anc so much of the principal thereof as, from time to time, shall be- 
come due, which taxes shall be levied and collected in the same man- 
ner as other corporation taxes in such town, village or city: 


Provided, that for the payment of the principal thereof such tax 
shall not exceed two per cent. per annum.” 


And the plaintiff says that, the defendant, the town of Oregon, 
was, on the date of the approval of said act, to wit, on the 3oth day 
of March, 1869, a town organized under the township organization 
law then in force in the State of Illinois, and was a town along and 
near the route of the railroad referred to in the second section of 
said act, to wit, the Ogle and Carrol County Railroad, as authorized 
to be constructed by said act, and was interested in having the said 
road, and especially the said first division thereof, constructed. 


And the plaintiff further says that on, to wit, the 24th day of. May, 
A. D. 1870, a written application was presented to the town clerk 
of said town of Oregon, in said Ogle county, signed by more than 
twenty legal voters of said town, requesting that an election be held 
to determine whether such town should in its corporate capacity 
make a donation to said Ogle and Carroll County Railroad Com- 
pany of the sum of forty thousand dollars in the bonds of said town 
in such denominations as said company might designate, not less 
than one hundred dollars each, payable at the option of said town 
within twenty years from the date of their issue, bearing interest at 
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seven per cent. per annum, payable annually, and principal and interest 
payable at such place as said company might designate, under the 
provisions of said act, approved March 3oth, A. D., 1869, to aid in 
the construction of the first division of said road, and that the town 
clerk of said town of Oregon received and filed said application, and 
in pursuance of the prayer thereof, immediately thereupon, to wit, 
on the 24th day of May, 1870, duly called and gave notice of such 
election, as required by the provisions of said act, approved March 
30th, A. D. 1869, to be held on the 23d day of June, A. D. 1870, to 
vote upon the question thus submitted to the voters of said town. 


That on the date specified in such notice of election, to wit, on 
the 23d day of June, A. D. 1870, and in pursuance of such request 
and notice, and under authority of said act approved March 3ot, 
1869, an election was held and conducted in said town of Oregon 
and return thereof made, as was then provided by law. 


And the plaintiff says that a large majority of the votes cast at 
such election were for such donation; that said vote of aid was im- 
mediately and before the second day of July, 1870, accepted by said 
Ogle and Carroll County Railroad Company, and on and before the 
second day of July, 1870, said railroad company had commenced the 
construction of the first division of said Ogle and Carroll County 
railroad, and said vote of aid was on the second day of July, 1870, 
and the eighth day of August, 1870, and when the bonds and cou- 
pons hereinafter referred to were executed and issued, in full force 
and virtue. 


That heretofore, to wit, on the 31st day of December, 1870, at 
the town of Oregon, in the county of Ogle, in the State of Illinois, 
and within said Northern district of Illinois, said town of Oregon 
by its proper corporate authorities, under and in pursuance of, and 
in conformity with, the provisions of said act approved March 30, 
1869, made, executed and issued its forty certain bonds and writ- 
ings obligatory, each bearing date on the day and year aforesaid, 
and signed by the supervisor and countersigned by the clerk of said 
town of Oregon, and numbered respectively as follows: 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34. 35, 36, 37. 38, 39, 
40, 41, 42, 43, 44) 45, 46, 47. 48, 49, 50, 51, 32, 33, 54. 55s 
56, 57. 58, 59, 60. 
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That in and by each of said bonds the defendant acknowledged 
itself to owe, and be indebted to the Ogle and Carroll County 
Railroad Company in the full and just sum of one thousand dol- 
lars, which sum of money said defendant, in and by each of said 
bonds, agreed and promised to pay to the Ogle and Carroll County 
Railroad Company or bearer, with interest at the rate of 
seven per cent. per annum, payable annually on the first day of July, 
at the office of the Farmers’ Loan and Trust Company of New 
York, in the city of New York, upon the delivery of the coupons 
severally annexed to such bonds respectively; and the plaintiff ) says 
that each of said forty bonds contained on its face, after the said 
promise and agreement to pay, hereinbefore referred to, and over the 
signatures of the supervisors and clerk of said town, the following 
statement or recital, to wit: “ For which payment of principal and in- 
terest, well and truly to be made, the faith, credit and property of the 
said town of Oregon are hereby solemnly pledged, under authority 
of an act of the general assembly of the State of Illinois, entitled 
An Act to amend an act entitled ‘an act to incorporate the Ogle 
and Carroll County Railroad Company,’ which said act was ap- 
proved March3o, A. D. 1869. This bond is one of a series num- 
bering from 21 to 60 inclusive, for one thousand dollars each, which 
bonds, so numbered, together with another séries numbered from 
1 to 20 inclusive,for $500 each, are the only bonds issued by said 
town of Oregon under and by virtue of said act.” 


That said bonds by the terms and conditions thereof were made 
payable as follows, namely: 


Bonds numbered 21, 22, 23 and 24, on first day of July, 1881. 
Bonds numbered 25, 26, 27 and 28, on first day of July, 1882. 
Bonds numbered 29, 30, 31 and 32, on the first day of July, 1883. 
Bonds numbered 33, 34, 35 and 36, on the first day of July, 1884. 
Bonds numbered 37, 38, 39 and 40, on the first day of July, 1888. 
Bonds numbered 41, 42, 43 and 44, on the first day of July, 1886. 
Bonds numbered 45, 46, 47 and 48, on the first day of July, 1887. 
Bonds numbered 49, 50, 51 and 52, on the first day of July, 1888. 
Bonds numbered 53, 54. 55 and 56, on the first day of July, 1889. 
Bonds numbered 57, 58, 59 and 60, on the first day of July, 1890. 
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That on, to wit: the 31st day of December, 1870, and at, to wit: 
the place last mentioned, the said defendant, by its proper corporate 
authorities, delivered said bonds to the railroad company referred to 
in said act, to wit: to the Ogle and Carroll County Railroad Company, 
a corporation created and then and there existing under and by virtue 
of the laws of the State of Illinois, to aid in the construction and equip- 
ment of the first division of said road. 


That when said bonds were so delivered to said railroad company 
as aforesaid, there was attached and annexed to each, certain inter- 
est coupons to represent the interest accruing thereon numbered with 
like numbers as the bonds to which said coupons were severally and 
respectively annexed, which said interest coupons were made, execu- 
ted and issued to said railroad company by the defendant by its 
proper corporate authorities, under and in pursuance of, and in 
compliance with the provisions of said act approved March 30, 
1869, and were each and all signed by the supervisor of said 
town of Oregon, and countersigned by the town clerk of said town, 
in and by each of which interest coupons so issued with said bonds 
as aforesaid, the defendant promised to pay to the Ogle and Carroll 
County Railroad Company or bearer, the sum of seventy dollars at 
the office of the Farmers’ Loan and Trust Company of New York, 
in the city of New York, for one year’s interest on the bond to which 
such coupon was annexed, upon the presentation of such coupon 
when due; that said coupons by their terms became due and pay- 
able as follows, namely: one on each bond became due and payable 
on the first day of July 1872, and another on each first day of July 
thereafter until the maturity of the bond to which such coupons 
were respectively annexed. 


And afterwards, to wit: on the first day of July, 1871, and at, 
to wit: the said Northern district of Illinois, and before the maturity 
of the said coupons or any or either of them, the said Ogle and 
Carroll County Railroad Company, for a good and valuable consid- 
eration assigned and delivered to one W. N. Coler the said several 
bonds, and the said several coupons thereto attached and annexed 
as aforesaid, and that afterwards and before anyof said bonds or cou- 
pons became due or payable, and on, to wit: the day and year, and at, 
to wit: the last place mentioned the said Coler for a valuable consid- 
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eration, then and there received from the plaintiff, sold and delivered 
the said bonds, and interest coupons last above mentioned (except 
bonds number 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34. 
35, 36, 37, 38, 39, 40, 41, 42, 43, 44, and 45), with all the coupons 
issued therewith, to the plaintiff; and that said Coler afterwards 
and before any of said bonds or coupons became due or payable, 
and on, to wit: the day and year, and at, to wit: the place last 
mentioned, for a valuable consideration, then and there received by 
him from one Alexander Wallace sold and delivered to said Alex- 
ander Wallace the said bonds number 29, 30, 31, 32 and 33, with 
all the coupons issued therewith, and that said Alexander Wallace, 
afterwards and before any of said bonds or coupons became due or 
payable, and on, to wit: the day and year, and at, to wit: the place 
last mentioned for a valuable consideration, then and there received 
by him from the plaintiff sold and delivered the said bonds and in- 
terest coupons last described to the plaintiff; that said W. N. Coler, 
before any of said bonds or coupons became due or payable on, to 
wit: the first day of March, 1873, at, to wit: the said place last men- 
tioned, for a valuable consideration, then and there received by him, 
from one William S. Wallace, sold and delivered to said Wil- 
liam S. Wallace the said bonds numbered 34, 35, 36 and 37 with 
all interest coupons issued therewith, and that said William S. Wal- 
lace, afterwards and before any of said bonds or coupons became 
due or payable, and on, to wit: the day and year, and at, to wit: 
the place last mentioned, for a valuable consideration then and there 
received by him from the plaintiff, sold and delivered the said bond, 
and interest coupons last described to the plaintiff; whereby the plain- 
tiff became and was, and is now the legal holder and owner of each 
and every one of said coupons, issued with said bonds so sold and 
delivered to the plaintiff, as aforesaid. 


And the plaintiff further says that all of said forty bonds, with 
the interest coupons issued therewith, were duly registered in the 
office of the auditor of the State of Illinois, on the fifth day of June, 
1871, under the provisions of an act of the legislature of the State of 
Illinois, entitled “ An act to fund and provide for paying the rail- 
road debts of counties, townships, cities and towns,” in force April 
16, 1869, and that to procure such registration the supervisor of 


10 


said town of Oregon, before such registration, certiied under oath, 
as required by said act, that all the preliminary conditions in the 
said act last above referred to, required to be done to authorize the 
registration of said bonds, and to entitle them to the benefits of said 
act last referred to had been fully complied with, which said cer- 
tificate, before such registration, was filed in and made a part of 
the public records in said auditor’s office; and that after such regis- 
tration, and on, to wit, the 5th day of. June, 1871, and before the 
said bonds or any of them were purchased by said W. N. Coler, 
the said auditor, under the provisions of said act last referred to, 
certified over his signature and seal of office upon each and every 
of said bonds, as follows, to wit: . 
* Auditor’s Office, Illinois, 
Springfield, June 5, 1871. 
I, Charles E. Lippilcott, auditor of public accounts of the State 
of Illinois, do hereby certify that the within bond has been regis- 
tered in this office this day, pursuant to the provisions of an act en- 
titled ‘an act to fund and provide for paying the railroad debts of 
counties, townships, cities and towns,’ in force April 16, 1869. In 
testimony whereof I have hereunto subscribed my hand and affixed the 
seal of my office the day and year aforesaid.” 


And the said plaintiff avers that afterwards, to wit, at the maturity 
of the said several coupons so purchased by the plaintiff as afore- 
said, to wit, July first, 1872, and July first, 1873, and July first, 1874, 
and July first, 1875, and July first, 1876, and July first, 1877, and 
July first, 1878, and July first, 1879, and July first, 1880, respectively, 
at the office of the Farmers’ Loan and Trust Company of New 
York, in the city of New York, to wit, at the Northern district of 
Illinois, aforesaid, the last mentioned coupons were each and every 
one of them duly presented and exhibited for payment, and payment 
thereof duly requested, according to the terms of the said coupons 
respectively, but neither the said defendant, or any person for it, 
did or would, at the said time of the presentation thereof, as afore- 
said, or at any other time before or since said presentation, pay 
the said several sums of money provided to be paid, and specified 
in the said several coupons or any or either of them, or any part 
thereof, but so to do wholly neglected and refused. 
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And said plaintiff further avers that after the maturity of the said 
several last mentioned coupons, to wit, July first, 1880 the said seve- 
ral coupons last mentioned and each every of them were duly pre- 
sented and exhibited to the duly and properly constituted authori- 
ties of the town of Oregon, at the office of the treasurer and 
supervisor of said town, to wit, at said Northern district of Illinois, 
and payment thereof duly requested, and that such payment wus 
then and there by said treasurer and supervisor refused. 


By means of the premises the defendant became liable to pay, and 
then and there, in consideration thereof, promised the said plaintift 
to pay her the said several sums of money in the said last men- 
tioned coupons, respectively mentioned, and therein specified and 
provided to be paid with interest thereon, since the maturity there- 
of respectively. | 

Yet, though often requested, the said defendant, not regarding 
the said promise and undertaking, did not nor would pay the said 
plaintiff when thereunto so requested, as aforesaid, or at any time 
before or afterwards, the said several sums of money or any or 
either of them, or any part thereof, but so to do hath hitherto 
wholly neglected and refused, and still doth neglect and refuse. 


[Here follows the common ‘counts with the ad damnum put at 
$25,000 }. 
Copy or INsTRUMENTs SUED ON. 


[There are attached to the declaration copies of 193 coupons, 
being coupons due July 1, 1873, July 1, 1874, July 1, 1875, July 1, 
July 1, 1876, July 1, 1877, July 1, 1878, July 1, 1879, and July 1, 
1880, from twenty-four bonds, numbered 29 to 37, inclusive, and 
46 to 60, inclusive; also one coupon, due July 1, 1872, from -bond 
No. 46. Each coupon is for $70. Face value of all coupons, $13,510. 

The coupons are alike, except in number and date of maturity. 
The following is a copy of one:] 


‘STATE oF II. LIN Ois, County OF OGLE. 


“The Town of Oregon will pay to the Ogle & Carroll County 
„Railroad Company, or bearer, seventy dollars, at the office of the 
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Vork, on the first of July, 1873¢6n presentation, being one year’s 
“interest on Bond No. 29. 


Farmers Loan and Trust — of New Vork, in the City of 


„E. S. Potter, Supervisor. 
44 F. H. Marsn, Clerk.” 


Original declaration marked: 

Filed Feb. 25, 1881. WM. H. BRADLRV, Clerk.” 
Amended first count marked: f 

« Filed May 3, 1884. Ww. H. BRADLRV, Clerk.” 


Defendant’s Pleas. 


The plea first is the general issue, which is as follows: 


UniTED STATEs oF AMERICA, i 
NorRTHERN District oF ILLINOIS. 


IN THE Circuir CourT or THE UNITED STATES, IN AND FOR 
saip District. Marcu Term, A. D. 1881. 
Eliza Jennings 


v. Assumpsit. 
The Town of Oregon. 


And now comes the defendant, the said town of Oregon by Ed- 
sall & Hawley, its attorneys, and defends, &c., when, &c., and says 
that it did not undertake or promise in manner and form as tne 
plaintiff hath above thereof complained against it, and of this the 
defendant puts itself upon the country. 


EpsaLL & HAWLEY, 


Attorneys for Defendant. 
STATE OF ILLINoIs, 


OSR County. 


John V. Gale, being duly sworn, says that he is the supervisor of 
the town of Oregen, the defendant in the above entitled cause; that 
he has read the foregoing plea of said defendant and knows the 


contents thereof, and that the said piea is true in substance and in 


fact. 


Jou V. GALE, 
Supervisor. 
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Subscribed and sworn to before the undersigned notary public 
in and for said Ogle county, this first day ef April, A. D. 1881. 
Witness my hand and notarial seal. 
[sEAL.] C. M. GALE, 

Notary Public. 


Amended 2nd Plea. And for a further plea in this behalf, the de- 
fendant says actio non, because it says that the said several causes of 
action in the said declaration mentioned are one and the same, to 
wit, the said bonds and interest coupons, and the said supposed cause 
of action based thereon in the amended first count of said declaration 
mentioned, and not other and different; and that the making and ex- 
ecution of the said bonds and interest coupons, in the said plaintiff ’s 
declaration declared upon, was obtained by fraud and circumvention, 
that is to say, that the said Ogle and Carroll County Railroad Com- 
pany, in the declaration mentioned, had authority to build a certain 
railroad in the State of Illinois, described in an amendment to the 
charter of said company, as follows, to wit: An act of the gen- 
eral assembly of Illinois, entitled “an act to amend an act entitled 
‘an act to incorporate the Ogle and Carroll County Railroad Com- 
pany, approved March 30, 1869, the second section of which is in 
these words: “§ 2. That the first division of said road shall com- 
mence on the east bank of Rock river, opposite the town of Ore- 
gon, in said county of Ogle, from thence, on the most eligible route, 
toa connection with the Chicago and Northwestern railway, or with 
any other railroad leading to the city of Chicago, and the second di- 
vision commencing at said point opposite the said town of Oregon, 
and running thence, in a westerly direction, on the most eligidle 
route, to the Mississippi river.” 

And the defendant avers that, at the time of the passage of said 
act, there was a village on the west bank of said Rock river, then 
commonly called the town of Oregon, and that said village was and 
is the town of Oregon referred to in said section as the town of Ore- 
gon, opposite which said first division of said railroad was so to com- 
mence, and that the township of Oregon, the defendant in this suit, 
under the name of “Town of Oregon,” was one of the organized 
townships of said Ogle county, situate, in part, upon the east, as well 
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as upon the west side of said Rock river, and extended eastward 
from said river two miles and upwards, andgmbraced within its lim- 
its the said village commonly so called the town of Oregon. 


And the defendant avers that, to wit, on the 24th day of May, A. 

D. 1870, an application, in writing, or petition, was presented to the 

town clerk of said defendant town of Oregon, in said Ogle county, 

signed by more than twenty legal voters of said town, and which 

_ said petition was substantially in the words and figures following, to 
wit: 


To the town clerk of the town of Oregon, in the county of Ogle, and 
State of Illinois: 


We the undersigned, legal voters of the said town of Oregon, in 
the county and state aforesaid, do hereby make application to you, 
and request that an election shall be held in said town under, the 
provisions of an act of the general assembly of the State of Illinois, 
entitled . An act to amend an act, entitled ‘an act to incorporate 
“the Ogle and Carroll County Railroad Company,’ approved 
March 3oth, A. D. 1869,” to determine whether said town shall, in 
its corporate capacity, make a donation to the said Ogle and Carroll 
County Railroad Company, of the sum of forty thousand dollars in 
the bonds of said town, in such denomination as said company may 
designate, not less than one hundred dollars each, payable at the 
option of said town within twenty years from the date of their issue, 
bearing interest from date at the rate of seven per cent. per annum, 
payable annually, and principal and interest payable at such place 
as said company may designate, to aid in the construction of the first 
division of said Ogle and Carroll county railroad; said bonds not to 
be issued, dated or delivered until said company shall have com- 
pleted said first division of said railroad with a T rail weighing not 
less than forty-five pounds to the yard, in condition to run trains 
thereon from a connection or intersection with the Chicago and 
North Western railway, to a point at and within said town of Oregon, 
within one-half mile of the east bank of Rock river, and shall have 
equipped the same with rolling stock sufficient to operate a daily 
train to and from said town for the accommodation of passengers 
and freight, nor until said company shall have released said town 
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from all liabilities on account of donations heretofore voted, except 
a donation of ten thousand dollars voted by said town on the gth 
day of December, A. D. 1869; said vote and donation of forty thou- 
sand to be null and void, unless said first division of said railroad 
shall be completed and equipped as aforesaid, on or before the first 
day of January, A. D. 1871; but in case the same shall be so com- 
pleted and equipped within the time aforesaid, and said company 
shall execute and deliver said release, then said bonds to be de- 
livered upon the demand of said company, and to bear date the 
day of delivery, and we request that immediate notice be given of 
such election, and that the same be held on the 23d day of June, A 
D. 1870. 

Dated the 24th day of May, 1870. 

Here follow signatures. | 


And that in pursuance of the prayer of said petition, the town 
clerk of said town of Oregon thereupon, to wit: on the 24th day of 
May, A. D. 1870, called and gave notice of such election and town 
meeting to vote upon the question thus desired to be submitted to 
the voters of said town, and which said notice of such election o 
given by the town clerk of said-town is substantially in the words 
and figures following: 


“ Whereas, more than twenty legal voters in the town of Oregon, 
in the county of Ogle, and State of Illinois, have presented a written 
application requesting that an election should be held in said town 
under the provisions of an act of the general assembly of the State 
of Illinois, entitled, An act to amend an act, entitled, an act to in- 
corporate the Ogle and Carroll County Railroad Company,’ ap- 
proved March 30, A. D. 1869, to determine whether said town shall 
in its corporate capacity make a donation to the said Ogle and Car- 
roll County Railroad Company of the sum of forty thousand dollars 
in the bonds of said town, in such denominations as said company 
may designate, not less than one hundred dollars each, payable at 
the option of said town within twenty years from the date of issue, 
bearing interest from date at the rate of seven per cent. per annum, 
payable annually, and principal and interest payable at such place as 
said company may designate, to aid in the construction of the first 


16 


division of said Ogle and Carrrol county railroad, said bonds not to 
be issued, dated or delivered, until said company shall have comple- 
ted said first division of said railroad, witha T rail weighing not less 
than forty-five pounds to the yard, in condition to run trains thereon, 
from a connection or intersection with the Chicago and Northwes- 
tern railway to a point at and within said town of Oregon, within 
one-half mile of the east bank of Rock river, and shall have 
equipped the same with rolling stock sufficient to operate a daily 
train to and from said town for the accommodation of passengers 
and freight, nor until said company shall have released the town 
from all liability on account of donations heretofore voted, except 
a donation of ten thousand dollars voted by said town on the oth 
day of December, A. D. 1869; said vote and donation of forty 
thousand dollars to be null and void unless said first division of said 
railroad shall be completed and equipped as aforesaid on or before 
the first day of January, A. D. 1871, but in case the same shall be 
completed and equipped within the time aforesaid, and said com- 
pany shall execute and deliver said release, then the said bonds to 
be delivered upon the demand of said company, and to bear date 
the day of delivery. The inhabitants, legal voters of the said town 
of Oregon, are therefore hereby notified that an election will be 
held by the legal voters of said town at the court house in said town 
of Oregon, on Thursday, the 23d day of June, A. D. 1870, at nine 
o’clock in the forenoon of said day, for the object and purpose of 
voting upon and determining the matters and questions hereinbefore 
and in said written application set forth and contained. 


Given under my hand at my office in said town of Oregon, this 
24th day of May, 1870. 
[ Signed. | Frep H. Marsn, 
Town Clerk.” 


And the defendant avers that the election thus called was accord- 
_ ingly held in said town of Oregon on the 23d day of June, 1870, in 
pursuance of the said petition and notice thus given to vote upon the 
question thus submitted to the legal voters of said town by virtue of 
said petition and notice, and upon no other question, and that at said 
election a majority of the votes cast were for such donation upon 
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the terms and conditions prescribed in said petition and notice; and 
that the officers of said town were never in any manner authorized 
to issue the said bonds and coupons declared upon by the plaintifi 
upon other conditions, or without compliance with the said conditions 
thus provided as will more fully appear from. the public records of 
said town of Oregon in that behalf. 


And the defendant further avers that the said Ogle and Carrol 
County Railroad Company on the first day of June, A. D. 1870, 
and long before the making and signing of the bonds and coupons 
declared upon, made, executed and entered into articles of consoli- 
dation with a certain other railroad company organized under the 
laws of the State of Illinois, known as the Chicago and Iowa Rail- 
road Company, whereby the said two companies agreed to combine 
and consolidate their respective capital stocks, franchises, grants, 
immunities, privileges, capacities, properties, rights-of-way, and all 
their property, real, personal and mixed, into one company and 
corporation under the corporate name, “ The Chicago and lowa 
Railroad Company.” 


And the defendant avers that both the said Ogle and Carroll 
County Railroad Company and the said Chicago and Iowa Railroad 
Company neglected and failed to comply with said conditions thus 
prescribed upon which said donation was so authorized to be made, 
and that the said Ogle and Carroll County Railroad Company did 
not, nor did the said Chicago and lowa Railroad Company, nor did 
any one for them, or either of them, complete said first division of 
said railroad with a T rail weighing not less than forty-five pounds 
to the yard, or otherwise, in condition to run trains thereon, from a 
connection or intersection with the Chicago and North-Western rail- 
way to a point at and within said town of Oregon, within one-half 
mile of the east bank of Rock river; and did not equip the same 
with rolling stock sufficient to operate a daily train to and from said 
town, for the accommodation of passengers and freight, on or be- 


fore the first day of January, A. D. 1871, but then and there wholly . 


failed so to do, whereby the said vote and authority to issue said 
bonds and coupons became and was wholly void; and neither of 
said railroad companies ever acquired any right or authority to claim 
or have said bonds issued; nor had the officers of said town any 
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meeting for such election was not only prescribed by law, but pub- 
lic notice thereof had been given by the said Frederick H. Marsh 
as such town clerk as prescribed by law, of all which the railroad 
companies and their officers aforesaid, then and there, had full no- 
tice at the time of the fraudulent conspiracy to appoint said Elias S. 
Potter supervisor, and the signing of said bonds, as hereinafter al- 
leged. . 

And the defendant further avers, that in the night of the 3d day 
of April, A. D. 1871, and immediately preceding the said town 
meeting so to be held for the election of a supervisor of said town, 
the said Frederick G. Petrie, James V. Gale, Elias S. Potter, Francis 
E. Hinckley, James H. Cartwright, and Frederick H. Marsh, then 
and there being respectively such officers as aforesaid, attorney and 
agent of said Chicago and Iowa Railroad Company, and of the said 
Ogle and Carroll County Railroad Company, so far as it had any ex- 
istence in fact, then and there fraudulently conspired together to pro- 
cure an apparent, though false and fraudulent appointment ofthe said 
Elias S. Potter, as supervisor of said town, and to make it falsely 
and fraudulently appear that he had been appointed and qualitied 
for said office on the 31st day of December, A. D. 1870, and that 
the said bonds had been signed by him on that day, in the night of 
said third day of April, A. D. 1871, procured and induced the said 
James H. Cartwright, who was then and there such attorney 
of said railroad company, as well as one of the justices of the peace 
of the said town, together with the said Frederick H. Marsh, who 
was then the clerk of said town, and was then, or soon thereafter, 
made the agent of said company, to sign a pretended, false and fic- 
titious appointment of the said Elias S. Potter to the office of su- 
pervisor of said town, dated and purporting to have been made and 
signed on the 31st day of December, A. D. 1870, instead of the 3d day 
of April, 1871, when such pretended appointment was, in fact, made 
and signed as aforesaid; and that the said Elias S. Potter then and 
there subscribed an official oath as such supervisor, on the night of 
said 3d day of April, 1871, and the said James H. Cartwright sub- 
scribed the jurat thereto, bearing date, and purporting to have been 
made on the said 31st day of December, A. D. 1870, and the said 
Elias S. Potter as principal, together with the said Frederick G. 
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Petrie and James V. Gale, as sureties, on said 3d day of April, 1871, 
and in the night time, as aforesaid, signed a pretended official bond 
of the said Potter as such supervisor, falsely and fraudulently dated 
and purporting to have been made on the 31st. day of December, A. 
D. 1870, in order that it might falsely be made to appear that the 
said Potter had qualified as such supervisor on said last mamed day, 
and thus have colorable authority to act as the supervisor of said 
town, and sign said bonds and coupons; and that thereupon the 
said railroad companies acting through the said officers and agents 
aforesaid, secretly and fraudulently, in the night time of the night 
next preceding the 4th day of April 1871, caused and induced the 
said Elias S. Potter as such pretended supervisor, and the said Fred- 
erick H. Marsh as such town clerk, to sign and execute in behalf of 
said town of Oregon, the bonds and coupons sued upon and deliver 
the same thus signed, to said Ogle and Carroll County Railroad Com- 
pany, or to Francis E. Hinckley, who, was, then and there, the pres- 
ident of said Chicago and Iowa Railroad Company as aforesaid; and 
that said bonds and coupons were not otherwise signed or executed 
by, or in behalf of the said town of Oregon. 


And the defendant further avers that the said railroad companies 
and that said Francis E. Hinckley, Frederick G. Petrie, James V. 
Gale, Elias S. Potter, James H. Cartwright and Frederick H. Marsh, 
and each of them then and there at the time of such signing and 
pretended issue of said bonds and coupons, well knew that the said 
conditions upon which said bonds and coupons had been so authorized 
to be issued by the said vote of the electors of the said town of 
Oregon, had not been complied with, and that neither the said Ogle 
and Carroll County Railroad Company, nor the said Chicago and 
Iowa Railroad Company or any other party or person were lawfully 
entitled to have said bonds or coupons issued to them, or either of 
them; and then and there well knew that the legal voters of said 
town would not elect a supervisor thereof who would sign or issue 
said bonds and coupons, unless such supervisor was so directed and 
required by the judgment of some court of competent’ jurisdiction; 
and then and there well knew that the said William Schultz would 
not join or participate in any such appointment of the said Potter 
as such supervisor for the purpose aforesaid, and the said William 
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Schultz who was then and there one of the justices of the peace of 
said town, had no notice of, and was not present at, and in no wise 
participated in, said pretended appointment of the said Potter as such 
supervisor; and that the said Potter had no other color or claim of 
right to act as such supervisor in behalf of said town, than that 
which he so derived from such fraudulent appointment so made, and 
in the manner and for the purposes aforesaid. c 


And the defendant avers that the said Potter never publicly acted 
as such supervisor by virtue of such appointment or otherwise, ex- 
cept in the signing of said bonds and coupons, which was done 
secretly and in the night time in the manner aforesaid; and the fact 
of his having so signed said bonds was concealed from the public 
and citizens of said town for a long time, to wit: for the period of 
three months thereafter; and that the said Elias S. Potter did not at 
any time under or by virtue of said appointment assume to be or 
act as such supervisor of said town, except in said secret and 
clandestine attempt to issue said bonds and coupons, and that he did 
not act as such supervisor with the knowledge or acquiescence of 
the public or citizens of said town, and did not in fact or in law, be- 
come either the legal or acting supervisor of said town, and at the 
time of the signing of said bonds was neither a legal or acting 
supervisor thereof. eae 


And the defendant avers that the said Potter in the night of the 
said 3d day of April, 1871, or ‘at some time subsequent thereto, in 
order to give greater apparent authority to his act in signing said 
bonds and cuupons, and to make it falsely appear that he had other- 
wise acted as supervisor, with the connivance of the said Marsh, who 
had the custody of the town records as such town clerk, signed and 
added his name as such supervisor to the records of the meeting of the 
officers of said town, held between the 31st day of December, 1870, 
and the 31st day of April, 1871, and thereby made a false and 
fraudulent record which apparently showed him to have been present 
at said meetings of said town officers, and to have participated therein 
in the capacity of supervisor of said town,whereas in truth, and in fact, 
as the said Potter and the said Marsh, then well knew, the said 
Potter was not present at any of said meetings of said town officers, 
and in no wise participated therein, and at the time the same were 
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held, did not have or pretend to have any color of right to act as 
such supervisor, and the defendant further avers that the said making 
of the said pretended appointment of the said Potter as such super- 
visor, and his pretended qualification by the taking of an official oath, 
and the filing of an official bond as aforesaid, and the signing of said 
bonds and coupons aforesaid, and falsely antedating all said papers 
as aforesaid, and the signing and entry of the name of said Potter 
upon said town records as such supervisor, were all parts and parcels 
of the same transaction, and were a fraudulent scheme and device 
to wrongfully procure the issuance of said bonds and coupons, and 
thereby defraud and injure the said defendant the town of Oregon, 
and its citizens and tax-payers, and that by means of such 
fraud the execution of said bonds and coupons were obtained and 
not otherwise. 

And the defendant further avers that by virtue of the laws of the 
State of Illinois in that behalf, and the said act of the general 
assembly before mentioned, said bonds and coupons could not be 
lawfully issued without a compliance with, and performance of the 
said conditions upon which the said donation was so voted as afore- 
said, and that in case said conditions had been performed and com- 
plied with, said bonds and coupons could net be lawfully executed 
and issued so as to be obligatory upon the defendant without being 
first signed by the supervisor, and countersigned by the town clerk 
of saidtown as more fully appears by the said act, and the laws 
ot the State of Illinois in that behalf, and the defendant avers that 
the said bonds and coupons were not signed by the supervisor of 
said town, but were fraudulently signed by the said Potter, so 
falsely assuming and pretending to be such supervisor in manner 
aforesaid. | 

And the defendant further avers that neither the said Ogle and 
Carroll County Railroad Company nor the said Chicago and Iowa 
Railroad Company, completed the said first division uf the said 
Ogle and Carroll county railroad, as required by the terms and 
conditions upon which said donation was authorized to be made, but 
that after having fraudulently obtained said bonds and coupons to 
be signed and delivered as aforesaid, the said Chicago and Iowa 
Railroad Company changed the course and line of said first division 
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of said railroad so defined as aforesaid, by commencing at a point a 
long distance, to wit, three miles east of the western terminus of 
said first division of said railroad, so defined in said charter, and de- 
flected the line of said railroad to the southward so as to cross said 
Rock river and pass a long distance, to wit, one mile south of the 
village of Oregon aforesaid, so designated in the charter of said 
Ogle and Carroll County Railroad Company as the town of Oregon, 
to the great detriment and injury of the tax-payers of the said town 
of Oregon. 


And the defendant denies that to procure the alleged registra- 
tion of said bonds the supervisor of the said town of Oregon certi- 
fied under oath, as alleged in the amended first count of the decla- 
ration, that all the preliminary conditions in the said act in the 
declaration mentioned, in force April 16, 1869, required to be done 
to authorize the registration of said bonds, and to entitle them to the 
benefits of said act, had been fully complied with, in manner and 
form zs the plaintiff hath in her amended first count alleged; and on 
the contrary thereof the defendant avers that the supervisor of said 
town did not make and transmit to the auditor of public accounts of 
the State of Illinois any such certificate; and that if any paper pur- 
porting to be such certificate was made and transmitted, it was done 
by some person who was not at the time supervisor of said town, and 
as a part of and to consummate said fraudulent conspiracy to make the 
said town liable on said bonds so fraudulently issued in the manner 
aforesaid. 


And so the defendant in fact saith, that the execution of said bonds 
and coupons was obtained by fraud and circumvention, and this the 
defendant is ready to verify. 


Wherefore it prays judgment, etc. 


Ens Al. I. & HAWLEY, 
Attorneys for Defendant. 


Original second plea. 
Endorsed. 
Filed April 5, 1881. 


W. H. Baan xv, Cal. 


Ist, 2d, 3d, 4th, 5th, 6th amendments to second plea. Endorsed. 
Filed May 6, 1884. 

W. H. Brap.ey, Cal. 
7th, 8th, oth amendments to second plea. Endorsed. 
Filed May 12, 1884. 

W. H. Brap.ey, C7é. 
All of which amendments, together with the original second 

plea, are embodied in the foregoing. | 


@ 
AMENDED TuirD PLEA. 


In THE Circurir Court OF THE UNITED STATES FOR THE 
NorTHERN District or ILLINOIs. 


Eliza Jennings, 


v. 
The Town of Oregon. es 


And now comes the defendant by Edsall & Edsall, its attorneys, — 
and by leave of the court first had and obtained, as and for its 
amended third plea in this behalf, says actio non, etc., because, it says 
that the said several supposed causes of action in each of the several 
counts of the plaintiff ’s declaration mentioned, consist of the coupons 
in the amended first count of said declaration declared 1 are 
not in fact, other and different causes of action. 


And the deſendant avers that the value of the taxable property 
within the said town of Oregon as ascertained by the last assess- 
ment for state and county taxes next previous to the execution and 
issuing of said bonds and coupons, and the incurring of the supposed 
indebtedness in the declaration mentioned, was less than two 
hundred thousand dollars ($200,000), to wit, for the year, A. D. 
1870, was as follows, to wit: the sum of one hundred and fifty-one 
thousand, three hundred and seventy-nine dollars ($151,379 » a8 
assessed by the town assessor of said town of Oregon, and which 
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assessment so made by said town assessor was equalized by the 
board of supervisors of the county of Ogle, in which said town is 
situated, at and reduced to the sum of one hundred and forty-one 
thousand, nine hundred and eighty-five dollars ($141,985), and the 
said equalized assessment so made by the said board of supervisors, 
was for the said year equalized by the board of equalization of the 
State of Illinois, at, and increased to, the zum of one hundred and 
eighty-seven thousand, three hundred and ten dollars ($187,310), 
and that such assessed value of the taxable property within said 
town as ascertained by the last assessment for state and county 
taxes previous to the incurring of the supposed indebtedness de- 
clared upon, did not exceed said last-mentioned sum; and the defend- 
ant avers that at the time of the execution and issuing of the said 
bonds and coupons, and the incurring of the supposed indebtedness 
in the declaration declared upon, said town of Oregon had before that 
time contracted and then owed indebtedness to an amount exceeding 
ten thousand dollars, to wit, to the amount of eleven thousand dollars, 
other than the said forty bonds for $1,000 each, and the coupons 
thereto attached, in the declaration mentioned; and that such indebt- 
edness of said town then and there exceeded in amount, five per 
centum on the value of the taxable property within said town as so 
ascertained by the last assessment for state and county taxes, pre- 
vious to the incurring of the supposed indebtedness in the decla- 
ration declared upon. | 


And the defendant avers that the said forty bonds for one thou- 
sand dollars each, numbered from 21 to 60 inclusive, with the inter- 
est coupons attached, as stated in the amended first count of the 
declaration, were not executed or issued until long after the eighth 
day of August, A. D. 1870, and after the adoption of the present 
constitution for the State of Illinois in that year, and that the said 
forty bonds and coupons thereto attached, were issued as one and 
the same series of bonds, at the same time, and as parts of the 
same transaction; and the defendant avers that the indebtedness 
thereby sought to be created against the said town, including such 
prior and then existing indebtedness of said town, then and there 
amounted to a sum exceeding fifty thousand dollars, to wit, the sum 
of fifty-one thousand dollars, and then and there amounted to not 
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less than twenty-six per centum, and greatly exceeded five per cen- 
tum, on the value of the taxable property within said town of Ore- 
gon, as ascertained by the last assessment for state and county taxes, 
previous to the incurring of the supposed indebtedness in the de- 
claration mentioned. 


And the defendant further avers that the said written appli- 
cation for, and notice of election in the amended first count of the 
plaintiff s declaration mentioned, each contained a provision, in sub- 
stance and effect, in the words and figures following: 

Said bonds not to be issued, dated or delivered, until said com- 
pany shall have completed said first division of said railroad with a 
T-rail weighing not less than forty-five pounds to the yard, in con- 
dition to run trains thereon, from a connection or intersection with 
the Chicago and North Western railway to a point at and within 
said town of Oregon within one-half mile of the east bank of Rock 
river, and shall have equipped the same with rolling stock sufficient 
to operate a daily train to and from said town for the accommoda- 
tion of passengers and freight, nor until said company shall have 
released town from all liability on account of donation hereto- 
fore voted, except a donation ‘of ten thousand dollars voted by said 
town on the ninth day of December, A. D. 1869; said vote of forty 
thousand dollars to be null and void unless said first division of said 
railroad shall be completed and equipped as aforesaid, on or before 
the first day of January, A. D. 1871; but in case the same shall be 
so completed and equipped, within the time aforesaid, and said com- 
pany shall execute and deliver said release, then the said bonds to 
be deliverable upon the demand of said company, and to bear date 
of the day of delivery.” 

And the defendant says that although it may be true that at a 
special town meeting held in said town on said 23d day of June 
1870, presided over by a moderator, a majority of the votes cast 
thereat were in favor of the said proposition so submitted to the le- 
gal voters of said town, yet the same was not otherwise submitted 
to said legal voters, or voted upon by them; and the defendant avers 
that there was no election held in said town upon the question of is- 
suing said bonds, or making said donation, presided over and held 
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by the judges of election of said town, and that the said supposed 


election in the amended declaration mentioned was not held or Pre- 
sided over by the judges of election of said town. 


And the defendant further avers that the said Ogle and Carroll 
County Railroad Company did not, nor did any one for said com- 
pany in any wise comply with the said conditions upon which the 
said bonds and donation were so voted; and did not complete said 
first division of said railroad in condition for trains to run thereon, 
from the connection or intersection with the Chicago and North- 
Western railway, to a point at and within said town of Oregon, 
within one half mile of the east bank of Rock river, and equip the 
same with rolling stock sufficient to operate a daily train to and 
from said town for the accommodation of passengers and freight, 
on or before the 1st day of January, A. D. 1871, but wholly failed 
so to do; whereby the said vote in favor of the issuing of said bonds 
and making said donation became and was null and void, according 
to the terms thereof; and the defendant avers that said bonds were 
not issued in compliance with any vote of the people of said town 
of Oregon had prior to the adoption of the constitution of the State 
of Illinois on the 8th day of August, A. D. 1870, in pursuance of 
any law providing therefor; and so the defendant in fact saith that 
the said bonds and coupons were issued without authority of law, 


and in violation of the constitution of the State of Illinois, and are 


therefore void as against said town. And this the defendant is 
ready to verify, wherefore it prays judgment, etc. 
EpsALI. & EpsAu., 
Attorneys for Defendant. 
Endorsed: | 
Filed May 6, 1884. 
W. H. Brap.ey, Clerk. 
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IN THE Circuit CourT OF THE UNITED STATES FOR THE NORTH- 
ERN DisTRIcT OF ILLINOIs. 


ads 


The Town of Oregon 
Eliza Jennings. 


Amended Fourth Plea. And now comes the said town of Ore- 
gon, the defendant, by Edsall, Hawley & Edsall, its attorneys, and 
for a further plea in this behalf says, actio non, because it says that 
the several causes of action in the amended declaration mentioned 
are one and the same, to wit: the said bonds and interest coupons, 
and the supposed cause of action based thereon in the amended first 
count of said plaintiff’s declaration mentioned, and not other and 
different; and that the said bonds and coupons in the declaration 
mentioned and declared upon were not executed, signed or delivered 
by the supervisor and town clerk of said town of Oregon, or any — 
persons claiming to act in behalf of said town, until long after the 
second day of July, A. D. 1870, to wit: on the third day of April, 
A. D. 1871, when the same were so signed and executed by Elias S. 
Potter, pretending to act as supervisor, and one Frederick H. Marsh, 
as town clerk of said town, as alleged in the second plea, and that 
the same were not otherwise executed, signed or delivered; and the 
defendant avers that the execution and delivery of said bonds were 
never authorized by a vote of the people of said town at any elec- 
tion held therein on or prior to the 2d day of July, A. D. 1870, 
whereat the judges of election of said town, or any persons assum- 
ing to act as such judges, presided or acted as such judges, but that 
the only pretense or claim of authority for the issuance of said bonds 
was a vote purporting to authorize a donation by said town of $40,- 
000 to said Ogle and Carroll County Railroad Company, taken at a 
special town meeting held in said town on the 23d day of June, A. 
D. 1870, at which said special town meeting one E. J. Rieman acted 
as moderator and F. H. Marsh acted as town clerk; and the defend- 
ant avers that at said special town meeting neither the supervisor, 
assessor nor collector of said town, nor any other persons acting as 
such officers, in any manner acted as judges of election, and the de- 
fendant avers that at the time of the holding of said special town 
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megti re was no. lam in force in any manner authorizing a voie 
to be 2 of Oregon upon the question as to whether the 


said town should isshe such bonds and coupons or make any donation 
to said Ogle and Carroll County Railroad Company, and that the 
said vote so taken at said special town meeting was wholly without 
authority of law. ; 

And the defendant avers that afterwards, to wit: on the 3d day 
of April, 1871, and long after the second day of July, A. D. 1870, 
the said Elias S. Potter, then claiming to act as supervisor of said 
town, and said Frederick H. Marsh, the town clerk of said town, 
without any other authority so to do than such vote so taken at said 
special town meeting, signed and issued the said bonds and coupons 
in the declaration mentioned, and delivered the same as a donation 
to said railroad company, and for no other purpose and without any 

other consideration. And the defendant avers that the supervisor of 
said town of Oregon did not certify under oath, as required by the 
4 said act in force April 16, 1869, in the amended first count of the 
declaration mentioned, that all the preliminary conditions in said act 
required to be done to authorize the registration of said bonds, and 
to entitle them to the benefits of said act, had been fully complied 
with, and transmit such certificate to the state auditor to procure the 
registration of said bonds under the provisions of said act. And 
so the defendant in fact saith that the said bonds and coupons are 
void, and never became obligatory upon said town, and this the 
defendant is ready to verify, wherefore it prays judgment, etc. 


Epps AL I., HAWLEY & EDSALL, 
Attorneys for Defendant. 
Endorsed: 
Filed December 22, 1882. 
W. H. Brapb.ey, Clerk. 


* 


Plaintiff's Replications. 


. Unrrep STATEs OF AMERICA, 
NorTHERN District or ILLINOIs. 


In THE CIncurr CourT OF THE UNITED STATES, FOR SAID 
NORTHERN DisrRicr. 


Eliza Jennings 

d. a 
The Town of Oregon. 
First REPLICATION TO AMENDED SECOND PLEA. 


And the said plaintiff saith that the said defendant ought not to be 
admitted or received to plead said amended plea by it secondly above 
pleaded as to all or any of the matters or things therein averred; be- 
cause, she says, that said Elias S. Potter, so pretending to act as 
supervisor of said town of Oregon, and said Fred. H. Marsh the 
town clerk of said town, signed, executed and delivered the whole 
forty thousand dollars of bonds voted by said town with all the in- 
terest coupons attached to such bonds under the same authority, to 
wit: the act approved March 30, 1869, before referred to, and the 
vote of the legal voters of the said town, taken in pursuance of the 
provisions of said act on the 23d day of June, 1870, and for the same 
consideration, and at the same time, and as a single transaction, and 
that all of said forty bonds bear the same date, and are alike in 
every respect except as to date of maturity which is as stated in the 
first count of the declaration, and to each bond when issued,there were 
attached certain interest coupons, each for seventy dollars, the first 
falling due on the first day of July, 1872, and the next on the first day 
of July, 1873, and another one on the first day of every month of July 
thereafter, until the maturity of the bond to which such coupon was 
attached: That such coupons were signed at the same time that 
the said bonds were signed by said Potter, as such supervisor, and 
by said Marsh as town clerk, as aforesaid, and as a part of one com- 
mon transaction, and all the matters and things so alleged by the said 
defendant as a defense to the coupons declared on in the plaintiff’s 
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megt ing there was no. lam in force in any manner authorizing a vole 
W of Oregon upon the question as to whether the 
said town should isshe such bonds and coupons or make any donation 
to said Ogle and Carroll County Railroad Company, and that the 
said vote so taken at said special town meeting was wholly without 
authority of law. 

And the defendant avers that afterwards, to wit: on the 3d day 
of April, 1871, and long after the second day of July, A. D. 1870, 
the said Elias S. Potter, then claiming to act as supervisor of said 
town, and said Frederick H. Marsh, the town clerk of said town, 
without any other authority so to do than such vote so taken at said 
special town meeting, signed and issued the said bonds and coupons 
in the declaration mentioned, and delivered the same as a donation 
to said railroad company, and for no other purpose and without any 
other consideration. And the defendant avers that the supervisor of 
said town of Oregon did not certify under oath, as required by the 
said act in force April 16, 1869, in the amended first count of the 
declaration mentioned, that all the preliminary conditions in said act 
required to be done to authorize the registration of said bonds, and 
to entitle them to the benefits of said act, had been fully complied 
with, and transmit such certificate to the state auditor to procure the 
registration of said bonds under the provisions of said act. And 
so the defendant in fact saith that the said bonds and coupons are 
void, and never became obligatory upon said town, and this the 
defendant is ready to verify, wherefore it prays judgment, etc. 


EpsaAL_, HAWLEY & EDSALL, 
Attorneys for Defendant. 
Endorsed: 
Filed December 22, 1882. 
W. H. Brapnb.ey, Clerk. 


Plaintiff's Replications. 


_Unrrep STATEs or AMERICA, 
NorTHERN District oF ILLINOIS. 


In THE CircuiT CourT oF THE UNITED STATES, FOR SAID 
NorTHERN DistTRIctT. 


Eliza Jennings 

d. a 
The Town of Oregon. 
First REPLICATION TO AMENDED SECOND PLEA. 


And the said plaintiff saith that the said defendant ought not to be 
admitted or received to plead said amended plea by it secondly above 
pleaded as to all or any of the matters or things therein averred; be- 
cause, she says, that said Elias S. Potter, so pretending to act as 
supervisor of said town of Oregon, and said Fred. H. Marsh the 
town clerk of said town, signed, executed and delivered the whole 
forty thousand dollars of bonds voted by said town with all the in- 
terest coupons attached to such bonds under the same authority, to 
wit: the act approved March 30, 1869, before referred to, and the 
vote of the legal voters of the said town, taken in pursuance of the 
provisions of said act on the 23d day of June, 1870, and for the same 
consideration, and at the same time, and as a single transaction, and 
that all of said forty bonds bear the same date, and are alike in 
every respect except as to date of maturity which is as stated in the 
first count of the declaration, and to each bond when issued,there were 
attached certain interest coupons, each for seventy dollars, the first 
falling due on the first day of July, 1872, and the next on the first day 
of July, 1873, and another one on the first day of every month of July 
thereafter, until the maturity of the bond to which such coupon was 
attached: That such coupons were signed at the same time that 
the said bonds were signed by said Potter, as such supervisor, and 
by said Marsh as town clerk, as aforesaid, and as a part of one com- 
mon transaction, and all the matters and things so alleged by the said 
defendant as a defense to the coupons declared on in the plaintiff s 
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declaration in this case relate equally to and affected the validity in 
the same way, of the first coupon maturing on each and every of 
said bonds, to wit: the coupons falling due July 1, 1872. 

And the plaintiff says that heretofore, to wit, on the 18th of 
January, 1873, and to the March term, A D. 1873, of the said Circuit 
court above mentioned, the said plaintiff caused and procured an 
action at law to be brought against the said defendant in said court, 
in the name of Alexander Wallace, upon and for the non-payment 
of certain interest coupons, due July first, 1872, belonging to the plain- 
tiff, and then held by said Alexander Wallace, which had been detached 
from certain of the bonds referred to in the plaintiff ’s declaration in 
this case, to wit, bonds number 47, 48, 49, 50, 51, 52, 53, 54, 55» 
56, 57, 58, 59, and 60, and other interest coupons from which 
bonds falling due at a later time, but differing in no other re- 
spect from the said coupons falling due July first, 1872, are declared 
upon in the plaintiff’s declaration in this case. That said defendant 
appeared by its attorneys and made defense to the merits of said 
cause, but such proceedings were thereupon had in said court that 
afterwards, to wit, at the December term, 1874, of said court, and 
on, to wit, the 29th day of January, 1875, by the consideration and 
judgment of said court, the said Alexander Wallace, the plaintift 
of record in said action (but who was in fact suing as the 
trustee, which the proof in such case showed, of the plaintiff herein), 
recovered against the said defendant the full amount of the said in- 
terest coupons so sued upon with interest on the same, to wit, the 
sum of $1,476.30 for damages for the non-payment of said interest 
coupons so sued upon, whereof the said defendant was convicted, 
as by the record and proceedings therein will more fully and at 
large appear. 


And the plaintiff further says that such action so brought against 
the said defendant in the name of Alexander Wallace was an action 
of trespass on the case on promises, commonly called an action of 
assumpsit; and in such suit the defendant filed a plea of the general 
issue, which was duly sworn to, whereby the defendant put in issue 
the same matters and things set up by the defendant in this case in 
its said second plea, and which the plaintiff in this replication insists 
the defendant ought not to be admitted to plead, and the defendant 
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introduced evidence upon the trial of said case in support of the 
claim then and there made by it, that said Elias S. Potter was not in 
law or in fact the supervisor of said town of Oregon when he signed, 
executed or issued said forty bonds, and that the said bonds had been 
voted to said Ogle and Carroll County Railroad Company upon the 
conditions mentioned in the defendant’s said amended second plea in 
this case, yet that the said conditions had not, nor had any of them 
been complied with by said Ogle and Carroll County Railroad Com- 
pany, or by the said Chicago and Iowa · Railroad Company, or any 
other company. But that said bonds had been fraudulently and il- 
legally issued by said Potter and said Marsh, or one of them, in the 
manner alleged in the defendant’s said second plea filed in this case. 


And that the said Ogle and Carroll County Railroad Company 
had on the first day of June, 1870, made and entered into articles of 
consolidation with the said Chicago and lowa Railroad Company 
whereby the said two companies agreed to merge, combine and 


consolidate their respective capital stocks, franc hises, grants, immu- 


nities, privileges, capacities, properties, rights of way, and all their 
property, real, personal and mixed, into one company and corpora- 
tion under the corporate name “the Chicago and Iowa Railroad 
Company.” Yet, notwithstanding such claim and such testimony 
and proof, all the issues in said case were found against said defend- 
ant, and in favor of said Alexander Wallace, and judgment was there- 
upon rendered upon the said verdict against said defendant, and in 
favor of said Alexander Wallace, for the amount of the coupons sued 
upon, which judgment has never been reversed, vacated or super- 
seded, but still remains in force and virtue. 


And the plaintiff further says that upon the said trial of said 
case of Alexander Wallace against the town of Oregon, the 


presiding judge instructed the jury upon the question of whether 


said Elias S. Potter was supervisor of said town when he executed 
and issued said bonds in substance as follows: “They claim“ · (re- 
ferring to the claim of the attorneys for said town of Oregon on 
said trial), “that the appointment of Dr. Potter” (meaning 
thereby, the said Elias S. Potter) “by the board was unathorized; 
that is, by a single justice of the peace and town clerk, and that, 
therefore, it did not amount, as I understand, to an appointment de 
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facto. With reference then to the first point made in regard to the 
appointment of the supervisor, I shall charge you that under the 
township organization law as it stood in this state at the time this 
transaction took place, the appointment made and entered upon 
the books of the town by the town clerk, and the only acting jus- 
tice of the peace in the town at that time created, or rather invested, 
the appointee with the powers and duties of the supervisor de facto; 
that on his accepting the appointment and filing his bond and oath 
of office, be became invested with the duties of the supervisor, and 
that until he was ousted by judicial process, his acts were binding 
upon the town as the supervisor of the town, in the same manner 
as if he had been duly elected; that strangers dealing with the 
town or in its corporate capacity, finding upon the records the en- 
tries in due form of law, showing his appointment, would be enti- 
tled to be protected in all dealings with him as the proper officer of 
the town.” 


And so the plaintiff says that the question of whether said Pot- 
ter was the supervisor of said town, when he executed and jssued 
said bonds, and the question of whether said Ogle and Carroll 
County Railroad Company agreed to or became consolidated with 
said Chicago and Iowa Railroad Company before said vote and before 
the issue of said bonds, and the question of whether said bonds had 
been fraudulently, improperly or illegally issued as averred in said 
second plea, has passed into final judgment against said town, and 
in favor of the validity of said bonds and coupons, and is not now 
open in this suit for further controversy, but has become res adju- 
dicata. 

And the plaintiff further says that the said bonds made by said 
town of Oregon in the declaration referred to, and the interest cou- 
pons issued with said bonds declared on in said declaration, were, 
after the same were issued by the said town of Oregon as aforesaid, 
and before any of said bonds or interest coupons became due or pay- 
able, to wit, on the first day of July, 1871, and at, to wit, the said 
Northern district of Illinois, purchased for a valuable consideration 
in the usual course of business by one W. N. Coler, who then and 
there obtained possession thereof, and that afterwards and before 
any of said bonds or coupons became due or payable, the said Coler 
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for a valuable consideration then and there received by him from 
the plaintiff, sold and delivered in the usual course of business, the 
said bonds and interest coupons last above mentioned (except bonds 
number 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34 35» 36, 
37, 38, 39, 40, 41, 42, 43, 44 and 45), with all the coupons issued 
therewith, to the plaintiff, and that said Coler afterwards and before 
any of said bonds or coupons became due or payable, and on, to wit, 
the day and vear, and at, to wit, the place last mentioned, for a valu- 
able consideration then and there received by him from one Alexander. 
Wallace, sold and delivered in the usual course of business to said 
Alexander Wallace, the said bonds number 29, 30, 31, 32 and 33, with 
all the coupons issued therewith, and that said Alexander Wallace 
afterwards and before any of said bonds or coupons became due or 
payable, and on, to wit, the day and year, and at, to wit, the place 
last mentioned, for a valuable consideration then and there received 
by him from the plaintiff, sold and delivered in the usual course of 
business the said bonds and interest coupons last described to the 
plaintiff. That said W. N. Coler, before any of said bonds or cou- 
pons became due or payable, on, to wit, the rst day of March, 1872, 
at, to wit, the place last mentioned, for a valuable consideration then 
and there received by him from one William S. Wallace, sold and 
delivered, in the usual course of business, to said William S. Wal- 
lace the said bonds numbered 34, 35, 36 and 37, with all interest 
coupons issued therewith, and that said William S. Wallace after- 
wards and before any of said bonds or coupons became due or pay- 
able, and on, to wit, the day and year, and at, to wit, the place last 
mentioned, for a valuable consideration then and there received by 
him from the plaintiff, sold and delivered, in the usual course of busi- 
ness, the said bonds and interest coupons last described, to the 
plaintiff. : 

And the plaintiff says that neither said W. N. Coler, Alexander 
Wallace, William S. Wallace or the plaintiff, had any knowledge, 
information or notice at or before the time when they respectively 
became the purchasers and holders of said bonds and interest cou- 
pons as aforesaid, or at or before the time when they respectively 
paid for the same, as aforesaid, of any defense to said bonds or 
coupons; or that any condition or conditions upon which such bonds 
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had been voted by said town had not been complied with before 
said bonds or coupons were issued; or that said bonds or coupons 
had been fraudulently, improperly or illegally made, issued or regis- 
tered by said town or by any of its officers or agents, or by said 
Elias S. Potter, or said Fred H. Marsh, or by any other person or 
persons whatsoever, or that said Elias S. Potter was not in law or 
in fact, the supervisor of said town when he signed, executed or 
delivered said bonds or coupons, or when he pretended to act as 
supervisor of said town, or when he signed the records of said town 
of Oregon as supervisor, or when he made the affidavit and certificate 
and transmitted the same to the state auditor, for the registration of 
said bonds; or that the said Ogle and Carroll County Railroad. 
Company, or said Chicago and Iowa Railroad Company had neglec- 
ted or failed to comply with any of the conditions or stipulations 
on which said bonds were voted by said town of Oregon, before’ 
said bonds were dated or issued; or that said railroad companies 
had consolidated, or had agreed to consolidate; but on the contrary, 
said W. N. Coler, Alexander Wallace, William S. Wallace and the 
plaintiff, and each and every of them purchased for a valuable con- 
sideration, and hecame the legal holder and owner of said bonds and 
interest coupons so purchased by them respectively as aforesaid, be- 
fore maturity, in good faith and without any notice whatever of any 
fraud, irregularity or illegality in the voting for, making, signing or 
issuing or registering of said bonds or of any want of power or 
authority on the part of said Elias S, Potter, or said Fred H. Marsh 
to make, sign or issue said bonds and interest coupons on behalf of - 
said town, or of any want of power or authority on the part of said 
Elias S. Potter, to make, sign, or swear to or to transmit fo the state . 
auditor the certificate filed in the auditor’s office of the State of Illi- 
nois for the registration of said bonds. 


And the plaintiff says that, to procure the registration of said 
bonds in the auditor’s office of the State of Illinois, under the pro- 
visions of said act of the legislature of the State of Illinois entitled 
“an act to fund and provide for paying the railroad debts of counties, 
“ townships, cities and towns,” in force April 16, 1869, as set forth in 
the amended first count of the plaintiff's declaration, the said Elias 
S. Potter on, to wit, the 4th day of April 1871, at, to wit, said town 
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And this she, the said plaintiff is ready to verify, wherefore she 
prays judgment, if the said defendant ought to be admitted or re- 
ceived against the said record and adjudication and matter of estop- 
pel aforesaid, to plead the said plea by him secondly above pleaded. 

S. W. PAcKARD, 
ö Plaintiff's Atty. 


SECOND REPLICATION TO AMENDED SECOND PLEA. 


And the said plaintiff saith that the said defendant ought not to 
be admitted or received to plead the said amended plea by it sec- 
ondly above pleaded, as to so much thereof as alleges that the said 
Elias S. Potter, who executed and delivered said bonds and coupons 
referred to or declared upon in the declaration, as supervisor for said 
defendant, the town of Oregon, was not a supervisor in law or in 
fact, when he executed and delivered said bonds and coupons, and 
when he so pretended to be acting as such supervisor, as set forth 
in said plea; because she says, that said Elias S. Potter, so pretend- 
ing to act as supervisor of said town of Oregon, and said Fred. H. 
Marsh, the town clerk of said town, signed, executed and delivered 
the whole forty thousand dollars of bonds voted by said town, with 
all the interest coupons attached to such bonds under the same au- 
thority, to wit, the act approved March 30, 1869, before referred to, 
and the vote of the legal voters of the said town taken in pursuance 
of the provisions of said act on the 23d day of June, 1870, and for 
the same consideration and at the same time and as a single trans- 
action; and that all of said forty bonds bear the same date and are 
alike in every respect, except as to date of maturity, which is as 
stated in the first count of the declaration, and to each bond when 
issued there were attached certain interest coupons, each for seventy 
dollars, the first falling due on the first day of July, 1872, and the 
next on the first day of July, 1873, and another one on the first day 
of every month of July thereafter, until the maturity of the bond 
to which such coupon was attached; that such coupons were signed 
at the same time that the said bonds were signed, by said Potter as 
such supervisor, and by said Marsh as town clerk, as aforesaid, and 
as a part of one common transaction, and all the matters and things 
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so alleged by the said defendant as a defense to the coupons declared 
on in the plaintiff’s declaration in this case relate equally to and 
affected the validity in the same way, of the first coupon maturing 
on each and every of said bonds, to wit, the coupons falling due 
July first, 1872. 

And the plaintiff says that heretofore, to wit: on the 18th of Jan- 
uary, 1873, and to the March term, A. D. 1873, of the said Circuit 
court above mentioned, the said plaintiff caused and procured an 
action at law to be brought against the said defendant in said court 
in the name of Alexander Wallace, upon and for the non-payment of 
certain interest coupons due July 1, 1872, belonging to the plaintiff, 
and then held by said Alexander Wallace, which had been detached 
from certain of the bonds referred to in the plaintiff 's declaration in 
this case, to wit: bonds number 47, 48, 49, 50, 51, 52, 53. 54, 55> 
56, 57, 58, 59 and 60, and other interest coupons from which bonds 
falling due at a later time, but differing in no other respect from the said 
coupons falling due July 1, 1872, are declared upon in the plaintiff ’s 
declaration in this case. That said defendant was duly served with 
process and appeared by its attorneys, and made defense to the merits 
of said cause, but such proceedings were thereupon had in said 
court that afterwards, to wit: at the December term 1874, of said 
court and on, to wit: the 29th day of January, 1875, by the consid- 
eration and judgment of said court, the said Alexander Wallace, the 
plaintifi, of record in said action (but who was in fact suing as the 
trustee—-which the proof in such case showed - of the plaintiff herein), 
recovered against the said defendant the full amount of the said in- 
terest coupons so sued upon with interest on the same, to wit: the 
sum of $1,476.30 for damages for the non-payment of the said inter- 
est coupons so sued upon, whereof the said defendant was convicted, 
as by the record and proceedings therein will more fully and at large 
appear. 

And the plaintiff further says that such action so brought against 
the said defendant in the name of Alexander Wallace, was an action 
of trespass cp the case cn promises, commonly called an action of 
assum psit, a in such suit the same matters and things set up by 
the said defendant in this case in its said second plea, and which the 
plaintiff in this replication insists the defendant ought not to be admit- i 
ted or received to plead, were put in issue by the pleadings in said suit 
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of Alexander Wallace, against the said defendant, and the defend- 
ant by its attorneys, was allowed to, and did introduce on the trial 
of said case tending to prove the same, yet notwithstanding such 
proof all the issues in said case were found against the defendant, 
and in favor of said Alexander Wallace, and judgment was rendered 
thereupon against said defendant, and in favor of said Alexander Wal- 
lace, for the amount of the coupons sued upon, and the question of 
whether the said Elias S. Potter was the de facto or the de jure 
supervisor of said town of Oregon when he so executed and deliv- 
ered said bonds and coupons, thereby passed into final judgment 
against said defendant, which said judgment still remains in full 
force and effect, in no wise reversed, suspended or superseded. 


And this the said plaintiff is ready to verify, wherefore she prays 


judgment, if said defendant ought to be admitted or received against 


the said record and adjudication aforesaid, to plead the said plea by 
him secondly above pleaded in this suit, that the said Elias S. Potter 
was not either in law or in fact the supervisor of said town of Ore- 
gon when he so executed and delivered said bonds and coupons as 
aforesaid. : 


And the said plaintiff, as to the residue of said plea of said defend- 
ant, says precludi non, because the plaintiff further says that the said 
bonds made by said town of Oregon, in the declaration referred to, 
and the interest coupons issued with said bonds declared on in said 
declaration, were: 


[N. B. Here follow the averments contained in the first replica- 
tion to the second plea, found on pages of this record, as to the 
plaintiff being an innocent purchaser without notice, and as to the 
making and transmitting of a certificate for the registration of the 
bonds in the auditor’s office. The replication then proceeds as fol- 
lows: | 


And the plaintiff further says, that the articles of consolidation 
made and entered into between said Ogle and Carroll County Rail- 
road Company and said original Chicago and Iowa Railroad Com- 
pany, provided that such articles of consolidation should not go into 
effect or operation as to that portion of the Ogle and Carroll Coun- 
ty Railroad Company between the towns of Rochelle and Oregon, 
which was the first division of said Ogle and Carroll County Rail- 
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road Company, until the track of said railroad was laid from said Ro- 
chelle (where the same connected or intersected with the Chicago 
and Northwestern railway) to within one-half mile of Rock river, 
within the said town of Oregon, and the other conditions were 
complied with, to enable said Ogle and Carroll County Railroad 
Company to obtain the said donation bonds from the said town of 
Oregon. 

And the plaintiff says that said articles of consolidation above re- 
ferred to are the only ones ever entered into by said Ogle and Car- 
roll County Railroad Company, and that the same were not, nor was 


a copy thereof, ever filed in the office of the secretary of the State of 


Illinois. 
And this the said plaintiff is ready to verify, wherefore she prays 


judgment, etc. 
S. W. Pacx Ann, 


Plaiuli s Attorney. 


Tump REPLICATION TO SECOND Pi. x A. 


[This replication is exactly like the segond replication to the same 
plea, with this exception, that in the place of the averment as to 
what the articles of consolidation contained, this averment is made, 
viz. :] 

And the plaintift further says that said Ogle and Carroll County 
Railroad Company did not become merged, combined or consoli- 
dated with the Chicago and Iowa Railroad Company, or any other 
company, before the 24th day of June, 1870; but, on the contrary 
thereof, the plaintiff says that the consolidation of said Ogle and 
Carroll County Railroad Company with the original railroad com- : 
pany, called the Chicago and Iowa Railroad Company, took effect, 
and became operative, after the said town of Oregon had voted said 
donation of forty thousand dollars in bonds to said Ogle and Car- 
roll County Railroad Company, and after the said 23d day of June, 
1870. 

And this the plaintiff is ready to verify, wherefore she prays 


judgment, etc. 
S. W. Pack Ann, 


Plaintiff’s Attorney. 
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of Alexander Wallace, against the said defendant, and the defend- 
ant by its attorneys, was allowed to, and did introduce on the trial 
of said case tending to prove the same, yet notwithstanding such 
proof all the issues in said case were found against the defendant, 
and in favor of said Alexander Wallace, and judgment was rendered 
thereupon against said defendant, and in favor of said Alexander Wal- 
lace, for the amount of the coupons sued upon, and the question of 
whether the said Elias S. Potter was the de facto or the dle jure 
supervisor of said town of Oregon when he so executed and deliv- 
ered said bonds and coupons, thereby passed into final judgment 
against said defendant, which said judgment still remains in full 
force and effect, in no wise reversed, suspended or superseded. 


And this the said plaintiff is ready to verify, wherefore she prays 


judgment, if said defendant ought to be admitted or received against 


the said record and adjudication aforesaid, to plead the said plea by 
him secondly above pleaded in this suit, that the said Elias S. Potter 
was not either in law or in fact the supervisor of said town of Ore- 
gon when he so executed and delivered said bonds and coupons as 
aforesaid. : 


And the said plaintiff, as to the residue of said plea of said defend- 
ant, says precludi non, because the plaintiff further says that the said 
bonds made by said town of Oregon, in the declaration referred to, 
and the interest coupons issued with said bonds declared on in said 
declaration, were: 


[N. B. Here follow the averments contained in the first replica- 
tion to the second plea, found on pages of this record, as to the 
plaintiff being an innocent purchaser without notice, and as to the 
making and transmitting of a certificate for the registration of the 
bonds in the auditor’s office. The replication then proceeds as fol- 
lows:| 


And the plaintiff further says, that the articles of consolidation 
made and entered into between said Ogle and Carroll County Rail- 
road Company and said original Chicago and lowa Railroad Com- 
pany, provided that such articles of consolidation should not go into 
effect or operation as to that portion of the Ogle and Carroll Coun- 
ty Railroad Company between the towns of Rochelle and Oregon, 


which was the first division of said Ogle and Carroll County Rail- 
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road Company, until the track of said railroad was laid from said Ro- 
chelle (where the same connected or intersected with the Chicago 
and Northwestern railway) to within one-half mile of Rock river, 
within the said town of Oregon, and the other conditions were 
complied with, to enable said Ogle and Carroll County Railroad 
Company to obtain the said donation bonds from the said town of 
Oregon. 

And the plaintiff says that said articles of consolidation above re- 
ferred to are the only ones ever entered into by said Ogle and Car- 
roll County Railroad Company, and that the same were not, nor was 


a copy thereof, ever filed in the office of the secretary of the State of 


Illinois. 
And this the said plaintiff is ready to verify, wherefore she prays 


judgment, etc. 
S. W. PacKkarp, 


Platntiff’’s Attorney. 


Tump REPLICATION TO SECOND PLEA. 


[This replication is exactly like the sęgond replication to the same 
plea, with this exception, that in the place of the averment as to 
what the articles of consolidation contained, this averment is made, 
viz.:] 

And the plaintiff further says that said Ogle and Carroll County 
Railroad Company did not become merged, combined or consoli- | 
dated with the Chicago and Iowa Railroad Company, or any other 
company, before the 24th day of June, 1870; but, on the contrary 
thereof, the plaintiff says that the consolidation of said Ogle and 
Carroll County Railroad Company with the original railroad com- i 
pany, called the Chicago and Iowa Railroad Company, took effect, 
and became operative, after the said town of Oregon had voted said 
donation of forty thousand dollars in bonds to said Ogle and Car- 
roll County Railroad Company, and after the said 23d day of June, 
1870. 

And this the plaintiff is ready to verify, wherefore she prays 


judgment, etc. 
S. W. Packarn, 


Plaintiff’s Attorney. 
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of Alexander Wallace, against the said defendant, and the defend- 
ant by its attorneys, was allowed to, and did introduce on the trial 
of said case tending to prove the same, yet notwithstanding such 
proof all the issues in said case were found against the defendant, 
and in favor of said Alexander Wallace, and judgment was rendered 
thereupon against said defendant, and in favor of said Alexander Wal- 
lace, for the amount of the coupons sued upon, and the question of 
whether the said Elias S. Potter was the de facto or the de jure 
supervisor of said town of Oregon when he so executed and deliv- 
ered said bonds and coupons, thereby passed into final judgment 
against said defendant, which said judgment still remains in full 
force and effect, in no wise reversed, suspended or superseded. 


And this the said plaintiff is ready to verify, wherefore she prays 


judgment, if said defendant ought to be admitted or received against 


the said record and adjudication aforesaid, to plead the said plea by 
him secondly above pleaded in this suit, that the said Elias S. Potter 
was not either in law or in fact the supervisor of said town of Ore- 
gon when he so executed and delivered said bonds and coupons as 
aforesaid. 


And the said plaintiff, as to the residue of said plea of said defend- 
ant, says precludi non, because the plaintiff further says that the said 
bonds made by said town of Oregon, in the declaration referred to, 
and the interest coupons issued with said bonds declared on in said 
declaration, were: | 


[N. B. Here follow the averments contained in the first replica- 
tion to the second plea, found on pages of this record, as to the 
plaintiff being an innocent purchaser without notice, and as to the 
making and transmitting of a certificate for the registration of the 
bonds in the auditor’s office. The replication then proceeds as fol- 
lows: 


And the plaintiff further says, that the articles of consolidation 
made and entered into between said Ogle and Carroll County Rail- 
road Company and said original Chicago and Iowa Railroad Com- 
pany, provided that such articles of consolidation should not go into 
effect or operation as to that portion of the Ogle and Carroll Coun- 
ty Railroad Company between the towns of Rochelle and Oregon, 


which was the first division of said Ogle and Carroll County Rail- 
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road Company, until the track of said railroad was laid from said Ro- 
chelle (where the same connected or intersected with the Chicago 
and Northwestern railway) to within one-half mile of Rock river, 
within the said town of Oregon, and the other conditions were 
complied with, to enable said Ogle and Carroll County Railroad 
Company to obtain the said donation bonds from the said town of 
Oregon. 

And the plaintiff says that said articles of consolidation above re- 
ferred to are the only ones ever entered into by said Ogle and Car- 
roll County Railroad Company, and that the same were not, nor was 


a copy thereof, ever filed in the office of the secretary of the State of 


Illinois. 
And this the said plaintiff is ready to verify, wherefore she prays 


judgment, etc. 
S. W. Pacx Ann, 


Plaintiff’s Attorney. 


Tump REPLICATION TO SECOND PLKA. 


[This replication is exactly like the sgyond replication to the same 
plea, with this exception, that in the place of the averment as to 
what the articles of consolidation contained, this averment is made, 
viz. :] 3 

And the plaintift further says that said Ogle and Carroll County 
Railroad Company did not become merged, combined or consoli- . 
dated with the Chicago and Iowa Railroad Company, or any other 
company, before the 24th day of June, 1870; but, on the contrary 
thereof, the plaintiff says that the consolidation of said Ogle and 
Carroll County Railroad Company with the original railroad com- 
pany, called the Chicago and Iowa Railroad Company, took effect, 
and became operative, after the said town of Oregon had voted said 
donation of forty thousand dollars in bonds to said Ogle and Car- 
roll County Railroad Company, and after the said 23d day of June, 


1870. 
And this the plaintiff is ready to verify, wherefore she prays 


judgment, etc. 
S. W. Packarn, 
Plaintif’’s Attorney. 
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Fouxru REPLICATION To SECOND PLEA. 


And the plaintiff as to so much of the defendant’s second plea as 
. alleges that said William Schultz was on the 3d day of April, 1871, 
a justice of the peace of said town, and that Elias S. Potter was 
not, when he executed and delivered said bonds and coupons, in law 
and in fact the supervisor of said town, and was not recognized or 
treated as such, precludi non, because she says, that on, to wit, the 
3d day of April, 1871, a vacancy existed in the office of justice of 
the peace in said town, to which said William Schultz had, the pre- 
vious year been elected, which could only be filled by election, and 
which had not been filled when said Elias S. Potter was appointed 
supervisor, as hereinafter stated. 


And the plaintiff further says, that said Semen H. Cartwright 


was then the only justice of the peace of said town of Oregon; 
without this that said William Schultz was then and there a justice 
of the peace of said town, as alleged in said plea, and that the said 
Mortimer W. Smith within a day or two after he wrote his said 
resignation and left the same with the town clerk, as stated in the 
defendant's said second plea, to wit, on the 5th day of January, 1871, 
qualified and took his seat as a member of the general assembly of 
the State of Illinois, to which he had previously been elected, and 
continued to be a member of said general assembly until after the 
5th day of June, 1871, and was absent from said town during all of 
said time, attending to his duties as such member; that on, to wit, 
the said 3d day of April, 1871, the resignation of said Mortimer W. 
Smith, as supervisor of said town of Oregon, was accepted by said 
James H. Cartwright, he then being the only justice of the peace of 
said town; and said Elias S. Potter was then and there duly ap- 
pointed to fill the vacancy which then existed in the office of super- 
visor of said town, by said James H. Cartwright, justice of the 
peace of said town, as aforesaid, and Fred H. Marsh, the town 
clerk of said town (said justice of the peace and town clerk then 
and there being the only officers of said town comprising the ap- 
pointing board for said town), and the following record was made 
upon the town records of said town, and signed by said James H. 
Cartwright, as such justice of the peace, and by said Fred H. 
Marsh, as such town clerk, to wit: 
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4 Town CLERK’s OFFICE, OREGON, II. Ls. 


Board of town auditors met for the purpose of filling the vacancy 
of supervisor caused by the resignation of M. W. Smith. E. S. 
Potter was appointed to fill vacancy, and the clerk ordered to give 
the certificate of appointment to the said E. S. Potter. 


Witness our hands this 31st day of December, A. D. 1870.” 


That after the said appointment of said Potter as supervisor was 
made as aforesaid, said Potter accepted said appointment and duly 
took and subscribed his oath of office before said Cartwright, as 
such justice of the peace, and gave bond for the faithful discharge of 
his duties as required by law, which bond was duly signed by two 
sureties and approved by the said town clerk and filed in his office; 
and said Elias S. Potter, when he executed and delivered said bonds 
and coupons, and made and transmitted to the state auditor the 
certificate for the registration of said bonds as hereinafter stated, had 
become, and was the de facto and de jure supervisor of the said town 
of Oregon, and was recognized and treated by the other officers of 
the said town of Oregon, and by the public officers of the said county 
of Ogle, and by the auditor of the Staté of Illinois, and by the public, 
as such supervisor. 


And this the said plaintiff is ready to verify, wherefore she prays 
judgment, etc. 


And the plaintiff as to the residue of said amended second plea 
says precludi non, because she says that the said bonds, made by the 
said town of Oregon, in the declaration referred to, and the interest 
coupons issued with said bonds declared on in said declaration, were: 


[N. B.—Here follow the averments contained in the second repli- 
cation to the second plea; as to the plaintiff being an innocent pur- 
chaser, without notice, and as to Potter, as supervisor, making and 
transmitting a sworn certificate to the auditor for the registration of 
the bonds, and as to what the articles of the consolidation contained 
as to the time when they should go into effect. | 
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Firru REPLICATION TO AMENDED SECOND PLEA. 


And the plaintiff as to the second plea of the defendant says, that 
the said plaintiff, by reason of anything by the said defendant in 
that plea alleged, ought not to be barred from having and maintain- 
ing her aforesaid action thereof against the said defendant, because 
she says that the defendant, of its own wrong, and without the 
cause by it in said second plea alleged, broke its said promises in 
the declaration mentioned, in manner and form as the said plaintiff 
hath in the said declaration alleged; and this the plaintiff prays may 
be inquired of by the country, etc. 


S1xtH REPLICATION TO THE AMENDED SECOND PLEA. 


[N. B.—This replication is exactly like the first replication to the 
same plea, except that it omits the averments in reference to the 
plaintiff being an innocent purchaser without notice.] 


First REPLICATION TO AMENDED THIRD PLEA. 


And the plaintiff saith that the defendant ought not to be ad- 
mitted or received to plead the said amended plea by it thirdly 
above pleaded, as to so much thereof wherein it alleges the follow- 
ing, to wit: 

And the defendant further avers, that the said written applica- 
tion for and notice of election in the amended first count of the 
plaintiff's declaration mentioned, each contained a provision in sub- 
stance and effect, in the words and figures following: ” 


Said bonds not to be issued, dated or delivered until said com- 
pany shall have completed said first division of said railroad with a 
T-rail, weighing not less than forty-five pounds to the yard, in con- 
dition to run trains thereon from a connection or intersection with 
the Chicago and Northwestern railway, to a point at and within 
said town of Oregon, within one-half mile of the east bank of Rock 
river, and shall have equipped the same with rolling stock suffi- 
cient to operate a daily train to and from said town for the accom- 
modation of passengers and freight, nor until said company shall 
have released town from all liability on account of donation 
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heretofore voted, except a donation of ten thousand dollars voted by 
said town on the oth day of December, A. D. 1869, said vote of 
forty thousand dollars to be null and void, unless said first division 
of said railroad shall be completed and equipped as aforesaid, and 
said company shall execute and deliver said release, then the said 
bonds to be deliverable upon the demand of said company, and to 
bear date of the day of delivery.” 


And the defendant says that although it may be true that at 
a special town meeting held in said town on said 23d day of June, 
1870, presided over by a moderator, a majority of the votes 
cast thereat were in favor of the said proposition so submitted 
to the legal voters of said town, yet the same was not otherwise 
submitted to said legal voters or voted upon by them; and the de- 
fendant avers that there was no election held in said town upon the 
question of issuing said bonds or making said donation, presided 
over and held by the judges of election of said town, and that the 
said supposed election in the amended declaration was not held or 
presided over by the judges of election of said town.” 


„And the defendant further avers that said Ogle and Carroll 
County Railroad Company did not, nor did any one for said com- 
pany, in anywise comply with the said conditions upon which the 
said bonds and donation were so voted; and did not complete said 
first division of said railroad in condition for trains to run thereon 
from the connection or intersection with the Chicago and North- 
western railway to a point at or within said town of Oregon, within 
one-half mile of the east bank of Rock river, and equip the same 
with rolling stock sufficient to operate a daily train to and from said 
town for the accommodation of passengers and freight on or before 
the first day of January, A. D. 1871, but wholly failed so to do; 
whereby the said vote in favor of the issuing of said bonds and 
making said donation became and was null and void, according to 
the terms thereof.” 


And the defendant avers that said bonds were not issued in com- 
pliance with any vote of the people of said town of Oregon, had 
prior to the adoption of the constitution of the State of Illinois, on 
the 8th day of August, A. D. 1870, in pursuance of any law provid- 
ing therefor;” because she says, that Elias S. Potter, the supervisor of 
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said town of Oregon, and Fred H. Marsh, the town clerk of said town, 
signed, executed and delivered the whole forty thousand dollars of 
bonds voted by said town with all the interest coupons attached to such 
bonds under the same authority, to wit, the act approved March 30, 
1869, before referred to, and the vote of the legal voters of said 
town taken on the 23d day of June, 1870, and for the same consid- 
eration and at the same time and as a single transaction, and that all 
of said forty bonds bear the same date and are alike in every respect 
except as to date of maturity, which is as stated in the first count of 
the declaration, and to each bond, when issued, there were attached 
certain interest coupons, each for seventy dollars, the first falling due 
on the first day of July, 1872, and the next on the first day of July, 
1873, and another one on the first day of every month of July there- 
after, until the maturity of the bond to which such coupon was at- 
- tached; that such coupons were signed at the same time that the 
said bonds were signed by said Potter, the supervisor of said town, 
and by said Marsh, the town clerk of said town as aforesaid, and as 
a part of one common transaction; and all the matters and things so 
alleged by the said defendant as a defense to the coupons declared 
on in the plaintiff’s declaration in this case relate equally to ahd 
affected the validity in the same way of the first coupon maturing 
on each and every of said bonds, to wit, the coupons falling due July 
1, 1872. | 


And the plaintiff says that heretofore, to wit, on the 18th day of 
January, 1873, and to the March term, A. D. 1873, of the said Cir- 
cuit court above mentioned, the said plaintiff caused and procured an 
action at law to be brought against the said defendant in said court 
in the name of Alexander Wallace, upon and for the non-payment of 
certain interest coupons due July 1, 1872, belonging to the plain- 
tiff, and then held by said Alexander Wallace, which had been de- 
tached from certain of the bonds referred to in the plaintiff’s decla- 
tion in this case, to wit, bonds number 47, 48, 49, 50, 51, 52, 53> 54. 
55> 56, 57, 58, 59 and 60, and other interest coupons from which 
bonds falling due at a later time but differing in no other respect 
from the said coupons falling due July 1, 1873, are declared upon 
in the plaintiff's declaration in this case: That said defendant ap- 
peared by its attorneys and made defense to the merits of said 
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cause, but such proceedings were thereupon had in said court that 


afterwards, to wit, at the December term, 1874, of said court, and 
on, to wit, the 29th day of January, 1875, by the consideration and 
judgment of said court, the said Alexander Wallace, the plaintiff of 
record in said action (but who was in fact suing as the trustee— 
which the proof in such case’ showed of the plaintiff, herein) re- 
covered against the said defendant the full amount of the said inter- 
est coupons so sued upon, with interest on the same, to wit, the sum 
of $1,476.30, for damages for the non-payment of the said interest 
coupons so sued upon, whereof the said defendant was convicted, 
as by the record and proceedings therein will more fully and at large 
appear. 

And the plaintiff further says that such action so brought against 
the said defendant in the name of Alexander Wallace was an action of 
trespass on the case on promises, commonly called an action of assump- 


sit, and in such suit the same matters and things hereinbefore men- 


tioned, set up by the said defendant in this case in its said third plea, 
and which the plaintiff in this replication insists the defendant ought 
not to be admitted or received to plead, were put in issue by the 
pleadings in said suit of Alexander Wallace against the said defend- 
ant. And the defendant by its attorneys was allowed to and did in- 
troduce evidence on the trial of said case tending to prove the same, 
yet notwithstanding such proof, all the issues in said case were found 
against the defendant and in favor of said Alexander Wallace, and 
judgment was rendered thereupon against said defefdant and in 
favor of said Alexander Wallace for the amount of the coupons sued 
upon, which said judgment still remains in full force and virtue, in 
no wise reversed, vacated or superseded. 

[N. B. The replication then makes the averments showing the 
plaintiff to be an innocent purchaser without notice, and concludes 
with a verification. | 


SECOND REPLICATION TO AMENDED THirD PLEA. 


And the plaintiff saith that the defendant ought not to be admit- 
ted or received to plead the said amended plea by it thirdly above 
pleaded, as to so much thereof wherein it alleges the following, to 
Wit: | 
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And the defendant says although it may be true that at a spe- 
cial town meeting held in said town on said 23d day of June, 1870, 
presided.over by a moderator, a majority of the votes cast thereat 
were in favor of the said proposition so submitted to the legal 
voters of said town, yet the same was not otherwise submitted to 
said legal voters or voted upon by them; and the defendant avers 
that there was no election held in said town upon the question of 
:ssuing said bonds or making said donation, presided over and held 
by the judges of election of said town, and that the said supposed 
election in the amended declaration was not held or presided over 
by the judges of election of said town,” and also the following, to 
wit: and the defendant avers that said bonds were not issued in 
compliance with any vote of the people of said town of Oregon had 
prior to the adoption of the constitution of the State of Illinois on 
the 8th day of August, A. D. 1870, in pursuance of any law pro- 
viding therefor;” because she says that the supervisor of said 
town of Oregon and said Fred H. Marsh, the town clerk of said 
town signed, executed and delivered the whole forty thousand dol- 
lars of bonds voted by said town with all the interest coupons 
attached to such bonds under the same authority, to wit: The act 
approved March 30, 1869, before referred to, and the vote of the 
legal voters of said town taken on the 23d day of June, 1870, and 
for the same consideration and at the same time and as a single 
transaction, and that all of said forty bonds bear the same date and 
are alike in every respect, except as to date of maturity, which is 
as stated in the first count of the declaration, and to each bond when 
issued, there were attached certain interest coupons, each for seventy 
dollars, the first falling due on the first day of July, 1872, and the 
next on the first day of July, 1873, and another one on the first day of 
every month of July thereafter until the maturity of the bond to 
which such coupon was attached; that such coupons were signed 
at the same time that the said bonds were signed by said Potter, the 
supervisor, and by said Marsh, the town clerk, as aforesaid, and as 
a part of one common transaction: and all the matters and things so 
alleged by the said defendant as a defense to the coupons declared 
on in the plaintiff's declaration in this case, relate equally to and 
affected the validity in the same way, of the first coupon maturing 
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on each and every of said bonds, to wit, the coupons falling due 
July 1, 1872. ; 5 

And the plaintiff says that heretofore, to wit, on the 18th of Jan- 
uary, 1873, and to the March term, A. D. 1873, of the said Circuit 
court above mentioned, the said plaintiff caused and procured an 
action at law to be brought against the said defendant in said court 
in the name of Alexander Wallace upon and for the non-payment of 
certain interest coupons due July 1, 1872, belonging to the plain- 
tiff and then held by said Alexander Wallace, which had been de- 
tached from certain of the bonds referred to in the plaintiff’s 
declaration in this cage, to wit, bonds number 47, 48, 49, 50, 51, 52, 
53. 54, 55, 56, 57, 58, 59 and 60, and other interest coupons from 
which bonds falling due at a later time, but differing in no other 
respect from the said coupons falling due July 1, 1872, are de- 
clared upon in the plaintiff’s declaration in this case: That said 
defendant appeared by its attorneys and made defense to the merits 
of said cause, but such proceedings were thereupon had in said 
court, that afterwards, to wit, at the December term, 1874, of said 
court, and on, to wit, the 29th day of January, 1875, by the consid- 
eration and judgment of said court, the said Alexander Wallace, 
the plaintiff of record in said action (but who was in fact suing as 
the trustee-—which proof in such case showed—of the plaintiff 
herein) recovered against the said defendant the full amount of the 
said interest coupons so sued upon, with interest on the same, to 
wit, the sum of $1,476.30, for damages for the non-payment of said 
interest coupons so sued upon, whereof the said defendant was con- 
victed, as by the record and proceedings therein will more fully and 
at large appear. 

And the plaintiff further says, that such action so brought against 
the said defendant in the name of Alexander Wallace, was an action 
of trespass on the case on promises, commonly called an action of 
assumpsit; and in such suit the defendant filed a plea of the general 
issue which was duly sworn to, whereby the defendant put in issue 
the same matters and things, hereinbefore mentioned, set up by the 
defendant in this case, in its said amended third plea, and which the 
plaintiff in this ‘replication insists the defendant ought not to be ad- 


_ mitted to plead, and that unimpeached and uncontroverted testimony 


as: 
0 2 
ae 
r * 
ee 
; 8 BF 
4 


50 


and proof was introduced on the trial of said cases upon the issue s 
made, showing that the only election, or pretended election, eve 
held at which any of the legal voters of the said town of Oregor 
ever voted upon the proposition to issue said forty thousand dollars o 
bonds, or any of them, to said Ogle and Carroll County Railroac 


Company, was the supposed election held on the 23d day of June 


1870, which the said testimony and proof introduced on said tria 
showed to have been held and conducted as a special town meeting 
and not otherwise, at which one E. J. Rieman acted as moderator 


and F. H. Marsh as town clerk, and that at said special town meet 


ing neither the supervisor, assessor nor collector of said town, o1 
any other persons acting as such officers, or otherwise, in any man. 
ner acted as judges of election; and that such vote so taken wa: 
the only vote of the people of said town of Oregon had at any time 
upon the question of issuing said bonds, yet notwithstanding such 
proof, all the issues in said case were found against the defendant. 
and in favor of said Alexander Wallace, and judgment was renderec 
thereupon against said defendant and in favor of said Alexander 
Wallace for the amount of the coupons sued upon, which judgment 
has never been reversed, vacated or superseded, but is still in full 
force and virtue. ; 


And the plaintiff says that the judgment in said Alexander Wal- 
lace case would have been in favor of the defendant if the court had 
not decided that the said election held and conducted as a special 
town meeting on the said 23d day of June, 1870, was a sufficient 
compliance with and a pursuance of the provisions of said act re. 
ferred to in the amended first count, approved March 30, A. D. 
1869, as to make said bonds the legal and valid obligations of said 
town, and so the plaintiff says that the question of the legality of the 
said vote of the people of said town of Oregon, taken June 23. 
1870, in favor of issuing said bonds, has passed into final judgment 
against said town and in favor of the legal sufficiency of said vote 
to sustain the validity of said bonds, and is not now open for fur- 
ther controversy, but has become res adjudicata. . 


[N. B. The replication then proceeds to show that the plaintifi 
is an innocent purchaser, without notice, and concludes with a veri- 
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fication, after the following averment as to the registration of the 
bonds: | 

And the plaintiff says that to procure the registration of the bonds 
in the auditor’s office of the State of Illinois, under the provisions of 
said act of the legislature of the State of Illinois, entitled “ an act to 
fund and provide for paying the railroad debts of counties, townships, 
cities and towns,” in force, April 16, 1869, as set forth in the 
amended first count of the plaintiff’s declaration, the supervisor of 
said town of Oregon, before the said registration of said bonds, 
certified, under oath, in conformity to the provisions of said act last 
referred to, that all the preliminary conditions required to be done 
to authorize the registration of said bonds, and to entitle them to 
the benefit of said act, had been fully complied with, and that such 
bouds were entitled to registration under the provisions of said aci; 
and that such bonds were issued by said town of Oregon, under and 
by authority of the provisions of “an act to amend an act, entitled 
‘an act to incorporate the Ogle and Carroll County Railroad Com- 
pany;’” approved March 30, 1869, and by a vote of the people of 
said town, at an election held on the 23rd day of June, 1870, which 
said certificate also contained a statement of the date, amount, num- 
ber, maturity and rate of interest of such bonds, and was trans- 
mitted by such supervisor on, to wit: the said 4th day of April, 
1871, to the auditor of the State of Illinois, and the same was after- 
wards and on the 5th day of June, 1871, filed in and made a part of 
the public records in said auditor’s office, before the said registra- 
tion of said bonds. 


And the plaintiff avers that the said certificate for the registra- 
tion of said bonds, made by the supervisor of said town, referred io 
in the amended first count, was transmitted to the state auditor, by 
the supervisor of said town, after the said Ogle and Carroll County 
Railroad Company had completed the said first division of said rail- 
road with a T“ rail, weighing not less than forty-five pounds to 
the yard, in condition to run trains thereon from a connection or in- 
tersection, with the Chicago and North-Western railway, to a point 
at and within said town of Oregon, within one half mile of the east 
bank of Rock river, and had equipped the same with rolling stock 
sufficient to operate a daily train to and from said town, for the ac- q 
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commodation of passengers and freight; and said bonds were not, 


in fact, issued nor was said certificate made or transmitted to the 


- state auditor until after all the conditions specified in the said ap- 
plication for and notice of election, referred to in said third plea, had 
been fully complied with, except that the railroad was not com- 
pleted, as aforesaid, until the first day of April, 1871, instead of 
being completed by the first day of January, 1871, as specified in 
said application for and notice of election. 


TuirRD REPLICATION TO AMENDED THIRD PLEA. 


And the plaintiff, as to the amended third plea of the said de- 
fendant, says preciudi non, because she says that said forty bonds 
and coupons, in the first amended count of the plaintiff’s declaration 
mentioned, were issued in compliance with the vote of the people of 
said town of Oregon, had prior to the adoption of the constitution of 
the State of Illinois, on the eighth of August, A. D. 1870, in pur- 
suance of a law providing therefor, although it be true as stated in 
said plea that said election, held on the 23d day of June, 1870, was 
conducted as a special town meeting, presided over by a moderator, 
and that no election was held in said town, upon the question of is- 
suing said bonds or making said donation, presided over and held 
by the judges of election of said town, and that the said election, 
held June 23. 1870, in the amended first count of the plaintiff’s dec- 
laration mentioned, was not held or presided over by the judges 
of election of said town. 


[N. B. The replication then proceeds to show that the plaintiff 
is an innocent purchaser without notice, and makes the averment 
as to the registration of the bonds made in the last replication, and 
concludes with a verification. | 


FourTH REPLICATION TO AMENDED TuirRpD PLEa. 


And the plaintiff as to the third plea of the said defendant says, that 
the said plaintiff, by reason of anything by the said defendant in that 
plea alleged, ought not to be barred from having and maintaining 
her aforesaid action thereof against the said defendant, because she 
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says that the defendant, of its own wrong, and without the cause by 
it in the said third plea alleged, broke its said promises in the said. 
declaration mentioned, in manner and form as the said plaintiff hath 
in the said declaration alleged; and this the plaintiff prays may be 


inquired of by the country, etc. 
S. W. Packarp, 


Plaintiff’s Attorneys. 


FirtH REPLICATION TO AMENDED Tump PLEA. 


N. B. This replication is exactly like the first replication to the 
same plea, except that it omits the averments as to the plaintiff be- 
ing an innocent purchaser without notice. | 


First REPLICATION TO AMENDED Fourtn PLEA. 


And the said plaintiff saith that the said defendant ought not to 
be admitted or received to plead the said amended plea by it fourthly 
above pleaded, as to all or any of the matters or things therein 
averred; because she says, that said Efias S. Potter, so pretending 
to act as supervisor of said town of Oregon, and said Fred H. 
Marsh, the town clerk of said town, as alleged in said plea, signed, 
executed and delivered the whole forty thousand dollars of bonds 
voted by said town, with all the interest coupons attached to such 
bonds, under the same authority, to wit: the act approved March 
30, 1869, before referred to, and the vote of the legal voters of said 
town, taken June 23, 1870, under the provisions of said act as stated 
in said plea, and upon the same consideration and at the same time, . 
and as a single transaction, and that all of said forty bonds bear the 
same date and are alike in every respect, except as to date of ma- 
turity, which is, as stated in the first count of the plaintiff’s declara- 
tion, and to each bond when issued there were attached certain in- 
terest coupons, each for seventy dollars, the first falling due on the 
first day of July, 1872, and the next on the first day of July, 1873, 
and another one on the first day of every month of July thereafter, 
until the maturity of the bond to which such coupon was attached; 
that such coupons were signed at the same time that the said bonds 
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commodation of passengers and freight; and said bonds were not, 


in fact, issued nor was said certificate made or transmitted to the | 


state auditor until after all the conditions specified in the said ap- 
plication for and notice of election, referred to in said third plea, had 
been fully complied with, except that the railroad was not com- 
pleted, as aforesaid, until the first day of April, 1871, instead of 
being completed by the first day of January, 1871, as specified in 
said application for and notice of election. 


Tump REPLICATION TO AMENDED THIRD PLEA. 


And the plaintiff, as to the amended third plea of the said de- 
fendant, says precludi non, because she says that said forty bonds 
and coupons, in the first amended count of the plaintiff’s declaration 
mentioned, were issued in compliance with the vote of the people of 


said town of Oregon, had prior to the adoption of the constitution of 


the State of Illinois, on the eighth of August, A. D. 1870, in pur- 
suance of a law providing therefor, although it be true as stated in 
said plea that said election, held on the 23d day of June, 1870, was 
conducted as a special town meeting, presided over by a moderator, 
and that no election was held in said town, upon the question of is- 
suing said bonds or making said donation, presided over and held 
by the judges of election of said town, and that the said election, 
held June 23, 1870, in the amended first count of the plaintiff’s dec- 
laration mentioned, was not held or presided over by the judges 
of election of said town. 


[N. B. The replication then proceeds to show that the plaintiff 
is an innocent purchaser without notice, and makes the averment 
as to the registration of the bonds made in the last replication, and 
concludes with a verification. | 


FourtTH REPLICATION TO AMENDED Tuirp PLEA. 


And the plaintiff as to the third plea of the said defendant says, that 
the said plaintiff, by reason of anvthing by the said defendant in that 
plea alleged, ought not to be barred from having and maintaining 
her aforesaid action thereof against the said defendant, because she 


* e 
. or 2 
1 


4 
4 


4 0 
— 
. * 
4 


53 


says that the defendant, of its own wrong, and without the cause by 


it in the said third plea alleged, broke its said promises in the said . 


declaration mentioned, in manner and form as the said plaintiff hath 
in the said declaration alleged; and this the plaintiff prays may be 


inquired of by the country, etc. 
S. W. PAcKARD, 


Plainii s Attorneys. 


FirtH REPLICATION TO AMENDED TrirRD PLEA. 


[N. B. This replication is exactly like the first replication to the 
same plea, except that it omits the averments as to the plaintiff be- 
ing an innocent purchaser without notice. | 


First REPLICATION TO AMENDED FourtHu PLEA. 


And the said plaintiff saith that the said defendant ought not to 
be admitted or received to plead the said amended plea by it fourthly 
above pleaded, as to all or any of the matters or things therein 
averred; because she says, that said Efias S. Potter, so pretending 
to act as supervisor of said town of Oregon, and said Fred H. 
Marsh, the town clerk of said town, as alleged in said plea, signed, 
executed and delivered the whole forty thousand dollars of bonds 
voted by said town, with all the interest coupons attached to such 
bonds, under the same authority, to wit: the act approved March 
30, 1869, before referred to, and the vote of the legal voters of said 
town, taken June 23, 1870, under the provisions of said act as stated 


in said plea, and upon the same consideration and at the same ume, . 


and as a single transaction, and that all of said forty bonds bear the 
same date and are alike in every respect, except as to date of ma- 
turity, which is, as stated in the first count of the plaintiff’s declara- 
tion, and to each bond when issued there were attached certain in- 
terest coupons, each for seventy dollars, the first falling due on the 
first day of july, 1872, and the next on the first day of July, 1873, 
and another one on the first day of every month of July thereafter, 
until the maturity of the bond to which such coupon was attached; 
that such coupons were signed at the same time that the said bonds 
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were signed by said Potter, as such supervisor, and by said Marsh, 
as town clerk as aforesaid, and as a part of one common transaction, 
and all the matters and things alleged by the said defendant in said 
amended fourth plea as a defense to the coupons declared on in the 
plaintiffs declaration in this case, relate equally to and affected the 
validity in the same way of the first coupon maturing on each and 
every of said bonds, to wit, the coupons falling due July first, 1872. 


And the plaintiff says that heretofore, to wit, on the 18th day of 
January, 1873, and to the March term, A. D. 1873, of the said Cir- 
cuit court above mentioned, the said plaintiff caused and procured 
an action at law to be brought against the said defendant in said 
court in the name of Alexander Wallace upon and for the non-pay- 
ment of certain interest coupons, due July 1, 1872, belonging to the 
plaintiff, and then held by said Alexander Wallace, which had been 
detached from certain of the bonds referred to in the plaintiff's dec- 
laration in this case, to wit, bonds number 47, 48, 49, 50, 51, 52, 
53> 54> 55, 56, 57, 58, 59 and 60, and other interest coupons from 
which bonds falling due at a later time, but differing in no other 
respect from the said coupons falling due July 1, 1872, are declared 
upon in the plaintiff’s declaration in this case; that said defendant 
appeared by its attorneys and made defense to the merits of said 
cause, but such proceedings were thereupon had in said court, that 
afterward, to wit, at the December term 1874, of said court, and on 
to wit, the 29th day of January, 1875, by the consideration and 
judgment of said court, the said Alexander Wallace, the plaintiff of 


record in said action (but who was in fact suing as the trustee— 


which the proof in such cause showed—of the plaintiff herein), re- 
covered against the said defendant, the whole amount of said in- 
terest coupons so sued upon with interest on the same, to wit, the 
sum of $1,476.30 for damages for the non-payment of the said in- 
terest coupons so sued upon. whereof the said defendant was con- 
victed, as by the record and proceedings therein will more fully and 
at large appear. 

And the plaintiff further says that such action so brought against 
the said defendant in the name of Alexander Wallace was an 
action of trespass on the case on promises, commonly called an 
action of assumpsit, and in such suit the defendant filed a plea of the 


* 
OP ae, ee ee 


4 


— 
. 6 


55 


general issue which was duly sworn to, whereby the defendant put 
in issue the same matters and things set up by the defendant in this 
case in its said fourth plea, and which the plaintiff in this replication 
insists the defendant ought not to be admitted to plead, and that 
uncontroverted testimony and proof was introduced on the trial of 
said case, upon the issue so made, showing that the only election or 
pretended election ever held at which any of the voters of said town 
of Oregon ever voted upon the proposition to issue said forty 
thousand dollars of bonds or any of them to said Ogle and Carroll 
County Railroad Company, was the supposed election held on the 
23d day of June, 1870, which the said testimony and proof intro- 


| duced on said trial showed to have been held and conducted as a 


special town meeting and not otherwise—at which one E. J. Rieman 
acted as moderator, and F. H. Marsh as town clerk, and that at 
said special town meeting neither the supervisor, collector nor 
assessor of said town, or any other persons acting as ‘such officers, or 
otherwise, in any manner acted as judges of election, and that such 
vote so taken was the only vote of the people of said town of 
Oregon had at any time, upon the question of issuing said bonds. 
And the defendant also introduced evidence upon said trial in sup- 
port of the claim then and there made by it, that said Elias S. Potter 
was not in law or in fact the supervisor of said town of Oregon 
when he signed, executed or issued said forty bonds, and that 
although the said bonds had been. voted at an election conducted as 
a special town meeting, to said Ogle and Carroll County Railroad 
Company, upon the conditions mentioned in the defendant’s second 
plea in this case, yet the said conditions had not nor had any of them 
been complied with by said Ogle and Carroll County Railroad 
Company, or by the said Chicago and Iowa Railroad Company, or 
any other company, but that said bonds had been fraudulently and 
illegally issued by said Marsh and said Potter, or one of them in the 
manner alleged in the defendant’s amended second plea filed in this 


case, and that the said Ogle and Carroll County Railroad Com- 


pany had on the first day of June, 1870, made and entered into 


articles of consolidation with the said Chicago and Iowa Railroad 


Company, whereby the said two companies agreed to merge, com- 
bine and consolidate their respective capital stocks, franchises, 
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grants, immunities, privileges, capacities, properties, rights of way 
and all their property real, personal and mixed, into one company 
and corporation under the corporate name of “ The Chicago and 
Iowa Railroad Company,” yet notwithstanding such claim and such 


testimony and proof, all the issues in said case were found against 


the defendant and in favor of said Alexander Wallace, and judgment 
was rendered thereupon against said defendant and in favor of 
said Alexander Wallace for the amount of the coupons sued upon, 
which judgment has never been reversed, vacated or superseded, 
but still remains in full force and virtue. 


And the plaintiff says that the judgment in the said Alexander 
Wallace case would have been in favor of the defendant if the court 
had not held that the said election, held and conducted as a special 
town meeting on the said 23d day of June, 1870, was a sufficient com- 
pliance with and a pursuance of the provisions of said act referred 
to in the amended first count, approved March 30, 1869, as to make 
said bonds the legal and valid obligations of said town, although 
they were issued as railroad aid bonds after the 2d day of July, 
1870, and after the adoption of the present constitution of the State 
of Illinois. 


And the plaintiff further says that upon the said trial of said 
case of said Alexander Wallace against the town of Oregon, the 


‘presiding judge instructed the jury upon the question of whether said 


Elias S. Potter was supervisor of said town when he executed and 


issued said bonds, in substance as follows: “They claim,” (refer- 
ring to the claim of the attorneys of the said town of Oregon on 


said trial) “that the appointment of Dr. Potter” (meaning thereby 
the said Elias S. Potter) “« by the board was unauthorized, that is by 
a single justice of the peace andtown clerk, and that therefore it did 
not amount, as I understand, to even an appointment de facto. With 
reference, then, to the first point made in regard to the appointment 
of the supervisor, I shall charge you that, under the township or- 
ganization law as it stood in this state at the time this transaction 
took place, the appointment made and entered upon the books of the 
town by the town clerk, and the only acting justice of the peace in 
the town at that time, created, or rather invested, the appointee with 
the powers and duties of the supervisor de facto. That on his ac- 
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cepting the appointment and filing his bond and oath of office, he 
became invested with the duties of the supervisor, and that until he 
was ousted by judicial process his acts were. binding upon the town 
as the supervisor of the town, in the same manner as if he had been 5 
duly elected. That strangers dealing with the town, or in its cor- 
porate capacity, finding upon the records the entries in due form of 
law showing his appointment, would be entitled to be protected in 
all dealings with him, as the proper officer of the town.” 


And so the plaintiff says that the question of the legality of the 
said vote of the people of said town of Oregon, taken June 23, 
1870, in favor of issuing said bonds, and the question whether said 
Potter was the supervisor of said town when he executed and issued 
said bonds, and the question of whether the said Ogle and Carroll 
County Railroad Company agreed to or became consolidated with | 
said Chicago and Iowa Railroad Company before said vote, and · 


. before the issue of said bonds has passed into final judgment against 


said town and in favor of the validity of said bonds and coupons, 
and is not now open in this suit for future controversy, but has be- 
come res adjudicata. 


And the plaintiff further says, that the said bonds made by said 
town of Oregon in the declaration referred to, and the interest cou- 
pons issued with said bonds declared on in said declaration, were, 
after the same were issued by said town of Oregon as aforesaid, and 
before any of the said bonds or interest coupons became due or 
payable, to wit, on the 1st day of July, 1871, and at, to wit, said 
Northern district of Illinois, purchased for a valuable consideration in 
the usual course of business by one W. N. Coler, who then and 
there obtained possession thereof, and that afterwards, and before 
any of said bonds or coupons became due or payable, and on, to 
wit, the day and year, and at, to wit, the place last mentioned, the 


said Coler, for a valuable consideration, then and there received by 


him from the plaintiff, sold and delivered, in the usual course of 
business, the said bonds and interest coupons last above mentioned 
except bonds number 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 
33. 34. 35. 36, 37, 38, 39, 40, 41, 42, 43, 44 and 45), with all the 
coupons issued there with, to the plaintiff, and that said Coler after- 
wards, and before any of said coupons became due or payable, and 
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on, to wit, the day and year and at, to wit, the place last mentioned, 
for a valuable consideration, then and there received by him from one 
Alexander Wallace, sold and delivered in the usual course of busi- 
ness, to said Alexander Wallace the said bonds number 29, 30, 31, 
32 and 33, with all the coupons issued therewith; and that said 
Alexander Wallace afterwards and before any of said bonds or cou- 
pons became due or payable, and on, to wit, the day and year and at, 
to wit, the place last mentioned, for a valuable consideration then and 
there received by him from the plaintiff, sold and delivered in the 
usual course of business the said bonds and interest coupons last de- 
scribed to the plaintiff; that said W. N. Coler before any of said bonds 
or coupons became due or payable on, to wit, the first day of March, 
1872, at, to wit, the said place last mentioned, for a valuable considera- 
tion then and there received by him from one William S. Wallace, sold 
and delivered in the usual course of business to said William S. 
Wallace the said bonds numbered 34, 35, 36 and 37, with all inter- 
est coupons issued therewith, and that said William S. Wallace after- 
wards and before any of said bonds or coupons became due or paya- 
ble, and on, to wit, the day and year and at, to wit, the place last 
mentioned, for a valuable consideration then and there received by 
him from the plaintiff, sold and delivered in the usual course of 
business the said bonds and interest coupons last described to the 
plaintiff. 2 1 

And the plaintiff says that neither said W. N. Coler, Alexander 
Wallace, William S. Wallace, or the plaintiff, had any knowledge, 
information or notice at or before the time when they respectively 
became the purchasers and holders of said bonds and interest 


. coupons as aforesaid or at or before the time when they respectively 


paid for the same as aforesaid, of any defense to said bonds or 
coupons; or that any condition or conditions upon which said bonds 
had been voted by said town had not been complied with before said 
bonds or coupons were issued; or that said bonds or coupons had 
been fraudulently, improperly or illegally made, issued or registered 
by said town or by any of its officers or agents or by said Elias S. 
Potter or said Fred. H. Marsh or by any other person or persons 
whatsoever, or that said Elias S. Potter was not in law or in fact the 
supervisor of said town when he signed, executed or delivered said 
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bonds and coupons, or when he pretended to act as supervisor of 


said town, or when he signed the records of said town of Oregon 4 


as supervisor, or when he made the affidavit and certificate and 
transmitted the same to the state auditor, for the registration of said 
bonds; or that the said Ogle and Carroll County Railroad Company 
or said Chicago and Iowa Railroad Company had neglected or 
failed to comply with any of the conditions or stipulations on which 


said bonds were voted by said town of Oregon before said bonds 


were dated or issued; or that said railroad companies had become 
consolidated, or had agreed to become consolidated; or that at the 
election held in said town of Oregon on the 23d day of June, A. D. 
1870, the supervisor, assessor and collector of said town of Oregon, 
or that either of them did not act as judges of such election or that the 
said election at which said donation of $43,000 in bonds was voted to 


said Ogle and Carroll County Railroad Company, was conducted as” 7 


a special town meeting, or that said E. J. Rieman acted as modera- 
tor, or that said F. H. Marsh acted as town clerk, or that there was 
any informality, irregularity or want of strict conformity to all the 
requirements of the law in respect to the voting for said bonds, but 
on the contrary, said W. N. Coler, Alexander Wallace, William S. 
Wallace and the plaintiff, and each and every of them pur- 
chased for a valuable consideration and became the legal nolder and 
owner of said bonds and interest coupons so purchased by them re- 
spectively as aforesaid before maturity in good faith in the usual 
course of business, and without any notice whatever of any fraud, 
irregularity or illegality in the election or voting for or making, 
signing, issuing or registering of said bonds, or of any want of 


power or authority on the part of said Elias S. Potter or said Fred. 


H. Marsh to make, sign or issue said bonds and interest coupons on 
behalf of said town. 


And this the said plaintiff is ready to verity, wherefore she prays 
judgment, whether the said defendant ought to be admitted or re- 
ceived to plead the said plea by it fourthly above pleaded against 
the said record and adjudication and matter of estoppel aforesaid, 
as to any of the matters or things therein averred. 

S. W. Pack ann, Plaintiff’s Attorney. 


Ey 
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SECUND REPLICATION TO AMENDED Foux ru PLEA. 


And the said plaintiff saith that the said defendant ought not to 
be admitted or received to plead the said amended plea by it fourthly | 
above pleaded, as to so much thereof as alleges that the said 
Elias S. Potter, who executed and delivered said bonds and 
coupons referred to or declared upon in the declaration, as super- 
visor for said defendant, the town of Oregon, was not a supervisor | 
in law or in fact, when he executed and delivered said bonds and 
coupons, and when he so pretended to be acting as such supervisor, as 
set forth in said plea; because, she says, that said Elias S. Potter so 
pretended to act as supervisor of said town of Oregon, and said 
Fred. H. Marsh, the town clerk of said town, signed, executed | 
and delivered the whole forty thousand dollars of bonds voted | 
by said town, with all the interest coupons attached to such bonds 
under the same authority, to wit, the act approved March 30, 1869, 
before referred to, and the vote of the legal voters of said town of 
Oregon, taken on the 23d day of June, 1870, under the provisions 
of said act and for the same consideration and at the same time and 
as a single transaction, and that all of said forty bonds bear the 
same date and are alike in every respect except as to date of matu- | 
rity, which is as stated in the first count of the declaration, and to 
each bond when issued there were attached certain interest coupuns, 
each for seventy dollars, the first falling due on the first day of July. 
1872, and the next on the first day of July, 1873, and another one 
on the first day of every month of July thereafter until the maturity 
of the bond to which such coupon was attached; that such coupons 
were signed by said Potter as such supervisor, and by said Marsh | 
as town clerk, as aforesaid, and as part of one common transaction, 
and all the matters and things so alleged by the said defendant as a 
defense to the coupons declared on in the plaintitf’s declaration in 
this case relate equally to and affected the validity in the same way 
of the first coupon maturing on each and every of said bonds, to 
wit, the coupons falling due July first, 1872. 

And the plaintiff says that heretofore, to wit: on the 18th of Jan- 
uary, 1873, and to the March term, A. D. 1873, of the said Circuit 
court above mentioned, the said plaintiff caused and procured an : 
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action at law to be brought against the said defendant in said court, 
in the name of Alexander Wallace, upon and for the non- payment 
ol certain interest coupons, due July 1, 1872, belonging to the plain- 
ly | tiff, and then held by said Alexander Wallace, which had been de- 


- § tached from certain of the bonds referred to in the plaintiff’s declara- 3 
nd tion in this case, to wit: bonds number 47, 48, 49, 50, 51, 52, 53, 54. 
3 55, 56, 57, 58, 89 and 60, and other interest coupons, from which 
se! % bonds falling due at a later time, but differing in no other respect 
1 from the said coupons falling due July 1, 1872, are declared upon in 
a the plaintiff’s declaration in this case; that said defendant was duly 
served with process and appeared by its attorneys and made defense 
0 § tothe merits of said cause; but such proceedings were thereupon 
9 ö had in said court, that afterwards, to wit: at the December term, 
1874, of said court and on, to wit: the 29th day of January, 1875, 


by the consideration and judgment of said court, the said Alexan-° | 
* der Wallace, the plaintiff of record in said action, but who was, in 


. fact, suing as the trustee, which the proof in such case showed, of 
* the plaintiff herein, recovered against the said defendant the full 
. amount of the said interest coupons so sued upon with interest on tbe 
% same, to wit: the sum of $1,476.30 for damages for the non- 
i payment of the said interest coupons so sued upon, whereof the 


said defendant was convicted, as by the record and proceedings 
therein will more fully and at large appear. 


And the plaintiff further says that such action so brought against 
the said defendant in the name of Alexander Wallace, was an action of 
trespass on the case on promises, commonly called an action of as- 
sumpsit, and in such suit the same matters and things set up by the said : 
defendant in this case, in its said amended second plea, and which the 
plaintiff in this replication insists the defendant ought not to be admitted 
or received to plead, were put in issue by the pleadings in said suit of 
Alexander Wallace against the said defendant, and the defendant by = - 
its attorneys was allowed to and did introduce on the trial of said 

case evidence tending to prove the same, yet notwithstanding such 
proof all the issues in said case were found against the defendant 
and in favor of said Alexander Wallace, and judgment was rendered 
thereupon against said defendant and in favor of said Alexander 
Wallace for the amount of the coupons sued upon; and the question 


a” 
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of whether the said Elias S. Potter was the de facto or the de ure 
supervisor of the said town of Oregon, when he so executed and deliv- 
ered said bonds and coupons thereby passed into final judgment 


against said defendant, and in favor of the validity of said bonds and 
coupons, which, said judgment still remains in full force and effect, in 
no wise reversed, suspended or superseded. 


And this the said plaintiff is ready to verify, wherefore she prays 
judgment if the said defendant ought to be admitted or received 
against the said record and adjudication aforesaid to plead the said 
plea by him fourthly above pleaded in this suit; that the said 
Elias S. Potter was not, either in law or in fact, the supervisor of 
said town of Oregon, when he so executed and delivered said bonds 
and coupons as aforesaid. And the said plaintiff as to the residue 
of said fourth amended plea of said defendant says precludi non, 


because the plaintiff further says that the said bonds made by said 


town of Oregon, in the declaration referred to, and the interest cou- 


pons issued with said bonds declared on in said declaration, were: 


IN. B.— The replication then proceeds to state the facts, showing 
the plaintiff to be an innocent purchaser without notice as in the first 
replication to the fourth plea, and then continues as follows:] > 


And the plaintiff says that to procure the registration of the bonds 
in the auditor’s office of the State of Illinois, under the provisions of 
said act of the legislature of the State of Illinois, entitled “ an act to 
fund and provide for paying the railroad debts of counties, townships, 
cities and towns,” in force, April 16, 1869, as set forth in the 
amended first count of the plaintiff’s declaration, the said Elias S. 
Potter on, to wit: the 4th day of April, 1871, at, to wit: said town 
of Oregon in said district, and while acting as supervisor of said town 
of Oregon, under color of his said appointment and before the said 
registration of said bonds, certified under oath in conformity tu the 


provisions of said act last referred to, that all the preliminary con- 


ditions required to be done to authorize the registration of said 
bonds, and to entitle them to the benefit of said act, had been fully 
complied with, and that such bonds were entitled to registration 


under the provisions of said act; and that such bonds were issued by | 


4 


said town of Oregon under and by authority of the provisions of 3 
“an act to amend an act entitled ‘an act to incorporate the Ogle 
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and Carroll County Railroad Company; approved March 30, 
1869, and by a vote of the people of said town, at an election held 


ent on the 2 zd day of June, 1870, which said certificate also contained 
and a statement of the date, amount, number, maturity and rate of inter- 
, in est of such bonds, and was transmitted by said Potter as such super- ; 
visor on, to wit: the said 4th day of April, 1871, and before the said © 4 
ays Dwight qualified as or became super visor of said town, to the au- 


ed ditor of the State of Illinois, and the same was afterwards and on the 4 
aid sth day of June, 1871, filed in and made a part of the public rec- 
aid ords in said auditor’s office, before the said registration of said 4 
of bonds. 3 
ds And the plaintiff avers, that such certificate was not made, and f 
ue said bonds were not in fact executed or issued until after the aid 
, Ogie and Carroll County Railroad Company had completed the 


id said first division of said railroad with a T“ rail weighing not ¢) 4 
u- less than forty-five pounds to the yard, in condition to run — 1 
e: @ thereon from a connection or intersection with the Chicago and 
g Northwestern railway to a point at and within said town of Oregon 


st within one-half mile of the east bank of Rock river, and had equip- 


ped the same with rolling stock sufficient to operate a daily train to 
—— 4 — Ss ee e 0 
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of whether the said Elias S. Potter was the de facto or the de jure 
supervisor of the said town of Oregon, when he so executed and deliv- 
ered said bonds and coupons thereby passed into final judgment 
against said defendant, and in favor of the validity of said bonds and 
coupons, which said judgment still remains in full force and effect, in 
no wise reversed, suspended or superseded. 


And this the said plaintiff is ready to verify, wherefore she prays 
judgment if the said defendant ought to be admitted or received 
against the said record and adjudication aforesaid to plead the said 
plea by him fourthly above pleaded in this suit; that the said 
Elias S. Potter was not, either in law or in fact, the supervisor of 
said town of Oregon, when he so executed and delivered said bonds 
and coupons as aforesaid. And the said plaintiff as to the residue 
of said fourth amended plea of said defendant says preclud: non, 
because the plaintiff further says that the said bonds made by said 
town of Oregon, in the declaration referred to, and the interest cou- 
pons issued with said bonds declared on in said declaration, were: 


[N. B.— The replication then proceeds to state the facts, showing 4 
the plaintiff to be an innocent purchaser without notice as in the first 
— to the fourth plea, and then continues as follows :] > 


. And the plaintiff says that it is not true, as averred by said defend - 
ant in its said amended fourth plea, that on the 24th day of June, 
1870, when said vote was taken for said bonds and said special 
town meeting held as stated in said last mentioned plea, that there 
was no law in force in any manner authorizing a vote to be taken 
in said town of Oregon upon the question as to whether the said 
town should issue such bonds and coupons and make such donation 
to said Ogle and Carroll County Railroad Company, or that the 
said vote so taken at such special town meeting was without au- 
thority of law; but, on the contrary thereof, the plaintiff says that 
said act, entitled An act to amend an act entitled An act to in- 
corporate the Ogle and Carroll County Railroad Company, 
approved March 30, 1869, referred to under the amended first 
count of the plaintiff’s declaration, was then in full force and virtue, 
and fully authorized the said vote to be taken. 


1 — 3 ˖ re CE 


voted said donation of forty thousand dollars, in bonds, to said 
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and Carroll County Railroad Company; approved March 30, | 
1869, and by a vote of the people of said town, at an election held " 
on the 23d day of June, 1870, which said certificate also contained 
a statement of the date, amount, number, maturity and rate of inter- a 
est of such bonds, and was transmitted by said Potter as such super- 
visor on, to wit: the said 4th day of April, 1871, and before the said 4 
Dwight qualified as or became supervisor of said town, to the au- 
ditor of the State of Illinois, and the same was afterwards and on the 
sth day of June, 1871, filed in and made a part of the public rec- 3 
ords in said auditor’s office, before the said registration of said ; 
bonds. | 4 


And the plaintiff avers, that such certificate was not made, and 
said bonds were not in fact executed or issued until after the sad 
Ogle and Carroll County Railroad Company had completed the 4 
said first division of said railroad with aT rail weighing nog 
less than forty-five pounds to the yard, in condition to run trains 
thereon from a connection or intersection with the Chicago and 
Northwestern railway to a point at and within said town of Oregon 
within one-half mile of the east bank of Rock river, and had equip- 4 
ped the same with rolling stock sufficient to operate a daily train to 4 
and from said town, for the accommodation of passengers and 4 
freight, nor until all the conditions specitied in said notice of election 
referred to in the amended first count had been fully complied. with, 
except that the railroad was not completed, as aforesaid, until the 8 
first day of April, 1871, instead of being completed by the first dax 
of January, 1871. as specified in said notice. 


And the plaintiff further says that said Ogle and Carroll County 
Railroad Company did not become merged, combined or consoli- f 
dated with the Chicago and lowa Railroad Company, or any other 
company before the 24th day of June, 1870; but on the contraty 
thereof, the plaintiff says that the consolidation of said Ogle and 
Carroll County Railroad Company, with the original railroad 3 
company, called the Chicago and Iowa Railroad Company, took 
eflect and became operative after the said town of Oregon had 


Ogle and Carroll County Railroad Company, and after the 23d 
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day of June, 1870. And this the plaintiff is ready to verify, where- 
fore she prays judgment, &c. 


S. W. PACKARD, 
Plaintiff’s Attorney. 


Tmin REPLICATION TO AMENDED Fourtu PLEA. 


And the plaintiff, as to so much of the defendant’s amended fourth 
plea, as alleges that said William Schultz was, on the third day of 
April, 1871, a justice of the peace of said town, and that Elias S. 
Potter was not, when he executed and delivered said bonds and 
coupons, in law or in fact, the supervisor of said town, and was not 
recognized or treated as such, precludi non, because she says that, on 
to wit, the third day of April, 1871, a vacancy existed in the office 
of justice of the peace in said town, to which said William Schultz had 
the previous year been elected, which could only be tilled by elec- 
tion and which had not been filled when said Elias S. Potter was 
appointed supervisor as hereinafter stated. 


And the plaintiff further says that said James H. Cartwright was 
then the only justice of the peace of said town of Oregon, without 
this, that said William Schultz was then and there a justice of the 
peace of said town; and that the said Mortimer W. Smith, within a 
day or two after he wrote his said resignation and left the same 
with the town clerk of said town, as stated in the defendant’s amended 
second plea, to wit, on the fifth day of January, 1871, qualified and took 
his seat as a member of the general assembly of the State of IIli- 
nois, to which he had previously beenelected, and continued to be a 
member of said general assembly until after the fifth day of June, 
1871, and was absent from said town, during all of said time, at- 
tending to his duties as such member; that on, to wit, the said 
third day of April, 1871, the resignation of said Mortimer W. 
Smith, as supervisor of said town of Oregon, was accepted by said 
James H. Cartwright, he then being the only justice of the peace 
of said town, and said Elias S. Potter was then and there duly ap- 
pointed to fill the vacancy which then existed in the office of super- 
visor.of said town, by said James H. Cartwright. justice of the peace 
of said town, as aforesaid, and Fred H. Marsh, the town clerk of 
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said town (said justice of the peace and town clerk then and there 
being the only officers of said town comprising the appointing board 
for said town), and the following record was made upon the town ~ 
records of said town and signed by said James H. Cartwright, as 

18 justice of the peace, and by said Fred H. Marsh, as such town 
clerk, to wit: 


** 


“Town CLERK’s OFFice, Ox RGON, IIl. 


gBoard of town auditors met for the purpose of filling the vacancy 
of supervisor, caused by the resignation of M. W. Smith. E. S. 
Potter was appointed to fill vacancy, and the clerk ordered to give 
the certificate of appointment to the said E. S. Potter. 
Witness our hands this 31st day of December, A. D. 1870.” 


That after the said appointment of said E. S. Potter, as super- 
% visor, was made as aforesaid, said Potter accepted said appointment 
and duly took and subscribed his oath of office before said Cart- 
wright as such justice of the peace, and gave bond for the faithful 
] discharge of his duties as required by law, which bond was duly 
: signed by two sureties, and.approved by the said town clerk and 
filed in his office, and said Elias S. Potter, when he executed and 
delivered said bond and coupons, and made and transmitted to the 
state auditor, the certificate for the registration of said bonds as 
hereinafter stated, had become and was the de facto and de jure 
supervisor of the said town of Oregon, and was recognized and 
treated by the other officers of said town of Oregon, and by the 
public officers of the said county of Ogle, and by the auditor of the 
State of Illinois, and by the public as such supervisor. 


And this the said plaintiff is ready to verify, wherefore she prays — 
judgment, &c. 


And the plaintiff as to the residue’ of said fourth plea says, 
precludi non, because she says, that the said bonds made by the said 
town of Oregon in the declaration referred to, and the interest 
coupons issued with said bonds, declared on in said declaration were: 

[N. B. The replication then proceeds to show that the plaintiff is 
an innocent purchaser, without notice, as in the first replication to 
the. fourth plea, and then continues as follows: | 
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And the plaintiff says that it is not true, as averred by said de- 


fendant in its said fourth plea, that on the 23d day of June, 1870, 


when said vote was taken for said bonds, and said special town 
meeting held, as stated in said last mentioned plea, that there was no 
law in force in any manner authorizing a vote to be taken in said 
town of Oregon upon the question as to whether the said town 
should issue such bonds and coupons and make ‘such donation to 
said Ogle and Carroll County Railroad Company, or that the said 
vote so taken at such special town meeting was without authority of 
law; but on the contrary thereof the plaintiff says that said act en- 
titled “an act to amend an act entitled ‘an act to incorporate the 
Ogle and Carroll County Railroad Company approved March 30, 
1869, referred to in the amended first count of the plaintiff’s declara- 
tion, was then in full force and virtue, and fully authorized the said 
vote to be taken. 


And the plaintiff further says that said Ogle and Carroll County 
Railroad Company did not become merged, combined or consoli- 
dated with the Chicago and Iowa Railroad Company, or any other 
company, before the 24th day of June, 1870, but on the contrary 
thereof the plaintiff says that the consolidation of said Ogle and Car- 
roll County Railroad Company with the original railroad company, 
called the Chicago and Iowa Railroad Company, took effect after 
the said town of Oregon had voted and issued said donation of forty 
thousand dollars in bonds to said Ogle and Carroll County Railroad 
Company and after the 23rd day of June, 1871. 


And the plaintiff says that to procure the registration of said 
bonds in the auditor’s office of the State of Illinois, under the provi- 
sions of said act of the legislature of the State of Illinois, entitled 
“an act to fund and provide for paying the railroad aebts of coun- 
ties, townships, cities and towns,” in force April 16, 1869, as set 
forth in the amended first count of the plaintiff’s declaration, the 
said Elias S. Potter on, to wit, the 4th day of April, 1871, at, to wit, 
said town of Oregon in said district, and while acting as supervisor 
of said town of Oregon under color of his said appointment and 
before the said registration of said bonds, certified under oath in con- 
formity to the provisions of said act last referred to that all the pre- 
liminary conditions required to be done to authorize the registration 
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of said bonds and to entitle them to the benefit of said act, had been 
fully complied with, and that such bonds were entitled to registra- 
tion under the provisions of said act, and that such bonds were is- 4 
sued by said town of Oregon under and by authority of the provis- 
ions of “an act to amend an act entitled ‘an act to incorporate the 
Ogle and Carroll County Railroad Company, approved March 
30, 1869, and by a vote of the people of said town at an election held q 
on the 23d day of June, 1870, which said certificate also contained 
a statement of the date, amount, number, maturity and rate of in- * 
terest of such bonds, and was transmitted by said Potter as such 
super visor on, to wit, the said 4th day of April, 1871, and before 
the said Dwight qualified as, or became supervisor of said town, to 
the auditor of the State of Illinois, and the same was afterwards and 4 
on the sth day of June, 1871, filed in and made a part of the public 
records in said auditor’s office before said registration of said- bonds. 


And the plaintiff avers that such certificate was not made, and 
said bonds were not in fact executed or issued until after the said 
Ogle and Carroll county railroad company had completed the said 


first division of said railroad with a T.“ rail, weighing not less 4 


than forty-five pounds to the yard, in condition to run trains thereon 
from a connection or intersection with the Chicago and North- | 
western railway, to a point at and within said town of Oregon. 
within one half mile of the east bank of Rock River, and had 
equipped the same with rolling stock sufficient to operate a daily 
train to and from said town, for the accommodation of passengers 
and freight, nor until after all the conditions specified in said notice 
of election referred to in the amended first count had been fully com- 
plied with, except that the railroad was not completed, as aforesaid, 
until the first day of April, 1871, instead of being completed by 
the first day of January, 1871, as specified in said notice. 


And this said plaintiff is ready to verify, wherefore she prays 


judgment, etc. 


S. W. PacxaAnn, 
Plaintiff’s Attorney. 
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FourtH REPLICATION TO AMENDED FourTH PLEA. 


And the plaintiff as to the fourth plea of the defendant says, that 


the plaintiff by reason of anything by the said defendant in that plea - 


alleged ought not to be barred from having and maintaining her afo: e- 
said action thereof against the said defendant, because she says, that 
the defendant of its own wrong, ana without the cause by it in the said 
third plea alleged, broke its said promises in the said declaration 
mentioned in manner and form, as the said plaintiff hath in the said 
declaration alleged; and this the plaintiff prays may be enquired of 


by the country, etc. 


S. W. PACKARD, 
Pluiuiif s Attorney. 


FirtH REPLICATION TO AMENDED FourtTH PLEA. 


DN. B. This replication is exactly like the first replication. 


to the same plea, except that it omits the averment as to the plaintiff 
being an innocent purchaser, without notice.] 


Demurrer to Replications. 


UniTEp STATEs OF AMERICA, . 
NorRTHERN District or II. LINOis. 


In THE CiRCUIT CoURT OF THE UNITED STATES FOR sAID NorTH- 
ERN DIsTRICT. a 
Eliza Jennings rs 
b. Assumpsit. a 
The Town of Oregon. 


And now comes the cefendant, by Edsall & Edsall, its attorneys, 
and as to the first, second, third, fourth and sixth replications of the 
plaintiff to the amended second plea of the defendant, and also as to 
the first, second, third and fifth replications of the plaintiff to the 
amended third plea of the defendant, and also as to the first, second, 
third and fifth replications of the plaintiff to the amended fourth plea 
of the defendant; and as to each and every of said replications to 


— 
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said pleas, severally, the defendant says that, by reason of anything : 
in said replications, or either of them, respectively contained, the 
plaintiff ought not to maintain her action, etc., because it says that 4 
said replications, and each of them, and the matters and things there- 
in contained, in manner and form as the same are therein respect- 
ively alleged and replied, is and are not sufficient in law to enable 
the plaintiff to maintain her said action, etc., and this the defendant is 
ready to verify, wherefore it prays judgment as to each of said sev- 
eral replications, etc., etc. 


And for cause of demurrer to said several replications and each 
of them, the defendant assigns and shows to the court here the fol- 
jowing: 

1. That the said replications do not, nor does either of them» 
which purports to set up the verdict and judgment in said supposed 
former suit, wherein Alexander Wallace was plaintiff, as an estoppel, 
etc., state or set forth the pleadings in said former suit, in such man- 
ner as to enable this court to determine what matters of fact were 
put in issue by such pleadings in said former suit; nor does either of 
said replications state or set forth the proceedings on the trial and 
the verdict found by the jury in guch former suit, so as to enable this 
court to determine what precise question of fact was actually sub- 
mitted to, passed upon, and found by the jury in such verdict. 


2. It does not appear from said replications, or either of them, by 
a proper averment of facts, that the matters of defense set up in the 
said defendant’s amended second, third and fourth pleas respective- 
ly, and to which said replications respectively purport to be an an- 
swer, were pleaded in said former suit, in such manner that the 
matters therein contained were directly put in issue by the plead- 
ings in said former suit, nor that such defenses were actually set up 
and insisted upon at the trial in said former suit. 


3. It does not appear by a proper averment of facts in said repli- 
cations, or either of them, that the proceedings upon, and evidence 
offered at, the trial of said former suit, were such as made it neces- 
sary that the jury, in their verdict should, and in fact did, pass upon 
and find against the defendant, the said matters of fact in respect to 
which it is claimed in said several replications respectively, that the 
defendant is estopped, etc. 


— 
— 
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respectively replied, but, on the Contrary thereo 


material issues; and also set up, at great length, 
relevant matter. 


7- And the Said replications, and each of them. 
sufficient and defective in substance. | 


Ens. 1. & EpsAl.L. 
Attorneys Sor Defendant, 
Endorsed. ; 
Filed May 16, 1884. 
W. HI. Baar xv, Clerk. 
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Record 

On the same day, to wit: on the sixteenth day of May, in the 
73 adjourned May term of said court, 1884, in the of the 
proceedings thereof in said entitled cause before Hon. John M. 
' Harlan, ene of the justices of the Supreme court, is the following 


6 
© i cei lg te 
ce r 


entry, to wit: 
ORDER. 
} Eliza Jennings 
| vs. Assumpsit. 
The Town of Oregon. | 


7 
? 
H 
7 
* 


— 


Now come the parties by their attorneys, and now comes on to be 
heard the demurrer of the defendant to the first, second, third, 
fourth and sixth replications to the amended second plea filed herein, 
and the demurrer of the defendant to the first, second, third and fifth 
replications to the amended third and fourth pleas filed herein, and 
after hearing a part of the arguments of counsel upon said demurrer 
the further hearing is postponed to a future day. 

Afterwards, to wit: on the second day of July, in the ad- 

74 journed May term of said court, 1884, in the record of the, pro- 

ceeding thereof in said entitled cause, the following order is 

now entered of record by direction of Hon. John M. Harlan, one 
of the justices of the Supreme court, to wit: 


ORDER. 
Eliza Jennings 
vs. 
The Town of Oregon. | ae 


This case having been heretofore argued and submitted upon de- 
fendant’s demurrer to the first, second, third, fourth and sixth repli- 
cations to the amended second plea, to the first, second, third and 
fifth replications to the amended third plea, and to the first, second, 
third and fifth replications to the amended fourth plea, which de- 
murrer was filed on the sixteenth day of May last, and the court 
being advised as to the law arising upon said demurrer, it is ad- 
judged that the same be overruled, with liberty, however, to the 


defendant upon the final trial of the case to raise by motion or in 
other proper form, the same questions that are presented by said 


demurrer. 
The question of costs on said demurrer is reserved until the final 


disposition of the cage in this court. 
Afterwards, to wit, on the twenty-sixth day of January, 188s, 
8 


75 came the defendant, by its attorneys, and filed in said clerk 
ral rejoinder to all of the replications of the plaintiff 


office its gene 
in said entitled cause, which said general rejoinder is in the words 
and figures following, to wit: 


9 
* 
— 
a 
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GENERAL REJOINDER. 


UniTED STATES OF AMERICA, 
NorTHERN Disrgicr OF ILLINOIs. 
In THE Cixcurr OF THE UNITED STATES IN AND FOR SAID Dis- 

| TRICT. DErcEMBER TERM, 1884. 


Eliza Jennings | 


* 


s. 
Town of Oregon. 

And now comes the defendant, by Edsall & Edsall, its = 
and as to all of the replications of the plaintiff to the amended 
second, third and fourth pleas of the defendant, says actio non, 
because it says that said replications to said pleas are untrue, and 
the defendant denies the allegations therein contained, and of this 
the defendant puts itself upon the country, etc. ;, 

EpsaLu & EpsALL., Atiys. for Deft. 
Endorsed: Filed Jany. 26, 1885. W. H. BRADLRVY, Clerk. 


Afterwards, to wit, on the seventh day of November, in the 

76 adjourned October term of said court, 1885, in the record of the 

proceedings thereof in said entitled cause, before Hon. Romanzo 
Bunn, district judge, is the following entry, to wit: 


ORDER. 
Eliza Jennings 
vs. Assumpsit. 
The Town of Oregon. 


Now come the parties by their attorneys, and upon issues joined 
herein, thereupon comes a jury of good and lawful men, to wit: A. 
W. Bucher, Charles B. Reynolds, C. G. Pettibone, Winfield S. 
Cowen, F. M. Sinnett, Samuel Cutler, Charles A. Wall, A. W. 
Cochran, L. Rander, John Sullivan, Orange Daniels and Daniel 
Taylor, who were also duly elected, tried and sworn well and truly 
to try said issues, and, after hearing the opening statements of the 
counsel, the hour of adjournment having arrived, the further trial of 
the cause is postponed until Monday morning next. 


Afterwards, to wit: on the ninth day of November, in the 

77 adjourned October term of said court, 1885, in the record of 

the proceedings thereof in said entitled cause, before Hon. 
RoMANZO Buny, district judge, is the following entry, to wit: 


ORDER. 
Eliza Jennings 
vs. Assumpsit. 
The Town of Oregon. 


Now come again the parties by their attorneys, and now comes 
also the jury in this behalf empaneled and sworn, and after hearing 


73 


a part of the evidence, the hour of adjournment having arrived, it 
is ordered that the further trial of this cause be postponed until 
to-morrow morning. 

Afterwards, to wit: on the tenth day of November, in the 
adjourned October term of said court, 1885, in the record of the 
procéedings thereof in said entitled cause, before Hon. RomANzo 
Bunn, district judge, is the following entry, to wit: 


ORDER. 
Eliza Jennings 
vs. Assumpsit. 
The Town of Oregon. 

Now come again the parties by their attorneys, and now come 
also the jury in this behalf empaneled and sworn, and after hearing 
the concluding evidence and a part of the arguments of the counsel, 
the hour of adjournment having arrived, it is ordered that the 

further trial of the cause be postponed until to-morrow morning. 


78 Afterwards, to wit: on the eleventh day of November, in the 

adjourned October term of said court, 1885, in the record of the 

roceedings thereof in said entitled cause, before Hon. Romanzo 
Bunn, district judge, is the following entry, to wit: 


ORDER. 
Eliza Jennings 
vs. Assumpsit. 
The Town of Oregon. 

Now come again the parties by their attorneys, and now come 
also the jury in this behalf empaneled and sworn, and after hearing 
the concluding arguments of the counsel, the jury under the instruc- 
tion of the court, return the following verdict, to wit: “We, the 
jury, find the issues for the plaintiff, and assess her damages at 
twenty thousand eight hundred twenty-three dollars and sixty-eight 


cents. 
And thereupon the defendant, by its attorney, moves the court 


for a new trial herein. 
— Afterwards, to wit, on the twenty-fourth day of November, 
79 in the adjourned October term of said court. 1885, in the record 
of the proceedings thereof in said entitled cause, before Hon. 
Romanzo Bunn, district judge, is the following entry, to wit: 


> ORDER. 
Eliza Jennings 3 
vs. Assumpsit. 
The Town of Oregon. ä 
Now, come again the parties, by their respective attorneys, and 
now comes on to be heard the motion of the defendant heretofore 


— — 
——ů ——[—— — 
* — 
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entered herein for a new trial of this cause, and after hearing the 
arguments of the counsel for the plaintiff and defendant, the court 
not being now fully advised upon said motion, take the same under 
advisement. | 

On the same day, to wit, on the twenty-fourth day of November, 
in the adjourned ober term of said court, 1885, in the record of 
the proceedings thereof in said entitled cause, before Hon. Romanzo 
Bunn, district judge, is the following entry, to wit: 


JUDGMENT. ° 


vs. | Assumpsit. 
The Town of Oregon. 
The court having considered and being now fully advised 
80 upon the motion of the defendant for a new trial herein, 
overrules the same and awards judgment. It is thereupon con- 
sidered and adjud by the court that the plaintiff do have and 
recover of the de t the said sum of twenty thousand eight 
hundred and twenty-three dollars and sixty-eight cents, her damages, 
together with her costs in this behalf, amounting to 
and cents. 


On the hearing of said cause the following exceptions were 
81 taken and were allowed by the court and made of record, 
which said exceptions are in the words and figures following, 

to wit: 


Eliza Jennings 


Britt oF ExXceEprions. 


UniTED STATES OF AMERICA, 
NorRTHERN District or ILLINOIS. 


In THE Circuit Court oF THE UNITED STATES FOR SAID NorTu- 
ERN DIsTRICT. 
Eliza Jennings 


US. 
The Town of Oregon. 

Be it remembered that on the trial of the above cause upon the 
issues and in pursuance of the stipulation of the counsel for the 
parties dated January 24, 1885, and filed herein January 26, 188s, 
in these words. 

82 Urra STATEs OF AMERICA, 
NorTHErN District oF ILLINoIs. * 


In THE CircuiT CourT OF THE UNITED STATEs IN AND FOR SAID 
DIsTRICT. 


Eliza Jennings, 
vs. 
The Town of Oregon. 
It is hereby stipulated and agreed that in order to close up the 
issues in this case, so that the same may be tried upon the merits, 


Pia oe 


ee eee ee ee 


— —— west teas e 
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1 


and Carroll County Railroad Company,“ approved February 


Porn 
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the defendant may file one general rejoinder, traversing or 15 
all the replications of the plaintiff to the special pleas of the 
ant, and that under the issues so formed the respective parties 
be at liberty to introduce upon the trial any legal and com 
evidence to establish the tiff’s cause or causes of action on 
side, and the defense or of the defendant upon the 
side, without regard to the formali ay of the pleadings. | 


Dated, Chicago, Janua - . I 
— ACKARD, Alty. for Plasints 


. & Ens Al. L., Altys. for 
Endorsed: Filed January 26, 1885. WM. H. BnanL RV, Ch 


And that, to wit, on the 7th, oth, roth and rtth day; 
83 November, 1885, before his Honor Judge Bunn, holding 
Circuit court of the United States for the Northern 
Illinois, the following evidence was introduced on said trial, 
su to objection for i incompetency and irrelev | 
the — of the plaintiff as follows: An act to incorporate 5 
Ogle and Carroll County Railroad Company, approved Febru 
18, 1857, and found in the private laws o Tinois for 1857 at p 
1230 to 1234 inclusive. , 
An act to amend “an act entitled an act to incorporate the C 


1858 found on pages 488 and 489 of the private laws of Illinoi 
1859. | 
An act to amend an act entitled “an act to incorporate the C 
and Carroll County Railroad Company,” approved March 30, 18 
and found in volume 3, of private laws of Illinois of 1869, at pa | 
324, 325 and 326, to which, agreement of i 
ence is had with like force and effect as if copied herein at leng 
the material portions of which are copied into the first count of 
declaration. : 
Also a certified transcript from the register of bonds, volumes 
in the auditor’s office of the State of Illinois, showing the reg 
84 tration of bonds numbered from 21 to 60 inclusive, of $1 
each, dated December 31, 1870. To which counsel 5 
defendant then and there objected, upon the ground that the sa 
was incompetent and irrelevant, which objection the court ow 
ruled, to which ruling the defendant then and there excepted, § 
the same was read in evidence in the words and figures followi 
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entered herein for a new trial of this cause, and after hearing the 
arguments of the counsel for the plaintiff and defendant, the court 
not being now fully advised upon said motion, take the same under 
advisement. | 

On the same day, to wit, on the twenty-fourth day of November, 
in the adjourned ber term of said court, 1885, in the record of 
the proceedings thereof in said entitled cause, before Hon. Romanzo 
Bunn, district judge, is the following entry, to wit: 

. JuDGMENT. — 
Eliza Jennings 
D 


5. 
The Town of Oregon. 
The court having considered and being now fully advised 
80 upon the motion of the defendant for a new trial herein, 
overrules the same and awards judgment. It is thereupon con- 
sidered and adjud by the court that the plaintiff do have and 
recover of the defendant the said sum of twenty thousand eight 
hundred and twenty-three dollars and sixty-eight cents, her damages, 
to r with her costs in this behalf, amounting to 
rs and cents. 
On the hearing of said cause the following exceptions were 
81 taken and were allowed by the court and made of record, 


which said exceptions are in the words and figures following, 
to wit: 


Assumpsit. 


BILL. oF EXcEPpTIONs. 
UnitTep STATES oF AMERICA, 
NorRTHERN District oF ILLINOIs. 


In THE Cincurr Court or THE UNITED STATES FOR sAID NorTu- 
ERN DisTRICT. 
Eliza Jennings 
v 


s. 
The Town of Oregon. 

Be it remembered that on the trial of the above cause upon the 
issues and in pursuance of the stipulation of the counsel for the 
parties dated January 24, 1885, and filed herein January 26, 188s, 
in these words. 

82 UnitTep STATEs OF AMERICA, a 
NorTHERN District oF ILLINoIs. : 


In THE CrrcuiT CourT OF THE UNITED STATEs IN AND FOR SAID 


| DisTRIcT. 
Eliza Jennings, 
vs 


The Town of Oregon. 
It is hereby stipulated and agreed that in order to close up the 
issues in this case, so that the same may be tried upon the merits, 


oe re ee 


. 
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the defendant may file one general rejoinder, traversing or denying 
all the replications of the plaintiff to the special pleas of the 

ant, and that under the issues so formed the respective parties shall 
be at liberty to introduce upon the trial any legal and competent 
evidence to establish the plaintiff’s cause or causes of action on one 
side, and the defense or defenses of the defendant upon the other 


side, without regard to the eo of the pleadings. 
Dated, Chicago, January 24, 1 80 
S. W. Pack Ann, Aéty. for Plaintiff. 
EnsAl.L. & Epsau, Atiys. for Deft. 
Endorsed: Filed January 26, 1885. WM. H. Bnabl nv, Clerk. 


And that, to wit, on the 7th, oth, roth and 1tth days of 
83 November, 1885, before his Honor Judge Bunn, holding said 
Circuit court of the United States for the Northern district of 
Illinois, the following evidence was introduced on said trial, all 
subject to objection for incompetency and irrelevancy. 
the part of the plaintiff as — An act — the 
Ogle and Carroll County Railroad Company, approved February 
18, 1857, and found in the private laws of Illinois for 1857 at pages 
1230 to 1234 inclusive. 
act to amend “an act entitled an act to incorporate the Ogle 
and Carroll County Railroad Company,” approved February 24, 
1859, found on pages 488 and 489 of the private laws of Illinois of 


185 
An act to amend an act entitled “an act to incorporate the Ogle 
and Carroll County Railroad Company,” approved March 30, 186, 
and found in volume 3, of private laws of Illinois of 1869, at 
324, 325 and 326, to which, agreement of parties, —— 
ence is had with like force and effect as if copied herein at length, 
the material portions of which are copied into the first count of the 
declaration. 
Also a certified transcript from the register of bonds, volume D, 
in the auditor’s office of the State of Illinois, showing the regis- 
84 tration of bonds numbered from 21 to 60 inclusive, of $1,000 
each, dated December 31, 1870. To which counsel for 
defendant then and there objected, upon the ground that the same 
was incompetent and irrelevant, which objection the court over- 
ruled, to which ruling the defendant then and there excepted, and 
the same was read in evidence in the words and figures following, 


to wit: 


REGISTER OF BONDS, OGLE COUNTY, TOWNSHIP OF OREGON.—Act or APRIL 16, 1869. 
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15th, 1884. 


GFIELD, March 
Bonds, 


pt from “ Register of 


is a true, tuil and correct transcri 


part of the records of this offi 
t above written. 
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) now on file in and 


is, do hereby certify that the 


ecounts of the State of Illino 
to the Ogle & Carroll Co. Railroad Co. 
and affix the seal of my office at Springfield the day and y 
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Elias 8. Potter. 
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and the same was read 
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ections the court overruled, and the defend- 


pted to such ruling, 
in evidence in the words and figures following, to wit: 


which obj 


and there exce 


Plaintiff also introduced a certified copy of page 75 of the 


88 same book, to which the defendant o 


ant then and 
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Plaintiff also introduced in evidence twenty-four bonds num- 
bered from 29 to 37 inclusive, and 46 to 60 inclusive, each for 
$1,000, all dated December 31st, 1870, and alike in every 

respect, except as to number and date of — said bonds num 
bered 29, 30, 31 and 32 falling due, July rst, 1883. 

Said bonds numbered 33, 34, 35 and 36, falling due July —— 
and said bond numbered 37 falling due July rst, 1885. Said 
numbered 49, 50, 51 and §2, falling due July rst, 1888; said bonds 
numbered 53, S$ 55 and 56 falling due July 1st, 1889; said bonds 
numbered 57, 58, 59 and 60 falling due July rst, 1890. 

The following is a copy of said bond numbered 29 with the cer- 
tificate of the auditor upon the same. A similar certificate was like- 
wise upon each of the other bonds. 


Unirep STATES oF AMERICA. 
No. 29. State of Illinois, County of Ogle. $1,000. 
Orecon Town Bonn. é 


Know all men by these presents, that the Town of Oregon in the 

County of Ogle, and State of Illinois, is indebted to the Ogle and 

Carroll County Railway Company, in the full and just sum of 
gt one thousand dollars, which sum of money said town a 

and ises to pay on or before the first day of July, 1883, to 
the said Ogle and Carroll County Railroad Company, or i 
interest at the rate of seven per cent. per annum payable annually on 
the first day of July at the office of the Farmers’ Loan and Trust 
Company of New York, in the City of New York, upon the delivery 
of the coupons severally hereto annexed, for which — mage of 
principal and interest, well and truly to be made the faith, credit 
and property of said town of Oregon are hereby solemnly ged 
under authority of an act of the General Assembly of the State of 
Illinois, entitled “ An act to amend an act entitled an act to incor- 
porate the Ogle and Carroll County Railroad Company,” which 
said act was approved March 30, 1869. 

This bond is one of a series numbering from 21 to 60 inclusive 
for $1,000 each, which bonds, so numbered, together with another 
series numbered from 1 to 20 inclusive for $500 each, are the only 
bonds issued by said town of Oregon under and by virtue of said 
act. ° 


In witness whereof, the supervisor and town clerk of the said town 
of Oregon have hereunto set their hands this thirty-first day of 


December, A. D. 1870. 
E. S. Porrer, Supervisor. 
Frep. H. Marsn, Zown Clerk. 
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92 (Copy of auditor's certificate on back of bond.) 


Auprronx's Orricx, Illinois, 
SPRINGFIELD, June 5, 1871. 

I, Charles E. Lippincott, auditor of public accounts of the State 
of Illinois, do hereby certify that the within bond has been reg- 
istered in this office this day, pursuant to the provisions of act enti- 
tled An act to fund and provide for paying the railroad debts of 
counties, townships, cities and towns,” in force April 16, 1869. 

In testimony whereof, | have hereunto subscribed’ my name, and 
affixed the seal of my office the day and year aforesaid. 

[SEAL. ] C. E. Lippincott, Auditor H. A. 


The date on the bonds, viz: “.Thirty-first day of December, A. 
D. 1870, is lithographed the same as the body of the bonds.” 


Before said bonds and coupons were offered in evidence, coun- 
93 sel for defendant objected to the same being read in evidence upon, 
the grounds that E. S. Potter, who signed said bonds and coupons 
as supervisor, was not the supervisor of said Town of Oregon, and 
had no authority to sign said bonds and coupons as such super- 
visor; and that such bonds were issued without authority of law 
and in violation of the constitution of the State of Illinois, and are 
not the bonds or obligations of said Town of Oregon, which objec- 
tion the court overruled, and permitted said bonds and coupons to 
be read in evidence in manner aforesaid, to which the defendant 
then and there excepted. Plaintiff also introduced in evidence 193 
coupons, each for $70, and each signed by E. S. Potter, super- 
visor, and F. H. Marsh, clerk. To which the defendant objected 
on the same grounds, the court overruled said objection. To which 
the defendant then and there excepted, and the same were read in 
evidence as hereinafter stated. The following are the coupons for 
interest upon bond numbered 29, due on the 1st day of July, 1873, 
July rst, 1874, July 1st, 1875, July rst, 1876, July rst, 1877, July 
Ist, 1878, July 1st, 1879 and July rst, 1880, respectively. 
(Copy of 6 age 
94 State of Illinois, County of Ogle. The Town of Oregon will 
pay to the Ogle and Carroll County Railroad Company, or 
bearer, Seventy Dollars at the office of the Farmers Loan & Trust 
Company of New York in the City of New York on the first day 
of July, 1874, on presentation, being one year’s interest on bond 
No. 29. E. S. Potrer, Supervisor. 
F. H. Marsn, Clerk. . 


State of Illinois, County of Ogle. The Town of Oregon will pay 
to the Ogle and Carroll County Railroad Company, or bearer, 
Seventy Dollars at the office of the Farmers Loan & Trust Com- 
pany of New York in the City of New York on the first day of 
July, 1873, on presentation, being one year’s interest on bond No. 29. 

F. H. Marsn, Clerk. . S. Porrxn, Sager visor. 
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(Copy of Coupons.) 
95 State of Illinois, County of Ogle. The Town of Oregon will 
pay to the Ogle and Carroll County Railroad Company, or 
bearer, Seventy Dollars at the office of the Farmers Loan & Trust 
Company of New York in the City of New York on the first 
day of July, 1877, on presentation, being one year’s interest on bond 
0. 2 E. S. Porrxn, Supervisor. 
F. fi. Marsn, Clerk. 


State of Illinois, County of Ogle. The Town of Oregon will pay 
to the Ogle and Carroll County Railroad Company, or bearer, 
Seventy Dollars at the office of the Farmers Loan & Trust Com- 

ny of New York in the City of New York on the first day of 
ful 1876, on presentation, being one year’s interest on bond No. 29. 

F. H. Marsn, Clerk. E. S. Potter, Supervisor. 


State of Illinois, County of Ogle. The Town of Oregon will pay 
to the Ogle and Carroll County Railroad Company, or bearer, 
Seventy Dollars at the office of the Farmers Loan & Trust Com- 
pany of New York in the City of New York on the first day of 
July, 1875, on presentation, being one year’s interest on bond No. 29. 

F. H. Marsn, Clerk. E. S. Porrkn, Supervisor. 


(Copy of Coupons.) 
96 State of Illinois, County of Ogle. The Town of Oregon will 
pay to the Ogle and Carroll County Railroad Company, or 


‘ bearer, Seventy Dollars at the office of the Farmers Loan & Trust 


Company of New York in the City of New York on the first 

day of July, 1880, on presentation, being one year’s interest on bond 

No. 29. E. S. Potter, Supervisor. 
F. H. Marsn, Clerk. : : 


State of Illinois, County of Ogle. The Town of Oregon will pay 
to the Ogle and Carroll County Railroad Company, or bearer, 
Seventy Dollars at the office of the Farmers Loan & Trust Com- 

ny of New York in the City of New York on the first day of 

uly, 1879, on presentation, being one year’s interest on bond No. 29. 
F. H. Marsn, Clerk. E. S. PotTer, Supervisor. 


State of Illinois, County of Ogle. The Town of Oregon will pay 
to the Ogle and Carroll County Railroad Company, or bearer, 
Seventy Dollars at the office of the Farmers Loan & Trust Com- 
pany of New York in the City of New York on the first ay of 
July, 188 on presentation, being one 3 interest on bond No. 

F. H. Marsn, Clerk. S. PoTrer, Supervisor. 
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The other coupons were like the — except that they 
97 represented interest due on the balance of the twenty-three 

bonds before referred to and falling due upon July rst, 1873, 
to July 1st, 1880, inclusive, and one interest coupon on bond num- 
bered 46, falling due July rst, 1872. In every other respect the 
coupons were alike. 

he plaintiff also introduced in evidence a stipulation, dated 
Chicago, April 28th, 1884, signed by S. W. Packard, attorney for 
plaintiff, and Edsall, Hawley & Edsall, — for defendant, and 
a further stipulation thereto appended, dated May 2d, 1884, together 
with the testimony taken in the case of Wallace vs. Town of Ore- 
gon, and exhibits therein referred to, viz: Exhibit A, and also ex- 


‘hibits lettered from “I to P,” inclusive, stating at the same time that 


the plaintiff introduced the evidence given on the former trial of the 
case of Alexander Wallace against the Town of Oregon, for the 
purpose of showing what the evidence was in that case in support 
of the claim that the matters in controversy were res adjudicata, not 
intending thereby to waive the benefit of the estoppel which the 
plaintiff claimed against the defendant, owing to the recitals in the 
bond and the records made by the officers of the town and the 
auditor of state. 

The following are said stipulations and testimony in the 
98 Wallace case, and exhibits and records and documents referred 

to in said stipulation: 


99  \UnitTEep STATEs OF AMERICA, 
NoRTHERN District OF ILLINoIs. | ~ 


In THE Cixcurr CouRT OF THE UNITED STATEs For sAlD Nortu- 
ERN DistRICT. 
Eliza Jennings 
vs. Assumpsit. 

The Town of Oregon. | 

It is hereby stipulated and agreed by and between the above 
parties by their respective attorneys that the shorthand, reporter’s 
notes of the evidence offered on the trial of the case of Alexander 
Wallace against the said town of Oregon heretofore tried in this 
court hereto attached may be used, considered and treated as 
though the same was evidence taken in this cause in due form. 

It is understood, however, that either party may object on the 
trial to any of the books, papers or documents referred to, or any of 
the answers of the witnesses given in these reporter’s notes, on the 

ground that the same is not relevant or material, and either shall 

100 be at liberty to offer further and other proof in the cause. 


It is further stipulated that the papers hereto attached and 
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marked respectively Exhibits “I,” «J,” K,“ „M.,“ „N,“ «O,” 
P,“ 4,“ are each substantially correct copies of the original 
papers of which the same respectively purport to be copies, and 
that the paper hereto annexed dated June rst, 1870, is a copy of 
the articles of consolidation made and entered into between the 
Ogle and Carroll County Railroad Company and the original Chi- 
cago and Iowa Railroad Company, which was ratified by the stock- 
holders of said companies at their regular annual meetings held 
some time between the second day of July, A. D. 1870, and Decem- 
ber 1, A. D. 1870, and that said copies, and each or either of them, 
may be read in evidence by either party with like force and effect 
as the original papers, records or articles or a duly certified copy 
thereof from the record. : 
And it is also admitted that the copies of the petition for election, 
and the election notice set out in defendant’s second plea are also 
substantially correct copies of the originals of said papers, and 
101 that no objection shall be taken on account of any clerical error 
or variance between said copies and said exhibits “1” and “J.” 
It.is further admitted as a fact, for the purpose of the trial, that 
William Schultz was elected as one of the justices of the peace of 
the town of Oregon, April 5, 1870, and that he duly qualified as 
justice of the peace by giving bond and taking an oath of office, as 
required by law, April 9, 1870; that he continued to reside and live 
in said town of Oregon, in said Ogle county, until after April 3, 
1871, and during the year 1871, but that he was absent from said 
town, and in the city of New York, from December 26, 1870, until 
about January 6, 1871, and that no successor to said Schultz as jus- 
tice of the peace of said town was elected until the annual town 
meeting, held April 4, 1871, and such successor was not qualified 
by filing his official bond and oath until April 8, 1871, and did not 
receive his commission until April 15, 1871. 
Dated Cnicaco, April 28, 1884. 
S. W. Packarp, Aliorney for Plaintiff. 
EpsAl.L., Haw.ey & EbsALL, Attorneys for Defendants. 


It is also admitted that George M. Dwight was elected super- 

102 visor of the said town of Oregon at the annual town meeting, 

held therein April 4, 1871, and duly qualified as such supervisor 

by taking an oath of office and giving and filing his official bond as 

such supervisor on the roth day of April, 1871, and held such office 
for the next ensuing year. 


May 2, 1884. 
S. W. Pack ann, Plaintiff’s Alt , 
Ens Al. L. & Ens Al. L, Attorneys for Defendants. 
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103 Unitep States Circutr Court. 
Alexander Wallace | 


vs. 
Town of Oregon. 


Before Blodgett, J., and a jury. 
NovEMBER 6, 1874. 


TESTIMONY FOR PLAINTIFF. 


WILIA R. Busser, a witness called on behalf of the plaintiff, 
being duly sworn, testified as follows: 


Direct Examination. 


Witness says: I reside in the town of Oregon, and have resided 
there since 1847. I am town clerk and have been since April, 1874. 
Q. Have you the books and papers of the Town of gon in 

ur possession? A. Ihave, sir. Q. Are you acquainted with 

lias S. Potter? A. Yes, sir. Q. How long have you known 
him? A. I have known him ever since I have been in the Town 
of Oregon. Q. Where has he lived since that time? A. He hag 
lived in Oregon. Q. Does he live there now? A. Ves, sir. Q. 

104 Do you know Fred. H. Marsh? A. Ves, sir; I have known him 
since 1865. Q. Do you know the hand writing of Elias S. Pot- 

ter? I think I should know it. Q. Do you know the hand writing 
of Frederick H. Marsh? A. Yes, sir. Q. (Handing papers to 
witness.) Will you look at those coupons and see if you know 
whose handwriting is signed there as supervisor and whose as town 
clerk, whose handwriting is that? (indicating.) A. To my knowl- 
edge it is Dr. Potter’s—Elias S. Potter. Q. Whose handwriting | 
is that (indicating); whose name is that? A. That I recognize as 
Frederick H. Marsh’s. Q. State to the jury how these are 
signed and who by, all-of them? A. The signatures of these 
bonds seemed to be signed by Elias S. Potter, supervisor. 
Q. What is this name here? A. Frederick H. Marsh. 

Q. Is the name of Elias S. Potter on the right, as supervisor, 

105 and Frederick H. Marsh on the left, of all of these, in the hand- 

writing of these two men? A. Yes, sir; to the best of my 
knowledge. Q. Where were you in April, 1871; in the first part 
of April, 1871? A. To the best of my knowledge at present, I was in 
Oregon. G. Is there any paper there in reference to the appoint- 
ment of anybody as supervisor of the town of Oregon? A. At 
what timer Q. At any time. For instance, the 31st day of 
December, 1870, or the 30th? A. No, sir; I have no document of 
that kind whatever. Q. Is there any filed of that kind? A. 
There is a file of a registration. Q. Is there any file of an ap- 
pointment? A. No, sir; not that I can find. Q. What examina- 
tion did you make among the files in the office for that paper? A. 
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I have made a thorough examination of it and, Mr. Marsh with 
me to assist me. E When did you make it? A. Yesterday 
106 afternoon. Q. In whose possession have your papers been? A. 
In my possession. Q. Did you ever see that paper, the appoint- 
ment of Dr. Potter, and his bond? A. No, sir; I never saw it; I 
looked for it one time in the summer here some time ago and could 
not find it, and thought perhaps I had overlooked the matter. Q. Was, 
or was not, that paper delivered to you by George Hormell, a for- 
mer town clerk of that town? At any time since you have held 
the office? A. Not that I have any knowledge of. Q. Do you 
know any thing about whether it was or was not? A. I don’t 
know as there was 2 such thing anywhere. I never 
saw any such document; I have heard it spoken of and looked 
for it and could not find it. Q. Is it among the files of books 
and documents belonging to the town clerk’s office of the town 
of Oregon, now A. Not to my knowledge. Q. Is it 
107 among them? A. Notas I know anything about, as I said 
before; I got Mr. Marsh to assist me in examining all the papers 
and we could not find it. Q. Is it there or not? A. We could 
not find it. Q. You say you have looked over all the papers of 
your office, and the appointment of Dr. Potter as supervisor of that 
town, is not among the files of that office? A. No, sir, not among 
them. Q. Do you know of Dr. Potter doing any act as super- 
visor, before the election of George Dwight, if he was ever elected; 
his first election? A. No, sir, not to my knowledge. Q. Did you 
ever see any act that has been committed by him some time or other? 
(Objected to.) A. IL have not seen him do anything. Q. Have you 
got any paper in your office showing the registration of parties, 
108 justices of the peace (supervisors), on your records or files? A. 
I think not. Q. ls not there a brown paper among those files 
with the registration of Mortimer W. Smith on it? A. That was 
not as justice of the peace. Q. As supervisor? A. Yes, sir, I 
have that. Q. Let us see what that is = produces paper), 


* whose handwriting is that? A. Well, that is Mortimer 


Smith’s handwriting. I have seen his handwriting frequently. Q. 
Now, sir, have you any other papers connected with this matter of 
voting donations to the first division of the Ogle and Carroll County 
Railroad? A. Perhaps I have — Q. Any other? A. 
Yes, sir (producing.) Q. This last vote of $40,000 is what I want; 
are these all the papers that you have in your possession as town 
clerk? A. They are all here, to the best of my knowledge. Q. I ask 
you if these are all the papers that you havehere? A. I answer 

109 as I did before, I took the safe, it was a little safe got up for the 
urpose of keeping the town records in; the papers are all here 

that Thad in my possession, as far as my knowledge goes. We 
have looked as I stated before, we looked the papers all over, Mr. 
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Marsh and myself, to see that we got all the necessary papers, and 
we believe we have all that could be found in the town clerk’s 
office, and we have all that were delivered to me, to the best of my 


knowledge. 


Mu. Eos ALI: Q. Delivered to you by whom A. By the 
former town clerk. Q. Mr. Hormell? A. Yes, sir. - 

Mr. Dutcuer: Q. Now I ask you if there were not the papers 
of three different votes of donations to the Ogle and Carroll County 
Railroad delivered to you by George Hormell, former town 

clerk ? ä 
110 A. All very true. Now if there were any other papers aside 
from them, I have no knowledge of it. Q. Lou say you have 
made diligent search among all your books and papers, and cannot 
find any others? A. Yes, sir. | | 

Mr Dutcher of plaintift’s counsel states that the record of one of 
these votes in question is gone, also that the papers that were here 
on the former trial were taken home to Mr. Hormell and delivered. 

Q. (Handing record to witness.) What is that? rot 90 to.) 

Q. Ie that a part of the records of the town of Oregon? A. Ves, 

sir. Q. This purports to be an election notice, dated the 24th day 

of May, 1870, notifying the legal voters that an election will be held 

for the purpose of voting $40,000, which is the vote we are talking 4 
about here. 

The Court: It appears on the regular records of the town. 

Mr. DutTcuer: Yes, sir. : 

The Court: That is sufficient. 
111 Mr. DutcHer: Q. Whose name is that? (Witness points 
out name.) Q. What is the date of that? 

The Court: That will show for itself. 

Mr. Ens ALL: Just give us the page that it is on? 

Mr. Dutcuer: The election notice is page 7 (which is the rec- 
urds of which “ Exhibit I” is a copy. The certificate of the clerk of 
that election is page 8. The election is 9, 10, 11,12 and 13. Ex- 
hibit R,“ is a copy of the certificate and election.) 

Mr. WituiaMs: That is the minutes of the meeting. 

Mr. DutcHer: Yes, sir. The record of the registration of 
Mortimer W. Smith will be found on page 17, which is “ Exhibit P,” 
hereto attached. The appointment of Elias S. Potter as supervisor 

of the town of Oregon, page 17, which is “ Exhibit M,” hereto 
112 attached. I offer that book and contents in evidence in this 

case. (This book, contains, on pages 19 and 20, the record of the 
meeting of the board of town auditors, held March 28, 1871, that 
being the only meeting between December 393870, and April 4, 1871. 
At this meeting of March 28th, E. S. Potter’s name is si as 
supervisor, and acting as a member of the board, together age! H. 
Cartwright, justice of the peace, and F. H. Marsh, town clerk. All the 
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material portions of said book are shown by the copies made there- 
from and contained in the exhibits hereto annexed, except said meet - 
ing of March 28, 1871, above referred to. 

The Court: I think it admissible. | 

Mr. Epsatt: We will save an objection, particularly to the 
supervisor’s resignation. 

Mr. Dutcner: What papers are those which you hold in your 

hands? Do they belong to the town clerk’s office of the town 
113 of Oregon? A. Yes, sir. Q. (Handing paper-bound book to 

witness.) What book is this? A. It is a book that was 
— — records when I took possession of the office. Q. Well, 
what book is it? Is it a part of the town reeords of the town of 
Oregon, or not? A. Yes, sir; it is. 

The Court: How do you describe it, Mr. Dutcher? A. It ig 
merely a record book of the town of Oregon. That is on it in large 
letters. It is a paper-bound book. The other is a leather-bound one. 

The Court: Is there anything in that book which you wish 
to offer? 

Mr. Dutcuer: I will see what there is in here. I have not*had 
time to examine it. I supposed the originals would be here, as they 

were on the last trial. Q. I understand you to state, witness, 
114 that you have never seen in your office, and now cannot find, 

after diligent search, the official oath or bond of Dr. Elias S. 
Potter, supervisor? A. No, sir; to the best of my knowledge. Q. 
Who was your predecessor as town clerk? A. Mr. George Hormel. 
Q. Who preceded him in the office? A. Mr. Frederick H. 
Marsh, I think. — 

Cross- examination waived. 

Resignation of Mortimer W. Smith (being the same as Exhibit 
« P,” hereto annexed), read in evidence under objection and excep- 
tion of defendant’s counsel. Election notice read in evidence (being 
the same as Exhibit “J,” hereto annexed). Also record of meeting 
23rd of June, 1870 (being the same as Exhibit “R,” hereto 
annexed); also appointment of Dr. Potter (being the same as Ex- 
hibit “« M.“ hereto attached) (under objection. ) 

The Court: I suppose there is no dispute among you gentle- 
men but that the 2 oath of office was presented here at the 

former trial. 
115 Mr. EpsAl. I.: There was a paper of that kind presented here, 

and it was the one that was proved to be antedated hack to the 
zoth of December. We raise no objection on account of the orig- 
inals not being produced, certified copy of call for meeting read in 
evidence, the same being a part of records of another case in this 
court, under objection and exception of defendant’s counsel. (This 
is the same as Exhibit “I,” hereto attached.) Also Exhibit“ M.“ 
of bill of complaint of William J. Mix and others, against Elias S. 
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Potter and others, purporting to be the appointment of Elias S. 
Potter, as supervisor, on the 31st day of December, 1870. (This 
is the same as Exhibit . M,“ hereto attached.) Also Exhibit . U,“ 
in the same case, which purports to be the official bond of Elias S. 
Potter (which is the same as Exhibit “ N,“ hereto attached). Also 

Exhibit . O,“ purporting to be the oath of office taken on the 
116 31st day of December, 1870 (which is the same as Exhibit 

« O,” hereto attached). Also Exhibit “Q,” purporting to be 
the certificate of the clerk (which is the same as Exhibit Q.“ 
hereto attached.) 


Recess to two P. M. 
Two p. M. 


117 Georce W. HorMELL, a witness on behalf of the plaintiff, 
being duly sworn, testified as follows: 


Direct Examination by Mr. Dutcher. 


Q. What is your name? A. George W. Hormell. Q. Where 
do you lives A. Town of Oregon, county of Ogle, State of Illi- 
nois. Q. How long have you lived there? A. About twenty- 
one years. Q. How long have you known Elias S. Potter? A. 
I have a recollection of him some eighteen years. Q. Do you 
know his handwriting? A. Yes, sir. Q. How long have you 
known Frederick H. Marsh? A. About nine years. Q. Do 
you know his handwriting? A. Yes, sir. Q. (Handing bond 
to witness) State to the jury whose handwriting that is signed to 
the bonds and coupons that are here 7 (Objected to.) A. Fred- 

erick H. Marsh is signed here as town clerk, and Elias S. 
118 Potter as supervisor. 
The Court: Is the signature there the genuine signature 
of those men? A. Yes, sir. 3 

Mr. DuTcHER: Did you ever hold the office in that town? A. 
Yes, sir. Q. Do you recollect the papers that were here at the 
last trial, and used in this court? A. I recollect having a number 
of papers here. (Bonds offered in evidence by plaintiff's counsel. ) 
(Objected to as immaterial.) 

The Court: For what purpose do you introduce the bonds? 

Mr. DutcHER: They are introduced to show that they are coun- 
tersigned and registered in the auditor’s office of public accounts at 
Springfield. | 

The Court: Are there any recitals in this bond that it shall be 
in conformity with law or anything of that style? 

Mr. DutcHEer: No, sir; they are in the usual form of muni- 
cipal bonds? i 

The Court: Is it not admitted that these are the bonds 
119 from which the coupons in question are cut? 
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Mr. Wu. Liaus: Yes, sir. (Plaintiff’s counsel reads bonds in 
evidence, being the same bonds from which the coupons sued on in 
case of Wallace vs. Town of Oregon.) 

The Court: All the bonds bear the certificate of registration? 

Mr. DutcHEr: Yes, sir; the only difference in the bonds is that 
some are payable at different dates. Q. Do you know James H. 
Cartwright? A. Yes, sir. Q. Has he ever acted in any official 
capacity in the town of Oregon? A. Ves, sir. Q. What? A. 
Justice of the peace. Q. you recollect when he commenced 

acting as justice of the peace? A. I do not. Q. For how 
120 long has he continued to act, if at all, as justice of the peace? 

A. About five years, to my recollection. Q. For the last five 
years; he is justice of the peace now, isn’the? A. Ves, sir. Q. Do 
you know how long Frederick H. Marsh performed the duties of 
any office in the town of Oregon, and if so, when did he commence 
to perform such duties, and when did he go out of office? A. He 
went out of office, I think, some time in December, 1873-1872. Q. 
Who succeeded him? A. I did. Q. What office? A. Town 
clerk. Q. How long prior to 1872 had Captain Marsh held the 
position of town clerk in said town? A. My recollection is about 
three "gers Q. Who was the town clerk in the spring of 1871— 
April? A. Frederick H. Marsh. Q. If he was town clerk in the 
8 ring of 1871, was he or not in the fall of 1870? (Objected to.) 
a. ell, how do you know he was? A. As far as my recollection 

of records, there was no appointment made. (Objected to; 
121 objection sustained.) 

Cross-Examination by Mr. Williams. 

Q. All you know is that in the spring of 1871, when you came 
to Oregon, Mr. Marsh was acting as town clerk? A. Yes, sir. 
Q. hether he had been prior to that time, you couldn’t say? A. 
No, sir. 

Re- direct Examination by Mr. Dutcher. 


Q. He acted as town clerk when you went away? A. Yes, 
sir. Q. And he was acting when you came back? A. Yes, sir. 


Freperick H. Marsu, a witness called on behalf of plaintiff, 
122 was duly sworn, and testified as follows: 


Direct Examination by Mr. Dutcher. 


Q. What is your name? A. Frederick H. Marsh. Q. Have 
you held any in the town of Oregon and county of Ogle, and 
do you hold any now? A. I was town clerk at one me. Q. 
When did you commence acting as town clerk of that town? A. I 
believe it was in 1868; I am not positive us to the date. Q. How 
long did you act as town clerk of thattown? A. About three 


go 


years. Q. Do you know who was acting as 133 of the peace 


of the town of Oregon in December, 1870, and April, 18717 A. 


James H. Cartwright. 


Cross- Eæxumination by Mr. Williams. 


Q. From what time to what time was James H. Cartwright 

acting as justice of the peace? A. Well, I don’t remember; he is 

acting now, but I do not remember the time he was elected; it 

123 was, I think, probably in 1869 or 70, somewhere along there; 

I do not remember exactly what year it was. Q. He has been 
acting since that time? A. Yes, he is acting now. 


WILIA SCHULTZ, a witness called on behalf of the plaintiff, 
124 was duly sworn and testified as follows: 
Direct Examination by Mr. Dutcher. 


Q. What is your name? A. William Schultz. Q. Did you 
ever hold any office in the town of Oregon? A. Yes, sir. Q. 


What? A. Justice of the peace. Q. Any other office? A. Yes, 


sir; town clerk. Q. When did you commence acting as justice of 
the peace in the town of Oregon, and when did you cease to act? 
A. I was elected in 1870, I think April, 1870. Q. How long did 
you act? A. Until the 2d or 3d of March, 1871. Q. Why didn’t 
you act any longer? A. Because I resigned. Q. Were you 
absent at any time while you were acting as justice of the peace; if 
so, when and where were you? A. I was absent the last of De- 
cember, 1870, about a week I was away down to New York City. 

Q. About what day in December, 1870, did you leave, and 
125 about what time did you come back to Ogle county in the State 
ol Illinois? A. I think I left Oregon on the 26th of December 
and got back there again about the 6th day of January. Q. Who 
was the other acting justice of the peace of that town besides you? 
A. James H. Cartwright. 


Cross-examination waived. 


M. W. Smitn, a witness, called on behalf of plaintiff, was 
126 duly sworn and testified as follows: 


Direct Examination by Mr. Dutcher. 


Q. What is your name? A. Mortimer W. Smith. Q. Where 
do you liver A. Oregon, Illinois. Q. How long have you lived 
there? A. Twenty-two years. Q. In the year 1870 did you 
hold any office in the State of Illinois? A. That year I was elected 
to the legislature. Q. Did you take your seat in the legislature 
under that election? A. I did. Q. In what month did you go 
to Springfield? A. I went there the last of December or the first 
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of January. Q. Well, sir, did you go the same day you gave your 
resignation? Were you on your way then to the depot? A. I 
wasn’t on my way to the depot, but I went my first opportunity 
after that, the first conveyance out, I think. Q. The first train 
127 afterthat? A. Ves, sir. Q. Had you held any office up to that 
time in the town of Oregon? A. Yes, sir; I was supervisor of 
thetown. Q. Then youacted up to the time you sent in your resig- 
nation? A. Ves, sir. Q. Up to the date that is on that paper 
ve paper to witness), the 30th of December? A. Yes, sir. 
. You immediately proceeded to Springfield and took your seat 
as a member of the house of representatives? A. Yes, sir. 


Cross-Examination by Mr. Williams. 


Q. What time did you commence to act as supervisor? A. I 
think I was elected, I am not certain whether it was that spring or 
the spring before; I think it was the spring before. Q. You say 
that you left Oregon immediately after offering that resignation 
that is shown there? A. Yes, sir. Q. Did you leave on 
that day? A. Not that day. I think I was at Springfield 
on the first day of the session, and I think there was a 

day intervening, I am not certain, but that was on Saturday and I 
128 started on Monday. Q. You started on Monday, you think? A. 
It may have been so, I don’t recollect. Q. Do you know what 
day the session opened at Springfield, the day of the week? A. No, 
sir; 1 do not, it was on Thursday or Wednesday, I think, the first 
week in January, if I recollect right. Q. You had a supervisor’s 
book, did you not? A. Ves, sir; at that time, I had. Q. Did you 
deliver that to any one on leaving? A. No, sir; I did not. Q. 
Vou left it in your office? A. Ves, sir. Q. When did you re- 
turn from Springfield? A. In April or May of that spring. Q. 
Before, or after the regular election of town officers that year? A. 
After. Q. Where was the supervisor’s book on your return, was 
it in your office? A. I think it was still in my office. Q. You 
think then the supervisor’s book had not been out of your office 
during the time of your absence at Springfield? A. I cannot say 
what may have been done while I was gone, I think it was 
129 there. 3. You left it there when you went to Springfield, and 
found it there on your return? A. Yes, sir. Q. That super- 
visor s book is the ial book in which the accounts of the super- 
visors of the town are kept? A. Ves, sir. Q. Is there any other book 
or books that has — from one supervisor to the other with the 
office? A. I think that is the only one I ever had in my ion. 
There may be a book in which auditing is done, I don’t know. Q. 
This supervisor’s book then, as I understand it, is what is termed the 
supervisor’s book of the town, and passed from one supervisor to 
the other, under the law? A. Yes, sir. Q. That is the book 
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you have reference to? A. Ves, sir. Q. Whom did you deliver 

your resignation to? A. I think to Captain Marsh, town clerk. 
Q. Frederick H.Marsh? A. Ves, sir. 

130 The Court: Q. You qualified and acted as member of 
legislature that winter? A. I did, sir. * 


. Re-direct Examination by Mr. Dutcher. 
Q. Have you any recollection about that supervisor’s book being 


in your o 

The Court: O, I don’t think that cuts any figure here. 

Mr. DutcHER: I don’t think it does, either. I only wanted to 
satisfy myself that he was entirely mistaken. It is admitted by the 
defendants that there was no tax levy extended upon the collector’s 
books, or any money collected through the officers of the town of 
Oregon, or the county of Ogle, for the purpose of paying the 
amount in question. 

Coupons offered in evidence, being nineteen coupons from bonds 
numbered 29 to 33 inclusive, and 47 to 60 inclusive, which were 
sued upon in the case of Wallace vs. Town of Oregon, one of which, 
viz., that from bond No. 29, is as follows: (The clerk will here 

insert same.) The others are like the furegoing coupon, except 
131 as to number of bond from which they were cut. 
(Received subject to objection.) 
Plaintiffs rest. 


TEsTIMONY FOR DEFENSE. 


132 F. H. Marsn, recalled on behalf of defendants, testified as 
follows: 


Direct-Examination by Mr. Edsall. 


Q. Were you ever town clerk of the town of Oregon, Ogle 
county, of this state? A. Yes, sir. Q. At what time? A. I 
believe from 1869 or 1870 to 1872. Q. Were you ever in the 
employment of the Chicago and Iowa Railroad Company? A. I 
was. Q. Did you state what year you were town clerk? A. I. 
said I believe I was town clerk from 69 to 72. I am not positive 
as tothe years. Q. I wish you to look at the entry on page 17 
of this record, which is the entry that is referred to as the appoint- 
ment of Elias S. Potter as supervisor, and state if you were town 
clerk when that entry was made — entry is the same as Ex- 
hibit « M“ hereto attached)? A. I was; yes, sir. Q. When was 

that entry made on your book, if youknow? A. It was made 
133 the day before the spring election, I believe, if you can tell what 
year that was. Q. What year? A. 1871. Q. Whatelec- 
tion? Township election? A. Ves, sir. Q. The day before 
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the town meeting in the spring of 18717 A. Yes, sir. Q. What 
time in the day was it made? A. That I can not tell. Q. Who 
met there on that occasion? A. When this was made? Q. 
Yes? A. Well, I entered this record from the time. Q. Well, when 
the transaction was done from which you made the entry, who 
were there? A. Captain Cartwright and myself. Q. et at 
what place? A. In the office of J. H. Cartwright. Q. In the 
town of Oregon, up there? A. Ves, sir. Q. What time in the day 
was that meeting held? A. Well, I can not tell that, because I 
can not understand your question clearly, whether you mean the time 
this appointment was made, or whether you have reference to 
134 signing the bond. Q. Well, when the appointment was made? 
A. ell, that was made in the evening. Q. What time 
in the evening? A. That I cannot tell, what time exactly, it was 
after dark. Q. After dark on the day before the town meeting? 
A. Yes, sir. Q. To elect what officers was the town meeting? 
A. To elect supervisor and other town officers that were to 
elected that year. Q. Who was present on that occasion, besides 
— and Mr. Cartwright? A. There was Mr. Potter, no, 
r. Potter was not present, Mr. Gale and Mr. Petrie, and there 
were parties coming in the office at the same time, but I don’t 
know who they were. There were certain parties coming in and 
out; I don’t know who they were; I believe Mr. Potter was in 
there once. Q. Was this known to the public there at that time? 
A. No, sir. Q. Yousay Mr. Cartwright was there; was he in 
135 the employ of any railroad company? A. No, sir, I don’t know 
whether he was in the employ of the railroad then or not. Q. 
Before that time or after? A. I know he has been since that time; 
I don’t know whether he was at that time or not, of my own per- 
sonal knowledge. Q. That transaction occurred there when you 
—that is, you and Mr. Cartwright assumed to appoint Mr. Potter 
as supervisor; you say that occurred on the evening before the 
election, the next day? A. Yes, sir. Q. Turn to the record, 
page 17? A. Les, sir. Q. What is the date of that entry? A. 
It is dated the 31st day of November, 1870. Q. And it 
was actually done the next April after? A. Yes, sir. Q. The 
day before town meeting? A. Yes, sir. Q. Was Frederick G. 
Petrie there. A. I think he was. Q. Do you know whether he 
held any office in the Chicago and Iowa Railroad Company or not? 
A. No, sir; I do not know, that is of my own actual knowledge. 
136 Q. (Handing coupons to witness.) Just look at those so as to see 
the signatures and the date of them? A. Thereis nodate on them, 
they are signed by myself and E. S. Potter. Q. When were those 
papers signed, those coupons and bonds? A. They were signed 
on the evening before the township election at the same time the a 
pointment was made. Q. At what date were the bonds dated? 
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A. On the 31st of December, 1870. Q. They were si in 
April and dated back to December? A. Yes, sir. Q. ill you 
turn over to page 19, the meeting of the board of town auditors, 
where Mr. Potter’s name appears, I wish you to examine this signa- 
ture, E. S. Potter, on page 20 of this book, what date is it? A. 
28th day of March, 1871. Q. Was Mr. Potter present at that 
meeting? Did Mr. Potter take any part in that meeting as 
supervisor? A. No, sir. G. Do you know when your name 
was put there? A. No, I do not, that is the date, I am not positive 

about that. Q. Did you ever know of his assuming to act 
137 as supervisor at any time before that night there? A. No, sir. 

Q. When did you say these coupons and bonds were signed? 
A. They were signed on the day preceding the town election. Q. 
In the day time or night time? A. It was in the night time or in the 
evening. Q. How late in the night did it take to go through with 
the inquiry? A. I don’t remember, probably eleven or twelve 
o’clock, it might not be that late, I don’t remember as to the exact 
time. Q. Who was present at that time? A. There was Dr. 
Potter, Mr. Gale and Mr. Cartwright. Q. Do you remember 
whether Mr. Gale held any office in either of these railroads ?. A. 
I don’t know of my knowledge, I suppose he did. Q. What was 
done with those bonds after the signing? A. I left them 
in the possession of Mr. Potter, I never saw them after- 

wards. Q. What did you understand was to be done with 
138 them, you were one of the parties there. Q. State 

briefly what it was? A. I believe it was Captain Cart- 
wright and myself discussing as to the propriety of signing those 
bonds, and Dr. Potter assured me they should be held in his hands 
the same as the hands of a third party; they should not go out of 
his hands until it was decided it was right; whether he meant de- 
cided by a court of law or not I don’t know, but in connection with 
that he said he would go in and see Mr. Irving about it, who was, 
I believe, practicing in Chicagoat the time. Q. You know about 
that oath of office and bond referred to, don’t you? A. Yes, sir. 
Q. When were they in fact executed and the oath in fact taken 
and the bond in fact signed? A. The same time the other papers 
were signed. Q. Just before the election in April? A. Yes, sir. 
Q. Who was the security on the bond? A. Mr. Gale and Mr. 
Petrie. Q. Frederick G. Petrie? A. Yes, sir. Q. Where 
were those books and records kept from the time those entries were 

made for several weeks afterwards? A. They were kept right 
139 there in my store. Q. How soon did the fact, if you know, be- 

come public that those papers had been signed? A. I do not 
know; it was public to some at that time, to some parties in town. 
Q. Well, so that people really knew of it, so that it was public? A. 
I do not know, it was not discussed for some time. It was some time 
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afterwards, with some parties in town. Q. A few individuals 
knew it? A. Ves, sir. Q. Had you ever been requested to sign 
those bonds before that time; if so, by whom? A. Yes, sir, I had 
been requested to sign them. Q. By whom? A. By whom, 
that I don’t remember; that is, the particular person. The matter 
was spoken of some time before the railroad got there. Q. Do 
you know of any efforts being made to get any other person ap- 
pointed supervisors and have them signthem? A. Yes, sir; efforts 
were made to get Mr. Dwight, and Mr. Dwight refused; also Mr. 

Sharpe. Q. Do you know who applied to Mr. Dwight to be 
140 appointed and sign the bonds? A. I believe—no, sir; I don’t 

know positively; Mr. Dwight can tell that himself. I don’t know 
about that. Q. Did they try to have any other person appointed 
besides Mr. Dwight? 

Mr. Durenzn: Who do — men by “ they? 

Mr. Ens ALL: Well, these people who were trying to get a super- 
visor appointed to sign the bonds? A. Mr. Cleaveland; Mr. 
Sharpe was spoken of. Q. Were those men connected with the 
railroad—these third persons? A. The question was asked me 
before. Of my own knowledge, I don’t know. I never saw the 
record of their corporation, and do not know anything about it of 
my own knowledge. Q. Do you know who acted as directors, for 
instance, of the Chicago and Iowa railroad—as president? A. No, 
sir; I never saw the records to know. Q. Do you know who 
acted in public and who assumed to have matters in charge? A. 
Mr. Petrie was supposed to be president. I did not know anything 

about it. Q. Who were the directors acting with him? A. 
141 Mr. Potter and Mr. Gale. 

Mr. DutcuEer: You have made a mistake. He asked about the 
Chicago and Iowa railroad. A. I thought it was the Ogle and 
Carroll County railroad. Mr. Hinckley was the president of the 
Chicago and Iowa railroad. 

Mr. Ens ALI: Mr. Petrie was president of the Ogle and Carroll 
County road? A. Ves, sir. Q. And Mr. Gale and Mr. Potter 
were directors? A. Ves, sir. That is, supposed to be. I don’t 
know whether they were direc:ors or not. G. They acted as such, 
I understood you to say. Is this the same Potter and Gale that — 
referred to before as being concerned with the appointment of Mr. 
Potter as supervisor? A. Yes, sir. Q. Do you know whether 
either of them acted as directors in the Chicago and Iowa company? 

A. Idonot. Q. Do you know when this road was built through 
142 from Rochelle to opposite Oregon there—the original line? A. 
Yes, sir. Q. When was it? A. Ia 1871 it was completed to Ore- 
gon. It got there about the first of April, 1871. Q. Had the track been 
built and completed between Rochelle and Oregon in January, 1871? 
A. No, sir. Q. Hadn’t been any iron laid, had there? A. I don’t 
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remember as to that. There might have been some little laid, but 
I don’t remember as to that; very little, if any. Q. Had there been 
anything done west of Rochelle at that time, that is in the way of 
laying the track except grading? A. I don’t know whether there 
had been any ties scattered along or not, but there might have been. 
I don’t remember. I think there had been some ties laid along 
there. I know there was now. 


 Cross-Examination by Mr. Dutcher. 


143 Q. Wasn't there iron laid for several miles? A. I think there 

was. That was the time they were to intersect with the North- 
Western. Q. Do you know what did stop the laying of iron, 
was it not the tearing up of the frog of the connection with the 
North-Western road? A. Ves, sir. Q. What office do you hold 
in Ogle county now? A. I do not know. Q. Have you been 
elected to any lately? A. Well, supposed to be, yes, sir. Q. 
What office? A. Supposed to be elected to the legislature. Q. 
What office does Mr. Petrie hold; this vagabond you have been 
speaking about holding office in Ogle county? A. I have not been 


talking about any vagabond? Q. Well, I meant the inference from - 


the testimony. A. He is judge of the County court. Q. When 
was he elected? A. Last fall. Q. You say that bond was ante- 
dated, was not the date printed on every one of those bonds and 
was there ever a scratch of the pen put upon it? A. That is 
144 the blank form; I don’t remember about this; if you remember, 
there was two sets of bonds issued, and one was spoiled. Q. In 
all the bonds that were issued, was not that (indicating) printed 
in? A. If I could see the original bond I could tell, I don’t 
know because there was two sets of bonds printed and one was 
wrong, and whether it was on account of the printing or not I do 
not—so I could not answer that question. Q. On the 31st day of 
December, 1870 did you have a conversation with Captain Marsh 
and Dr. Potter at the hotel of Mr. Lee, in reference to appointing 
him supervisor of the town of Oregon? A. Yes, sir; J did. Q. 
What was the understanding about your appointing Dr. Potter that 
night? A. I do not understand there was any understanding at 
all as to who should be appointed; it was spoken of. Q. It was 
talked about that night? A. Les, sir. Q. But the actual appoint- 
ment was made just before the town meeting in 1871° A. 
145 Yes, sir. Q. as not that result written on the record book 
about that time and the dates filled up afterwards? A. You 
want to know if this was written in the book on or about Decem- 
ber 30th? Q. Yes, but the blank that was filled up and that copied 
from? <A. No sir; it was not. 
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146 James H. CARTWRIGHT, a witness called on behalf of the de- 
fendant, was duly sworn, and testified as follows: 


Direct Examination by Mr. Edsall. 


Q. Have you with you a copy of the articles of consolidation of 
these railroad companies? A. — a copy — copy.) 
This is it. (This is the same as Exhibit A hereto attached.) 

Mr. DutcHER: We make no further objection to that paper 
than we do to the original. 

Mr. Epsati: Will you state who were the directors of the 
Chicago and Iowa Railroad Company in 1870 and 1871; well, in 
April, 1871; who acted as directors of the company—had control 
of its business? A. I don’t know that I could tell who all the 
directors were; Mr. Hinckley was the general manager and presi- 
dent, Mr. James V. Gale was the vice president, and Philip D. 

Shumway, I think, was secretary. I don't think I could name 
147 the directors without refreshing my recollection upon that point. 

Q. Do you know whether Mr. Petrie or Mr. Potter were 
directors of either company, or president? A. I think they were. Q. 
Directors? A. I think they were directors. Q. Of the Chicago 
and Iowa? A. That is my recollection. Q. Did they hold any 
office in the Ogle and Carroll County railroad, up to the time of 
the signing these papers of consolidation? A. At the signing of 
those? Q. Yes? A. Mr. Petrie was president at the time of 
the consolidation, and, I think, Mr. Potter was a director. Q. In 
the Ogle and Carroll County -railroad? A. In June, 1870. I 
think that was the first day of June, 1870. Q. After the execu- 
tion of the papers of which this is a copy, what company, if any, 
has had control and management of the road, what company did so 
up through the year 1871; what was done with this paper after it was 

signed? A. I don’t know; I don’t know when it was signed; I 
148 didn’t see it at the time of signing. Q. Do you know when this 

was signed? A. No, sir. Q. Do you know what was done with 
it after it was signed? A. The first time I saw it after it was signed 
was, I should say, in June or July, 1871. Q. Where did you then see 
it? A. In my office. Q. Where had it been before that time, 
after the writing of the paper? A. I don’t know; Mr. Petrie had 
it when I first saw it. Q. He was one of the directors of the 
Chicago and Iowa company; was he one of the men acting as such? 
A. I don’t know how he acted, or whether he acted as director; he 
was reputed to be a director and president of the Ogle and Carroll 
County Railroad Company. Q. Did you draw the original paper; 
did you write it or make a copy of it? A. I had something to do 
with it; I didn’t draw it all. Q. Didn’t you make out the fair 
copy, that is, write out the copy which was in fact signed? A. No, 
sir; a clerk wrote the copy, the one that was signed; I might 
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149 have had something in the one that was finally signed, perhaps. 

Q. When was this drawn? A. About the time it bears date; 
I suppose it was; I don't remember. Q. And the next you saw of t 
was in the summer of 1871? A. Ves, sir. Q. And then Mr. 
Petrie had it? A. Ves, sir. Q. You said that Mr. Potter and 
Mr. Petrie and Mr. Gale acted as directors or presidents of one or 
both of these railroad companies? A. They were reputed to; I 
never saw them act; I was never present at their deliberations. Q. 
You were the attorney of the Chicago and Iowa company, were 
younot? A. Yes, sir. Q. And you understood them to be 
holding these offices, did you not? A. Ves, sir. Q. When did 
you commence to act as the attorney for the Chicago and Iowa 
Railroad Company? A. About the 2d day of August, 1870. Q. 


You are yet the attorney, are you not, of the company? A. Ves, 


sir. 
Cross-Examination by Mr. Dutcher. 

150 Q. Had the Chicago and Iowa Railroad Company any interest 

in common with the first division of the Ogle and Carroll County 
Railroad Company until after the completion of the road and the 
issuing of these bonds? A. I don’t know. Q. Don’t know that 
they ever had any? What did Mr. Petrie say to you about that 
paper when he delivered it, where it had been and why it had been 
in his hands. State what he said when he delivered it to you? A. 
I don’t know as he said anything to me; Mr. Hinckley was present. 
Q. What did he say to Mr. Hinckley? A. He gave Mr. Hinckley 
the paper and said that it was all right, or something like that, and 
he would deliver the paper; Mr. Hinckley delivered the paper to 
me and I took it. Q. Was that before, or after the bonds were 
issued and the road completed, the first division of the Ogle and 
Carroll County Railroad? A. It was after the time. (Articles 
of consolidation offered in evidence. Objected to. Decision re- 

served. ) 
151 Re- direct Examination by Mr. Edsall. 


Q. Do you recollect the time when the road was completed 
over as far as it was completed on the original line, on the east bank 
on the Rock river, opposite the town of Oregon? A. Yes, sir. Q. 
When was that? A. The first day of April, 1871. Q. When 
did the cars commence running? A. They ran to the end of the 
track that day, for the first time. Q. That was the part of the 
road built by the Ogle and Carroll County company, built under that 
name? A. Built by Mr. Hinckley as contractor for the company. 
Q. What company operated the road from that time, from the time 
they commenced running the cars? A. I don't know under what 
arrangement it was operated; it was operated in connection with 
the Chicago and Iowa, directly through. Q. Was it not, in fact, 
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the 8 and Iowa company that was operating it at that time? 
A. I do not know; I do not know to what extent they did. Q. 
152 Well, the men that had charge of their road, were they not 
the ones? A. Men in their employ were running it. Q. On 
what day of April did you say? A. On the first day of April. 
Q. It was before these bonds these bonds were issued, was it not? 
A. Ves, sir. Q. They were not issued until two or three days 
afterwards? A. A day or two afterwards. Q. Since that time 
what company has continued to operate that road in connection with 
the other line? A. The Chicago and Iowa. Q. Has any other 
company ever operated it? A. No company to my knowledge. 
Q. And they commenced operating it about the rst day of April, 
1871? A. I suppose they began then, they had no rolling stock 
of their own, except one old engine; the rolling stock belonged to 
all the roads. 
Tue Court: Toother roads? Neither road had any rolling 
153 stock? A. No, sir, except one old engine which was first 
marked Ogle and Carroll County Railroad Company, and after- 
wards C. & I., they changed the name on it. | 
Mr. EpsatL: Q. By whom was it in fact run and the business 
carried on? A. It was carried on by the employes of the Chicago 
and Iowa. Q. From the time it commenced running in April, 
1871, to the present time? A. Yes, sir. 


Grorce M. Dwicnt, a witness called on behalf of the 
154 defendant, was duly sworn and testified as follows: 


Direct Examination by Mr. Edsall. 


Q. Are you a supervisor of the town of Oregon? A. Yes, sir. 
Q. When were you first elected? A. In April, 1871. Q. Do 
= recollect the day of the month that the election took place? A. 

think it was on the 4th. Q. Of your knowledge at that time. 
who had been the last supervisor of the town, so far as you knew 
at that time? A. Mortimer Smith. Q. Had you ever received 
any knowledge that Mr. Potter had ever claimed to be supervisor? 
A. No, sir. Q. Were you about the town among the people on 
the day of the election? A. Yes, sir. Not a great deal, I was in 
the shop most of the time. Q. Do you know whether it was 
known in the town by the public generally that these bonds in ques- 

tion had then been issued and signed by any one on behalf of 
1§5 that town? A. I don’t think it was, I didn’t know and I didn’t 
see anyone else that knew? Q. Don’t you know that in fact it 

was understood that it was still an open question whether the bonds 
were to be issued or not? Q. State Mr. Dwight what there was 
about in your own way? A. Well, the most I ever said was that 
I was in favor of signing the bonds if it could be done legally, but 
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I should take competent counsel before I should 1 — and that 
Q. 


would be decided by the town of Oregon. en did you say 
that in connection with what did you say that? A. Previous to 
the election. Q. Well, don’t you know that it was understood by 
the people that the question was still an open question whether or 
not the bonds should be signed. 
The Court: In short, Mr. Dwight, did you run as the candi- 
date of a party that was in favor of withholding the signature of 
156 the bonds for the time being, until some court should decide that 
they should be voted; were you running as a candidate of that 
party, a party in favor of withholding the signature to the bonds and 
the delivery of the bonds until it was decided that the town to deliver 
them; that I understand to be your individual position; did the 
party who voted for you vote for you with that expectation? A. 
I know there was a good many who voted for me with that distinct 
understanding, that I would not issue the bonds until it was decided 
I could do so legally; there might have been others who voted for 
me with a different understanding. Q. Was there any other party 
who ran a candidate of some other platform? A. I understood 
that there was another candidate who would not issue the bonds. 
Q. Would not issue the bonds at all? A. No, sir. Q. How 
many candidates were there? A. Two. 


Cross- Examination by Mr. Dutcher. 


Q. ls it not true that the men who supported you were the 

157 men who voted for issuing the bonds as a matter of justice to that 
railroad company; was not that the understanding with the great 
majority of voters who voted for you? A. I don’t know. I know 
know so far as I was questioned about the matter, I never gave any 
man to understand I would issue those bonds if I could not do it 
legally. Q. I asked you if you were not supported by every man 
that has been in favor of voting those bonds, and all the men except 
those that were opposing the payment of these bonds, those that 
were in favor of the Rockford and Rock Island road? A. No, I 
don’t think that every man that voted with me voted with any such 
understanding. There may have been some that did; there might 
have been a good many. Q Will you name one who voted for 
you with any other understanding? A. Ves, sir. Q. Who? A. 
Charles W. Potter, and he is in Chicago to-day; William Buser, 

158 Hugh Ray. Q. Was not the straight issue made up for the 
people between the men that ran Joseph Wagner and those that 

ran you, as to whether those bonds should be issued, or should not 
be issued, and don’t you know it to be true? A. I think that 
was the issue among a great many voters; when you say amongst 
all, I don’t think it was. Q. How many votes did you get, and 
how many did Mr. Wagner get? Q. I cannot tell you; I got a 
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at many more than he did. Q. Didn't Nou beat him nearly 
— to one A. No, sir; I think not; I don’t remember the num- 
bers. Q. Didn’t you beat him three to one? 

The Court: e will not go into majorities here. 

Mr. Durcnkx: Didn't you come into the office within two or three 
days after you were elected and state that you were willing to issue 
those bonds? A. I don't recollect. Q. Didn't you do it, that is 
the question? A. No, sir; I don't think I did. Q. Didn't you 

say to Captain Marsh or to Mr. Petrie or to Mr. Gale, or any 
159 other person, that you were willing to issue those bonds now? 
No, sir. Q. Were you not at some time told that those 
bonds had all been issued, and you would not have any trouble on 
that score? A. I did not know it until nearly a week after. Q. 
Did you know it a week afterwards 7 A. It may have been more 
than a week. Q. Somewhere about that timer A. Yes, sir; 
a week or ten days. Q. You have been supervisor from the time 
of that election up to the present time, haven’t you? A. Yes, sir. 
Q. And are supervisor yet? A. Yes, sir. Q. Did you ever 
use any means or give any notice, if you had any knowledge of it 
that these bonds were not the legitimate bonds of the town of Ore- 
gon until the commencement of the suits on these coupons? A. I 
could explain that a little. Q. I don’t ask for explanations, I ask 
if you ever did anything to notify the bondholders, or any other 
parties, up to the time you made your defense to these cou- 

160 ponsr A. No, sir. 


Re-direct Examination by Mr. Edsall. 


Q. Don’t you know there was in fact a suit commenced there 
in the Ogle Circuit court last summer to restrain the taxes to pay 
these honds7 A. We were enjoined from assessing any taxes to 
pay these bonds? Q. By a suit commenced that same summer? 
A. Yes, sir. N 

Mr. Durcuzn: How do you know it was last summer? 
A. The papers were served on me last summer. Q. What 
time in the summer? A. In the early summer, it was along 
in the summer, my memory of dates is not very good. Q. Will 
you swear that it was before October? A. No, sir; I won't swear. 
Q. Well, why do you say it was early summer? A. That was 

my impression, that is the best of my judgment. Q. Then 
161 some time during that season you had an injunction served 

on you; that is what you mean to be understood? A. Ves, 
sir; my impression is it was the early part of the summer. Q. 
Well if you are mistaken, then you are liable to be mistaken about 
the balance of your testimony, are you not, if your recollection is as 
poor as that? A. I have testified to some things here that I can- 
not be mistaken about. 
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Mr. Sackett: I want to know · whether I undertand the witness’ 
answer to one question. Do I understand you to say that when you 
were running for supervisor you had given parties to understand that 
you would take advice and if it would be proper you would issue 
the bonds? A. I said I would take legal and proper counsel and 
would be satisfied before I issued those bonds. Q. And when you 

— satisfied you would issue them? A. No, I didn’t state 
162 that 


Hucu Ray, a witness called on behalf of the defendant, was 
duly sworn, and testified as follows: 


Direct Examination by Mr. Edsall. 


Q. Do you reside in the town of Oregon7 A. Yes, sir. Q. 
Do you recollect the time when the first division of this Ogle and 
Carroll County railroad was built from Rochelle, over to near the 
river or the opposite side of the river from Oregon? A. It has 
been some years now. Q. When was it completed? A. The 
first of April, 1871. Q. Has it been operated since that time, 
the road? A. Part of it is. Q. What part of it? A. Part 
of it about half a mile east of the river they ran it through, and they 
stayed there from the 1st or ad of April, to some time I think, in 

the fall, probably in November. Q. In the year 1871? A. 
163 Yes, sir; they took the track up then and went away back, 
nearly three miles, started a new tract and run— (Objected to.) 
Defendants’ counsel offers to prove that the consolidated Chicago 
and Iowa Railroad Company took up the last two and a half miles 
and took it a considerable distance south of the town. (Objecti 
overruled.) Q. Were you present at that town meeting April 
1871, when Mr. Dwight was elected supervisor? A. Yes, sir. 
— — — take = in that election? A. I did. Q. Do you 
know whether it was known at that time among the le generall 
tat these bonds had been issued? A. It — x eee d 
Whom did you vote for at that election? A. Mr. Dwight. Q. 
Did you have any understanding as to what Mr. Dwight's position 
was in regard to the issuing of the bonds? 
164 The Court: This is not material, Mr. Dwight has explained 
that himself. 


Cross-examination waived. 
Defendants rest. 
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TESTIMONY IN REBUTTAL. 


Plaintiffs’ counsel reads in evidence the deposition of Mrs. Eliza 
Jennings, which is the same deposition of Mrs. Jennings taken in the 
case of Wallace v. Town of Oregon, September 15, 1874, before 
Peter Ambler, at Salem, Ohio, was also read in evidence in this 
case. 


Plaintiffs rest. Adjourned. November 7, 1874. 


Mr. Dutcher offered to show in evidence certified copy of answer 
filed by the town of Oregon to bill of complaint asking for an 
injunction. a 5 
Testimony excluded. Laws of 1857, 1859 and 1869 put in 
165 evidence (which said laws are the same produced in evidence 
in this case. 
167 Article of agreement and consolidation made this rst day of 
June, in the year of our Lord one thousand eight hundred and 
seventy (A. D. 1870), by and between the Chicago and Iowa Rail- 
road Company and the Ogle and Carroll County Railroad Company, 
both being corporations organized and established under the laws 
of the State of Illinois. 

Witnesseth, Whereas, the parties of the first and second parts are 
desirous of consolidating with each other and are duly 1 
law to effect such consolidation as hereinafter provided. A 
whereas, the parties of the first and second parts have agreed upon 
terms and conditions hereinafter set forth as the terms and conditions 
of such consolidation, and have fixed.upon and regulated the pro- 
ceedings for the purpose of such consolidation by by-laws duly 
established by them respectively; and these articles are framed and 
executed on pursuance of such by-laws. 

Now, therefore, this agreement witnesseth, that in consideration 
of the mutual agreement, covenants, provisions and grants herein 
contained the said parties of the first and second parts do by these 
presents merge, combine and consolidate their respective capital 

stocks, franchises, grants, immunities, privileges, capacities, pro- 
168 perties and rights of way of every name and nature, into one 

company to be called and known by the corporate name and 
style of The Chicago and Iowa Railroad Company,” which said 
consolidated company shall from henceforth have and possess all 
and singular the rights, franchises, powers, immunities, privileges 
and capacities which are or have been granted to er conferred upon, 
possessed or enjoyed by either of said parties hereto by or under the 
laws or enactments of the general assembly of the State of Illinois. 
And the agreement further witnesseth that the said parties of the 
first and second parts have agreed upon and prescribed the follow- 
ing as the terms and conditions of such consolidation, which terms 
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and conditions the said parties of the first and second parts mutually 
covenant, promise and agree to observe, keep and perform, viz: 

ARTICLE 1. The persons who shall be directors of the Chicago 
and Iowa Railroad Company at the time of such consolidation shall 
be the first directors of said consolidated company, and shall act as 
such until the next annual election of directors as is herein pro- 
vided, and until their successors are duly elected. 

ARTICLE 2. The number of directors for any year within such 

limits as are established by law may be fixed, at the annual 
169 meeting of the stockholders by a by-law adopted at such 
meeting. 

ARTICLE 3. The first regular annual meeting of stockholders of 
said consolidated company shall be held on the first Wednesday in 
March, A. D. 1871. Special meetings may be called at any time 
by a majority of the board of directors. The board of directors of 
the said consolidated company shall, at their first meeting, appoint 
all necessary officers, and adopt such by-laws as they see fit, and 
may alter the same as they may from time to time think proper. 

ArTIcLE 4. The corporate seal of the consolidated company 
shall be that of the present Chicago and lowa Railroad Company 
until otherwise ordered. : 

ARTICLE 5. The said consolidated, company is hereby author- 
ized to issue and dispose of an amount of stock equal to the amount 
of donations, municipal and other, made and to be made to the com- 
panies hereby consolidated in such a manner as the board of 
directors may prescrioe, the proceeds thereof to be used in the 
further construction and equipment of said road. 

ARTICLE 6. For each share of stock issued, or to be issued by 

the said Chicago and Iowa Railroad Company to its stock- 
170 holders, and in like manner for each share of stock issued and 

to be issued by the Ogle and Carroll County Railroad Com- 
pany to its stockholders there shall be issued the same amount of 
stock in the consolidated company hereby created. 

ARTICLE 7. The capital stock of said consolidated company is 
hereby declared to be the aggregate of the stocks which the re- 
spective companies were authorized to create by virtue of the laws 
or enactments applicable thereto, or which the consolidated company 
is authorized to create by virtue of this act of consolidation and the 
laws authorizing the same, all of which powers are hereby expressly 
preserved to the consolidated company. 

ArTicLeE 8. Each and every existing bond, lease, contract, 
agreement, obligation, or liability heretofore entered into, assumed 
or agreed to, either by the present Chicago and Iowa Railroad Com- 
pany or by the Ogle and Carroll County Railroad Company shall 
by sacredly discharged, fulfilled, and observed by the consolidated 
company hereby created. 
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ARTICLE 9. Consent and approval is hereby given to a consoli- 
dation between the company formed by these presents and any 
other railroad company on terms which may be determined by the 

board of directors of the company hereby created, full 
171 power and authority is hereby conferred upon the board of 

directors of said consolidated company to make and execute 
any such agreements and do any and all acts and things necessary 
or proper to carry such consolidation into effect, and these presents 
further witness that the said party of the first part in consideration 
of the premises and the sum of one dollar, duly paid by the said 
party of the second part, the receipt whe is hereby acknowl- 
edged, doth hereby grant, convey, assign, set over and vest in said 
consolidated company for the purpose of such consolidation all the 
railroads of said party of the first part, and all the equipments and 
materials used or acquired therefor, and the rights, privileges, fran- 
chises, powers, and all the lands and rights to lands and property, 
money and effects, real and personal and mixed, and ail rights of 
action and things of every name and nature now held or owned by 
the said party of the first part or in or to which the said party of 
the first part hath any right, title, interest or claim either in law or 
equity; and the said party of the second part, in consideration of 

the premises and the sum of one dollar, to it paid by the party 
172 of the àrst part, the receipt of which is hereby acknowledged, 

doth hereby grant, convey, assign and set over to and vest in 
said consolidated company for the purpose of such consolidation all 
the railroads of said party of the second part, and all equipments, 
improvements and materials used or acquired therefor, and the 
rights, privileges, immunities, franchises, powers, and all the lands 
and property, money and effects, real and personal and mixed, and 
all rights of action and things of every name and nature now held 
or owned by the said party of the second part, or in or to which the 
said party of the second part hath any right, title, interest or claim 
either in law or in equity. 

And the board of directors of the said consolidated company shall 
have full power to carry the said consolidation into effect by all 
necessary or proper acts and things for that purpose, and the said 
parties of the first and second parts for the consolidation aforesaid 
do mutually agree and declare that the said consolidated company 
shall go into operation immediately upon the due execution of the 
present articles except as to that portion of the Ogle and Carroll 

County railroad between the towns of Rochelle and Oregon, 
173 now in course of construction, which shall not be affected by 

this consolidation until the track is laid from Rochelle to with- 
in one-half mile of Rock river, within the town of Oregon, and the 
other conditions are complied with to enable said company to obtain 
certain donations from the towns of Oregon, Nashua and Pine Rock, 
and other towns and individuals. 
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At any time after the track shall have been laid as aforesaid the 
consolidated company may take possession of and use said railroad 
‘as a part and parcel of their said railroad, but they shall not delay 
doing the same after the tracks of the two héreby consolidated com- 
panies are connected at Rochelle. 

In testimony whereof, the said parties of the first part and the 
second part have caused their seals to be hereto affixed and same 
to be attested by their respective presidents and secretaries in the 
day and year first above written. 

Tue Caicaco AND Iowa RAILROAD ComPARy, 
L. S. By F. E. HiNcxLRV, President. 

Attest. P. B. Suumway, Secretary. 

‘Tue OGLE AND CarRROLL County RAILROAD Cour Ax v, 
[. s.] By Freperick G. PRrnik, President. 
Attest. M. L. Etrtince, Secretary. 


174 Exuisit I. 


To the Town Clerk of the town of Oregon, in the county of 
Ogle, and State Illinois. 

The undersigned, legal voters of the said town of Oregon, in the 
county and state aforesaid, do hereby make application to you, and 
request that an election shall be held in said town under the pro- 
vis.ons of an act of the general assembly of the State of Illinois, en- 
titled «An act to amend an act entitled an act to incorporate the 
«Ogle and Carroll County Railroad Company, approved March 
«30th, A. D. 1869,” to determine whether said town shall, in its 
corporate capacity, make a donation to the said Ogle and Carroll 
County Railroad Company of the sum of forty thousand dollars in 
the bonds of said town, in such denominations as said company may 
designate—not less than one hundred dollars each, payable, at the 
option of said town, within twenty years from the date of their issue, 
_ bearing interest from date at the rate of seven per cent. per an- 
175 num, payable annually, and principal and interest payable at 
such place as said company may designate, to aid in the con- 
struction of the first division of said Ogle and Carroll County 
railroad; said bonds not to be issued, dated or delivered until said 
company shall have completed said first division of said railroad, 
with a T rail, weighing not less than forty-five pounds to the yard, 
in condition to run trains thereon from a connection or intersection 
with the Chicago and North-Western railway to a point at and 
within said town of Oregon, within one-half mile of the east bank 
of Rock river, and shall have equipped the same with rolling stock 
sufficient to operate a daily train to and from said town for the ac- 
commodation of passengers and freight, nor until said company shall 
have released said town from all liabilities on account of donations 
heretofore voted, except a donation of ten thousand dollars voted by 
said town on the ninth day of December, A. D. 1869, said vote and 
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donation of forty thousand dollars to be null and void unless 
176 said first division of said railroad shall be completed and 
equipped as aforesaid on or before the first day of January, A. 
A. 1871; but in case the same shall be so completed and equipped 
within the time aforesaid, and said company shall execute and de- 
liver said release, then the said bonds to be deliverable upon the 
demand of said company, and to bear date of the day of delivery. 
And we request that immediate notice be given of such election, 
and that the same be héld on the 23d day of June, A. D. 1870. 


Dated this 24th day of May, A. D. 1870. 


H. A. Mix, Christian Lehman, 
Ed. T. Ritchie, Wm. Schultz, 

John Matmiller, G. L. Richardson, 

177 T. M. Elliott, Ernest Lindig, 

A. V. Lang, H. B. Michael, 
John R. Petrie, Benj. Tappen, 

John Rutledge, D. F. Raila, 

E. Piersol, John Sharp, 

L. M. Strop, A. M. Heilig, 

E. B. Frost, J. B. Mix, 

J. Foster, Lewis Wertz, 
Chester Jenkins, A. Jenkins, 

Samuel Wilson, D. H. Carey, 
George P. Jacobs, L. C. Hormell, 
Perry Barker, B. F. Sheets, 

D. C. Sears, John F. Bull, 
Daniel Michael, Ed. F. Dutcher, 
John D. Caxman, J. W. Etnyre, 

G. W. Reiman, Wyck R. C. Reynolds. 
Jacob Buser, Scott Gale, 

George W. Crofts, — Riordon, 

M. L. Ettinger, obert C. Burchell, 
Z. F. Snyder, F. H. Marsh, 
Mortimer W. Smith, George L. Snyder, 
R. B. Artz, Cyrus Eyster, 
Daniel Etnyre, Thomas Chasm, 
Jj. E. Hitt, John Mciaulay, 

F. W. Fox, Oscar Howard, 

H. C. Burchell, Isaac Seysta, 

O. Wilson, Seth Marvin, 
Daniel E. Lee, P. Jacobs, 

Wm. Stair, 

Amos Salisbury, 

Benj. R. Wagner, 

A. I. Ettinger, 

Richard Lee. 

178 I certify that the above is a correct copy from the records of 
this office. F. H. — um Clerk. 
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179 „ ExHnrr J.” 
Election Mol ice. 

Whereas more than twenty legal voters of the town of Oregon, 
in the county of Ogle and State of Illinois, have presented to me, 
clerk of said town, a written application requesting that an election 
be held in said town under the provisions of an act of the general 
assembly of the State of Illinois, entitled an act to amend an act en- 
titled an act to incorporate the Ogle and Carroll County Railroad 
Company, approved March 3oth, A. D. 1869, to determine whether 
said town shall, in its corporate capacity, make a donation to the 
said Ogle and Carroll County Railroad Company, of the sum of 
forty thousand dollars in the bonds of said town, in such denomina- 
tions as said company may —— not less than one hundred 
each, payable at the option of said town, within twenty years from 
the date of issue, bearing interest from date at the rate of seven per cent. 

per annum, payable annually, and principal and interest payable at 
180 such place as said company may designate, to aid in the construc- 

tion of the first division of said Ogle and Carroll County railroad, 
said bonds not to be issued, dated or delivered until said compan 
shall have completed said first division of said railroad, with a T rail 
weighing not less than forty-five pounds to the yard, in condition to 
run trains thereon from aconnection or intersection with the Chicago 
and North-Western railway, to a point at and within said town of 
Oregon, within one-half mile of the east bank of Rock river, and 
shall have equipped the same with rolling stock sufficient to operate 
a daily train to and from said town for the accommodation of pas- 
sengers and freight, nor until said company shall have released said 
town from all liability on account of donation heretofore voted, ex- 
cept a donation of ten thousand dollars voted by said town on the 
gth day of December, A. D. 1869, said vote of forty thousand dollars 

to be null and void unless said first division of said railroad shall 
181 be completed and equipped as aforesaid, on or before the first 

day of January, A. D. 1871, but in case the same shall be so 
completed and equipped within the time aforesaid, and said company 
shall execute and deliver said release, then the said bonds to be de- 
liverable upon demand of said company, and to bear date of the day 
of delivery. 

The inhabitants, legal voters of the said town of Oregon, are 
therefore hereby notified that an election will be held by the legal 
voters of said town, at the court house in said town of Oregon, on 
Thursday, the 23d day of June, A. D. 1870, at 9 o’clock in the 
forenoon of said day, for the object and purpose of voting upon and 
determining the matters and questions hereinbefore and in said 
written application set forth and contained. 


P 
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Given under my hand, at my office in said town of Oregon, this 
24th day of May, A. D. 1870. 
F. H. Mans, Zown Clerk of said town. 


I hereby certify that this is a correct copy of the records on 
182 file in this office. T. H. Marsn, Zown Clerk. 


183 « Exuisit K.“ 


Pursuant to notice given according to law, the voters of the 
town of Oregon, county of Ogle, and State of Illinois, assembled at 
the court house in Oregon, at 9 o’clock A. M. on Thursday, the 23d 
day of June, A. D. 1870. The meeting was called to oie by the 
town clerk, and on motion of W. J. Mix, E. J. Reiman was chosen 
moderator of said meeting, and was duly sworn by the town clerk. 
Proclamation was then made of the opening of the polls, which was 
kept open until twelve o’clock M., when, on motion of O. Wilson, 
they were closed for one hour, until one o’clock, for dinner, by pro- 
clamation of the town clerk. At one o’clock the polls were again 
proclaimed open, and was kept open until six o clock p. M., m- 
ation being made half hour before the closing of the polls. At the 
hour of six P. Mm. the moderator proceeded to count out the ballots, 
until they were all counted, which number equaled the numbers on 
the poll-list. The ballots were then read by the moderator, and re- 
sulted as follows: There being for donation, as stated in the notice, 
one hundred and sixty-three votes; against donation, as stated in the 
notice, twelve votes. The result being publicly read, the meeting 

was then closed. E. J. Reman, Moderator. 


184 Attest, F. H. Marsn, Zown Clerk. 


ren list kept by the clerk at town meeting (special) held at the 
court house in the town of Oregon, in the county of Ogle and State 
of Illinois, on the 23d day of June, A. D. 1870: 


No. Names. No. Names. 

1 Wm. J. Mix. 53 C. H. Watson. 
2 F. H. Marsh. 54 David Gramon. 
3 E. J. Reitman. 55 Daniel Etnyre. 
4 Michael Nohe. 56 James V. Gale. 
5 Jos. Sears. 57 A. McMallen. 
6 Benj. R. Wagner. 58 James Johnston. 
7 T. Mt. Elliott. 59 P. Jacobs. 

8 A. V. Lang. 60 E. Norton. 

9 G. L. Richardson. 61 W. Haminch. 
10 G. P. — 62 Matthew Vaughn. 
11 Orvis Wilson. 63 G. W. Phelps. 
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No. Names. No. Names. 

12 Allen Mulkins. 64 Michael Sours. 
13 F. G. Petrie. 65 J. M. Gave. 

14 A. M. Heilig. 66 E. F. Dutcher. 
15 Scott Gale. 67 Albert Woodcock. 
16 James Cartright. 68 J.S. . 

17 Frill Artz. 69 O. F. Miller. 

18 Robert Davis. 70 * Rutledge. 
19 J. Borbridge. 71 E. R. Light. 

20 Wm. Schultz. 72 John F. Gantz. 
21 De Witt Sears. 73 Saml. Root, Ir. 
22 Richard Lee Sen. 74 G. W. Hill. 

23 John Leedig. 75 Orlando Artz. 
24 John R. Petrie. 76 John Cox. 

25 E. L. Wells. 77 Charles Beaman. 
26 B. F. Sheets. 78 Jacob Buser. 

27 Geo. Shipman. 79 Geo. Poll. 


28 Theodore Reynolds. 80 Lemuel Wood. 
29 Horace Howard. 81 E. Glasgow. 


30 R. H. Lee. 82 James Seyster. 
31 M. W. Smith. 83 Almenn Jenkins. 
32 Wm. Artz. 84 E. T. Ritchie. 


33 Lewis Hormell, Sen. 85 C. Leman. 
34 Erastus Wadsworth. 86 Amos Salsbury. 


35 G. W. Reiman. 87 G. A. Bunker. 
36 Hiram Hill. 88 R. C. Burchell. 
37 Richard Donovan. 89 Lewis Wertz. 
38 E. P. Piersol. 90 William Shott. 
39 John Matmiller. 91 B. Brundage. 
40 Wm. Helm. 92 A. C. Foote. 
185 41 oo Sharp. 93 E. J. Waite. 
42 E. F. Brownell. 94 G. W. Snyder. 
43 David Kailer. 95 Charles Robbins. 


44 Silas Hawthorne. 96 Geo. Dwight. 
45 Elnathan Stevens. 97 J. A. Steffa: 
46 M. L. Babcock. 98 Finly Root. 


47 E. S. Potter. 99 Amos Austin. 

48 Jos. D. Artz. 100 E. P. Frost. 

49 D. Vanston. 101 Jacob Ites. 

50 John Bardwell. 102 Luther Strop. 

51 Jos. W. Hitt. 103 John Reese. 

52 Frank Sours. 104 Chester Eastman. 

186 105 M. L. Ettinger. 141 George Currier. 

106 Elias Etnyre. 142 Frank Keyes. 


107 Jos. Rebberger. 143 A. Barnum. 


re 


ie al 


111 John Post, Sr. 

112 John Feathersperle. 
113 Bernard Loos. 

114 Hugh Rea. 

115 Robert Rea. 

110 W. R. Reynolds. 
117 John Herbert. 

118 James Black. 

119 B. W. Woodside. 
120 Cyrus Eyster. 

121 John Slain. 

122 — Hoar. 

123 — Coxman. 

124 Harvey Jewett. 

— Geo. + hater 
126 Francis Shinn. 
127 Patrick Farrell. 
128 Sam’) Roat. 

129 Wm. Buser. 

130 Dan’l Stoat. 

131 Joseph Matmiller. 
132 Joseph Etnyre. 

133 — — 
134 Davi 

135 Christian 
136 Daniel Lee. 
137 ee Wagner. 
138 L. C. Shiner. 
139 Edward Brown. 
140 Frank Post. 


Total number of ballots 175. 
Attest, F. H. Marsn, 


— 


No. Names. 


144 P. Barker. 

45 J. K. Cleveland. 
— ohn Waldie. 
147 Patrick Danor. 
148 John Grale. 
149 John Reardon. 
150 Tyras Weltz. 
151 H. L. Currier. 
152 H. Soloman. 
153 T. McCue. 
154 Alex Alty. 
155 James Duch. 
156 I. S. Wooley. 
157 Wm. Williamson. 
158 David Collins. 
I 159 S Jame es — 

wis Burr. 

— Clayton Fanble. 
162 Geo. Lelly. ; 
163 John Bull. 
164 Albany Matmiller. 
165 Wm. Starr. 
166 Zac Sinder. 
167 Samuel Cazort. 
168 C. Wessenberger. 
169 A. Jewett. 


170 Jos. Ressler. 


171 Martin Wade. 
172 C. Emerson. 
173 Chas. Potter. 
174 John Post. 

175 A. L. Ettinger. 


Town Clerk. 


I certify that the above is a correct copy from the records on file 
in this office. F. H. Marsn, Tum Clerk. 
187 Exnisit . M.“ 


Town CLErRkK’s Orricx, OrEGON, ILL. 
Board of town auditors met for the es of oe the vacancy 


of supervisor, caused by the resignation of 


mith. ES 
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Potter was appointed to fill vacancy, and the clerk ordered to give 
the certificate of appointment to the said E. S. Potter. 
Witness our hands this 31st day of December, A. D. 1870. 


James H. CarRTRIGHT, P. 
F. H. Marsn, Zown Clerk. 

I certify that the above is a correct copy from the records of this 
office. F. H. Marsn, Zown Clerk. 


188 Exuisit N.“ 
Know all men by these presents that we, Elias S. Potter, of 


the town of Oregon, in the County of Ogle and State of Illinois, as 


principal, and Frederick G. Petrie and James V. Gale, of said 
county and state, as sureties, are held and firmly bound unto the 
said town of Oregon, for the use of the inhabitants of said town, in 
the sum of five hundred dollars, for the payment of which well and 
truly to be made, we bind ourselves, our heirs, executors and admin- 
istrators and each of them jointly, severally and firmly by these 
presents. 

Sealed with our seals and dated this 31st day of December, A. D. 

1870. . 
The condition of the above obligation is such that whereas the 
above bounden Elias S. Potter has been appointed supervisor of said 
town of Oregon, to fill a vacancy caused by the resignation of Morti- 
mer W. Smith; 

Now, therefore, if the said Elias S. Potter shall faithfully dis- 
charge all the duties of his said office, required by him by law, in 
relation to the town revenue, then the above obligation to be void 

and of no effect, otherwise to remain in full force and effect. 


189 E. S. Potter. SEAL. 
F. G. PETRIE. SEAL 
James V. GALE. [SEAL. 


I certify that this is a correct copy of the records of this office. 
F. H. Marsn, Tun Clerk. 


Exuisit “QO.” 
STATE OF ILLINOIS, 
Oc.E Co. 

I, Elias S. Potter, having been appointed to the office of super- 
visor of the town of Oregon, in said county and state, do solemnly 
swear that I will support the constitution of the State of Illinois, 
and that I will faithfully discharge the duties of the office of super- 
visor according to the best of my ability. E. S. Potter. 


Subscribed and sworn to before me this 31st day of December, 
A. D. 1870. J. H. Cartricnt, J. P. [sEAt.] 
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190 Exuisit P.“ 
Town or OrEcon, County or OGLE AND STATE OF ILLINOIS. 


To Fred H. Marsh, Clerk of the Town of Oregon. 
Sm: I have the honor to hand you this day my resignation as 
oo of the town of Oregon. M. W. Smirn. 
ated at Oregon this 30th day of December, A. D. 1870. 


I certify that the above is a correct copy from the records of this 
office. F. af Marsn, Zown Clerk. 


191 Exuisit Q.“ 


Onno, III., July 7, 1870. 
To the Hon. Clerk of the County Court, County of Ogle and State 
of Illinois. 

mR: I have the honor to notify you that the town of Oregon, 
county of Ogle and State of Illinois, on the 23d day of June, A. D. 
1870, voted a donation of forty thousand ($40,000) to the Ogle and 
Carroll County Railroad Company by a vote of 163 for donation to- 
twelve against. I have the honor to be, sir, your obedient servant, 

Frep H. Marsn, Zown Clerk. 

STATE OF ILLINOIS, | 
County or OGLE. 

I, Albert Woodcock, clerk of the County court and of the count 
and state aforesaid, do certify that the above and foregoing is a full, 
true and perfect copy of an instrument in writing now on file in 
my office, with which the above has been by me carefully com- 


I further certify that said instrument was filed in my said office 
on the 7th day of July, A. D. 1870, as appears from the endorse- 
ment of filing upon the back thereof. 
192 ln testimony whereof, J have hereunto set my hand and the 
seal of said court and county at my office in Oregon, this sth 
day of July, A. D. 1871. ALBERT Wooncocx, Clerk. 


[ SEAL. ] 
Endorsed. Filed August 29, 1871. 
F. G. Prin, Clerk. 


Filed March 3, 1873. 
Wu. H. BnuAblRV, Clerk. 


NorTHERN District or ILLINoIs—ss. 

I, William H. Bradley, clerk of the Circuit court of the United 
States for said Northern District of Illinois, do hereby certify the 
above and foregoing to be a true and correct copies of Exhibits I, 


— 
— — 
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J. K, M. N, O and Q, being part of a transcript from 1 1 county, 


Illinois, filed in said court on the 23d day of March, A. 1873, in 
the cause lately pending, wherein William J. Mix ef al. are the 
complainants, and Elias S. Potter et al., are the defendants, as the 
same appears from the said transcript of record now remaining in 
my custody and control. 

In testimony whereof, I have hereunto set my hand and af- 
163 fixed the seal of said court at my office in Chicago, in said dis- 


trict, this 31st day of March, A. D. * 0 
[SEAL. ] Wm. H. Brap.ey, Clerk. 


Endorsed. Filed November 4, 1885. 
WI. H. Brapb.ey, Clerk. 


The plaintiff also offered and read in evidence the certain 

194 stipulation dated January 24, 1885, and filed November 7, 
1885, together with the charge of Judge Blodgett in the case 

of Wallace v. Town of Oregon thereto attached, which was received 
in evidence subject to the objection of the defendant as respects the 
said charge, that the same was incompetent and irrelevant as 


follows: 


195 Urra STATEs or AMERICA, 
NorTHERN District OF ILLINOIS, 


In THE Circuit Court or THE UNITED Srarzs, IN AND For 
Saiw District. 
Eliza Jennings 
vs. 
The Town of Oregon. 


In order to avoid unnecessary expense, it is hereby stipulated and 
admitted that the bonds and coupons referred to in the plaintiff’s 
declaration, numbered from 29 to 37 inclusive, and 46 to 60 inclus- 
ive, are signed with the genuine signatures of E. S. Potter and F. 
H. Marsh, as they purport to be, but nothing is hereby admitted as 
to the official character of said parties who so signed said bonds and 
coupons. 

It is also stipulated and admitted that Alexander Wallace, on the 
18th day of January, 1873, brought suit in this court upon certain 
coupons belonging to certain bonds purporting to have been issued 
by said town of Oregon, and that the pleadings in said case were 

the declaration containing a special count upon the coupons so 
196 sued upon in that suit, and the common counts in assumpsit, 
and the general issue of non-assumpsit duly sworn to. That 


the annexed paper contains a correct report of Judge — | 


charge to the jury in that case, which, so far as competent and per- 


tinent to the issues, may be read in evidence, but the defendant re- 
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serves the right to object to said charge on the ground that the 
same is immaterial, incompetent and irrelevant to the issues in this 
suit. 

It is further admitted on the part of the plaintiff in this suit that 
the value of the taxable property in said town of Oregon, as ascer- 
tained by the last assessment of taxable property within said town, 
for state and county taxes, previous to the issue of the bonds and 
coupons sued upon in this case, to wit: for the year 1870, was less 
than ($200,000) two hundred thousand dollars, that is to say: the 
taxable property in said town was for said year assessed by the 
town assessor of said town at ($159,379) one hundred and fifty- 
nine thousand three hundred and seventy-nine dollars; that such 
assessment was for said year equalized by the board of supervisors’ 
of the county of Ogle, in which said town was situated, at the sum 
of, and reduced to, ($141,985) one hundred and forty-one thousand 
nine hundred and eighty-five dollars; and that the said -equalized 
assessment so made by the board of supervisors was for said year 

equalized by the board of equalization of the State of Illinois at, 
197 and increased to, the sum of ($187,310) one hundred and 

eighty-seven thousand three hundred and ten dollars, as ap- 
pears from the assessor’s and collector’s books for said town, and 
the records and files of said Ogle county; upon which said last- 
mentioned equalized assessment the state and county taxes were 
extended and collected in said town for said year. 

And it is further admitted that at the time of the issuing of the 
bonds and coupons sued upon in this case, the said town of Ore 
then owed and had existing an indebtedness to the amount of ($10, 
ooo) ten thousand dollars for principal. with the accrued interest 
thereon represented by twenty bonds of said town, numbered from 
1 to 20 inclusive, for $500 each, dated December 16, A. D. 1869, 
payable ten years after date, with interest at ten per cent. per annum, 
payable annually, in accordance with the interest coupons thereto 
attached, and which last-mentioned bonds are the same bonds re- 
ferred to as the bonds “numbered from 1 to 20 inclusive,” in the 
bonds to which the coupons were attached upon which this suit is 
brought. | 

It is further admitted that the “ Town of Oregon,” mentioned in 
§ 2 of the act entitled “An Act to amend an Act entitled ‘An Act 
to incorporate the Ogle and Carroll County Railroad Company, 
approved March 30, 1809, is the village of Oregon, on the west 

side of Rock river, situated within the township of Oregon, 
198 the defendant in this suit, which said township is situated on 
both sides and extends two miles east of said Rock river. 

It is further admitted that no vote was taken in the town of 
Oregon upon the question of issuing the bonds involved in this suit 
subsequent to the vote taken June 23, 1870, which said vote was 
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taken on the written application and election notice, copies of which 
are attached to stipulation, dated April 28, 1884. 
Cuicaco, Jan. 24, 1885. S. W. PACKARD, 
Plaintiff’s Attorney. 
EpsALL. & EDSALL, 
Defendant's Attorneys. 


JupGe’s CHARGE. 


199 The court then charged the jury as follows: 
Gentlemen of the jury, from the view which I take of this 
case, there are very few what may be termed disputed facts in the 
case. The main ditficulty in the case is rather in inferences which 
counsel insist shall be drawn from certain facts, than from any dis- 
pute in regard to the existence of the facts themselves. The ad- 
mitted facts in the case seem to be these: By an act of the legisla- 
ture of this state passed in 1857 there was a corporation created 
with authority to construct a railroad from certain points west and 
east through the town of Oregon, in the county of Ogle. By an 
amendment to that act approved on the 30th March, 1869, the 
towns and cities along the line of this railroad were authorized to 
vote donations in aid of the construction of the railroad, and to 
issue their bonds in payment of such donations. The act provided 
in substance I will read it in order that you may comprehend it: 

Sections 5 and 6, Private Laws 1869, Vol. 3, p. 324: 

48 5. That the several towns, villages and cities, organized 

or incorporated under any laws of this state, along or near the 
200 route of this railroad, as authorized to be constructed under 

the original act and amendment thereto, or under this act, or 
that are in any wise interested in having said road, or any branch 
or division thereof, constructed, may in their corporate capacities 
subscribe to the stock of said company, or may make donations 
thereto, or may lend its or their credit to said company, to and in 
constructing and equipping said road, or any division or branch 
thereof. Provided, that no such subscription, donation or loan 
shall be made until the same shall be voted for as hereinafter pro- 
vided.” ) 

48 6. That whenever twenty legal voters of any such towns, 
villages or city shall present to the clerk thereof a written applica- 
tion requesting that an election shall be held to determine whether 
such town, village or city shall subscribe to the capital stock of said 
company or make a donation thereto, or loan money or bonds or its 
credit to aid in the construction of said road or any branch or divis- 
ion thereof, stating the amount and whether subscribed, donated or 
loaned, and the rate of interest and the time of payment, such clerk 
shall receive and file such application and immediately proceed to 
post written notices of an election to be held by the legal voters of 
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such tuwn, village or city, which notices shall be posted in ten of 
the most public places in such town, village or city for thirty days 
preceding such election, and shall state fully the object of such 
201 election, and such election shall be held and conducted and re- 
turn thereof made as is provided by law, and in any village or city 
as is provided by the law under which the same is incorporated, and 
an additional return shall be made to one of the directors of said 
company; each elector at such election shall deposit a ballot for said 
subscription, donation or loan, and if a majority of the legal voters 
of such town, village or city voting at such election shall vote for 
such subscription, donation or loan, then such town, village or city 
shall, by its proper corperate authorities, subscribe to the stock of 
said company, or donate or loan thereto as shall be determined at 
said election, and shall issue to the said railroad company its bonds 
in such denominations as said company may designate, not less than 
one hundred dollars, and bearing interest as may be determined at 
such election, not to exceed ten per cent. per annum, payable annu- 
ally at such place as such company may designate, which 
bonds shall be signed by the supervisor and countersigned by the, 
clerk in towns organized under the township organization law, and 
in incorporated villages or cities signed by the president of the board 
of trustees and countersigned by the clerk or by the officers havin 
similar powers and duties in any such village or city; and any — 
town, village or city so subscribing, donating or loaning as 
202 aforesaid, shall, by its proper corporate authority annually 
thereafter, assess and levy a tax upon the taxable property of 
said town, village or city, sufficient to. pay and liquidate the annu- 
ally accruing interest on such bonds, and so much of the principal 
thereof, as from time to time shall become due, which taxes shall 
be levied and collected in the same manner as other corporation 
taxes in such town, village or city: Provided,that for the payment 
of the principal thereof such tax shall not exceed two per cent. per 
annum.” (Private Laws 1869, Vol. 3, p. 324.) 

It further appears in evidence that a petition was presented to the 
town clerk, asking for the calling of a special election to vote upon 
the question of donating to this railroad corporation forty thousand 
dollars, and that notices were duly posted in ten public places, 
and the election held in pursuance of such notice, and the vote in 
favor of the making of the donation and the payment thereof in 
bonds, as provided in the notices, was almost unanimous. The 
notice calling the meeting to vote on the question directed that the 
donation or proposition to issue bonds should be null and void unless 
this railroad was completed and the cars running upon it—I think 
that was the language—by the first day of January, 1871. It is 
conceded that the Og Carrol] County Railroad Company pro- 
ceeded to construct its railroad from a point on the east side of Rock 
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river, opposite the town of Oregon, easterly, and that it failed to get the 
same completed and in running order to the intersection with the 
203 Chicago and North-Western railroad by the first day of January, 
but did get it in running order and was operating it on and after 
the first day of April, 1871, about three months, you see, after the time 
stipulated in the town-meeting resolution or vote. It is further con- 
ceded, or if not conceded it is not a disputed fact, certainly, in the 
case, that a certain Mr. Smith, Mortimer W. Smith I think was his 
name, was elected supervisor of the town of Oregon, in the spring 
of 1870; that in the fall of 1870 he was elected a member of the 
legislature of this state, and on the 31st day of. December, just be- 
fore the time for the session of the legislature to commence, Mr. 
Smith handed in his resignation to the town clerk of the town of 
Oregon, addressed to the town clerk, stating therein that he resigned 
his office as supervisor; that no action was taken by the town 
authorities, to whom is delegated the authority for filling a vacancy 
in the case of resignation by the supervisor, until the day before the 
April town meeting for 1871, when the town clerk and one justice 
of the peace—there being at that time but one justice of the peace in 
the county—met together and appointed Doctor E.S. Potter su- 
pervisor. He gave his bond and took the oath of office on the day 
that he was appointed, but the appointment, or order dating the 
appointment was dated back to the 31st day of December, 1870, 
and the official bonds of Doctor Potter as supervisor and his oath 
204 of office were all dated back to that day and entered in that form 
upon the town records of the town. It is also in proof, and not 
denied or disputed, that Dr. Potter was an officer -I think a director 
—in the Ogle and Carroll County railroad at the time that he re- 
ceived this appointment as supervisor. 
Mr. Dutcuer: There is no proof that he was an officer at that 
time, he was not, in fact, an officer at the time; there is no proof 


showing he was an officer at the time the bonds were signed; he 


had resigned. 

The Court: I recollect it was stated that Petrie and Gale, who 
were present, both of these were the gentlemen who signed his 
official bonds, were members of the board of directors of this Ogle 
and Carroll County railroad. These facts, as 1 said before, are not 
disputed or called in question as independent and existing facts. It 
is also conceded that the legislature, at the session of 1869, created 
another railroad corporation with power to extend a railroad through 
the county of Ogle, by the name of the Chicago and Iowa railroad, 
and that some time in the summer of 1870, some kind of contract 
was entered into between the Ogle and Carroll County Railroad 
Company and the Chicago and Iowa Railroad Company, by which 

the interests of the two corporations were substantially blended, 
205 made one, although there was a reservation that the consolida- 


a 


= 


2 


41 


1 Saat st Tats tn er a tt ae Sept pA ene. 


~ 
a 


8 


119 


tion, as such, should not take effect in such a manner as to 
prevent the Ogle and Carroll County Railroad Company from 
having the full effect and benefit of this donation, which had been 
made to it by the town of Oregon, and one or two other towns, 
which are named. It is also conceded that after the appointment of 
Doctor Potter as supervisor, and between that tinfe and some time 
the next day, the town ae was held, that as such supervisor, 
together with the town clerk, he signed the bonds in question and 
the coupons attached to these bonds, which are the coupons now 
in the suit before you. There is no proof that I can now recall 
showing or tending to show precisely when these bonds were 
delivered to this railroad company, or when they were put in circu- 
lation by the town of Oregon, whether they were delivered im- 
mediately after being 2 Doctor Potter, then acting super- 
visor, or assuming to act as supervisor, before this town meeting 
was held, or whether they were retained until after the result of 
this town meeting, and delivered afterwards, is not disclosed from 
anything that I recollect now in the testimony. But it does appear 
that sometime after July, a Mr. Coler, of Champaign, in this state, 
sold the bonds in question to a Mrs. Jennings for value, and that ‘is 
conceded by the defendant’s counsel, upon the argument, as one of 
the existing facts in the testimony in the case; that Mrs. Jen- 
206 nings delivered the coupons cut from those bonds and now in 
suit before you, to the present plaintiff, as her attorney and 
agent to collect the same, and that he brought this suit in his name 
and is prosecuting it for her benefit and under her direction, she 
holding the receipt which the attorneys in this suit gave to Mr. 
Wallace, the present plaintiff, for the coupons now in suit; so that, 
as I have said before, there are really no disputed facts, as such, in 
the case, It is claimed, however, on the part of the defendant, that 
these bonds were issued in violation of the condition which wag 
annexed to the grant or vote, by which the town agreed to their 
issue, inasmuch as the railroad was not completed by the first day 
of January, and that they were issued in fraud of the rights of the 
town by surreptitious appointment, without authority, of Doctor 
Potter, as supervisor, upon the eve of the expiration of the term of 
office for that year, and in such haste and at such a time of day and 
occasion as to indicate a fraudulent intent to circumvent the wishes . 
of the people, and the rights of the people of the town in regard to 
the issue of these bonds. Thisis the inference which the defendant 
would have you draw from the facts surrounding the transaction, 
with the further statement, however, that they claim that the ap- 
pointment of Doctor Potter by the board was unauthorized, that is b 
a single justice of the peace and town clerk, and that therefore it 
207 did not amount, as I understand, to even an appointment de facto. 
With reference then to the first point made, in regard to the ap- 
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pointment of the supervisor, I shall charge you that under the town- 
ship organization law, as it stood in this state at the time this trans- 
action took place, the appointment made and entered upon the books 
of the town, by the town Clerk and the only acting justice of the 
peace in the town at that time, created or rather invested the ap- 
pointee with the powers and duties of the supervisor de facto; that 
on his accepting the appointment and filing his bond and oath of 
office, he became invested with the duties of supervisor and that, 
until he was ousted by judicial process, his acts were binding upon 
the town, as the supervisor of the town, in the same manner as if 
he had been duly elected; that strangers dealing with the town, or 
in its corporate capacity, finding upon the records the entries in due 
form of law, showing his appointment, would be entitled to be pro- 
tected in all dealings with him as the proper officer of the town. 
With regard to the allegations of fraud, I will pass them by, or 
rather the allegations that the facts proven authorized you to de- 
duce fraud. I will pass them by, with the single statement that, 
however that might be the case, if the Ogle and Carroll County 
Railroad Company were the plaintiff here, and sued on those bonds, 
I do not think the testimony in regard to the alleged collusion be- 
208 tween the railroad through certain of its officers and directors and 
the officers of the town, would be such as would bind a third per- 
son, unless the proof shows or tends to show that that third person had 
knowledge of such collusion. So that, in this case, in order to de- 
feat the plaintiff 's action, by reason of the alleged fraudulent collu- 
sion between the officers of the town and the officers and agents 
of this railroad company, it must appear clearly to your 
satisfaction that the plaintiff in this suit, or the owner 
of these bonds, also was aware of this fraudulent collu- 
sion, because persons dealing in the liabilities or undertakings of 
this class of corporations cannot be bound to look into the secret 
history of it. It is enough for them to be required to see that the 
transaction is all right upon its face. Now, when the purchaser of 
these bonds came to examine the question as to whether they were 
a legal issue or not, he looked first to the power of the town to is- 
sue such bonds. He found that by the law which I have just read 
to you, these towns were authorized to make such issue of bonds. 
Then he would be required to look, perhaps, to see that an election was 
duly held for the purpose of voting upon the question of issuing the 
bonds; and beyond that I doubt whether a person is bound to take 
notice of anything in the transaction. 3 
208 lf they were delivered contrary to the condition imposed upon 
the parties by the terms of the vote, such delivery or such 
vote would not appear upon the face of the bonds themselves; for 
instance, nothing appears on the face of this bond to show but what 
it was delivered on thé day it bears date. 


The record of the town shows that E. S. Potter was supervisor 
on the day this bond bears date. The records of the town show 
that he had taken his oath of office and given his official bond at 
that time, and that therefore he was justified in signing this bond as 
the supervisor of the town. The records of the town show, to be 
sure, that these bonds were not to be delivered unless the railroad 
was constructed by the first day of January, but the purchaser of 
the bonds would not know that fact upon the face of the bond. 
They are put upon the general market, and the presumption would 
be that they were not put in circulation by the officers of the town 
without the performance on the condition or the waiver of the con- 
dition. Time is not held, as a general rule in law, to be the essence 
of a contract unless expressly made so, and it is always waivable. 
A party can very readily say, Well, although you have not ful- 
filled your contract expressly in regard to time, yet that does not 
essentially vary the terms of the contract itself, and you have sub- 
stantially fulfilled it, and therefore you are entitled to your compen- 
sation and we give you your bonds,” although the railroad may not 

be in fact completed on the day it was named. The purchaser of 
210 bonds is not bound to look into these matters; he is entitled to 

presume that the officers of the corporation did their duty, and 
that they did not put the bonds in circulation without either the fact 
beingperformed according to the conditions of the vote, or that being 
waived by some action of the people or the authorities. This ques- 
tion was expressly decided, as I said in the late case by the Supreme 
court of the United States, against Putnam county, where the bonds 
had been put in circulation before the conditions were performed. 

The Supreme court held that a purchaser for value was not 
bound to look beyond the face of the bonds themselves. This bond 
bears upon its face the statement that it is issued by the authorit 
of an act of the general assembly of the State of Illinois, entitled, 
An Act to amend an Act entitled an Act to incorporate the Ogle 
and Carroll County Railroad Company,” which said act was ap- 
proved March 30, 1869. Right upon the face of the bond it bears 
the assertion that it is issued in conformity with the act in question, 
and it is, therefore incumbent upon the plaintiff, if they would take 
advantage of the fraud which they have alleged here, to prove that 
the plaintiff was cognizant of that fraud at the time she purchased 

the bonds. And I will here say that it is not necessary that this 
211 suit should have been brought in the name of Eliza Jennings. 

The bonds are payable to bearer,and may be sued upon by any 
person who for the time being is the holder, and although it may ap- 
pear to you that Mrs. Jennings is the real owner of these bonds, 
yet if it also appears to you that this suit is prosecuted for her and 
with her knowledge and consent, that is sufficient to entitle the 
plaintiff to recover as far as that point is concerned. 
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The coupons in question are entitled to bear interest from the 
time of the commencement of this suit. They would be entitled to 
draw interest from the time that the demand was made, if the de- 
mand was shown by the proof, at the rate of 6 per cent. per 
annum. As there is no specific demand proved, you will be en- 
titled to compute interest from the time this suit was commenced. 
The papers will show when this suit was commenced. 

With these instructions, gentlemen of the Jury, the form of your 
verdict will be: “ We, the jury, find the issues for the plaintiff, or 
defendant, as the case may be, and assess the damages at so much, 
which will be the amount of the coupons with the interest added; the 
coupons are nineteen in number at seventy dollars each. | 


(Endorsed.) Filed Nov. 7, 1885. 
Wma. H. Brapb.ey, Clerk. 


Plaintiff also introduced in evidence certified copy of the 

212 notice for and of the record of the election held on the 24th of 

May, 1869, in the town of Oregon, upon the proposition to 

issue $50,000 of bonds to the Ogle and Carroll County Railroad 
Company. : 

Which said notice for and record of the vote are in the same 
words and figures as said “ Exhibits J and K ” attached to the said 
stipulation dated April 28, 1884, relating to vote taken June 23, 
1870, except that the amount proposed to be donated was $50,000 
instead of $40,000, and the first division of said railroad was re- 
quired to be completed by the first day of January, 1870, instead of 
January 1, 1871, and that the same contained no provision in re- 
lation to the release of any prior vote, and that in other respects the 
conditions of the vote were the same as “ Exhibit J,” above referred 
to. 

The defendant objected to the introduction of the foregoing cer- 
tified copy of the notice for and record of the election held May 24, 
1869, on the ground that the same was irrelevant and incompetent, 
which objection the court overruled, to which ruling the defendant 
then and there excepted, and the same was therefore read in evi- 

dence, as hereinbefore stated. 
213 The plaintiff's counsel also introduced in evidence a certified 

copy of the verdict and judgment rendered in the case of A/ex- 
ander Wallace v. Town of Oregon, in this court, being the same case 
referred to in the pleadings and stipulations in this case. The judg- 
ment having been rendered on the 29th day of January, 1875. in favor 
of the plaintiff, for the sum of $1,476.30. Which said certified copy 
of verdict and judgment are in the words and figures following: 
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214 Unitep States Circuit Court, NortTuern District 
or ILLINOIS. 


Friday, November 6th, A. D. 1874. Present, Hon. Henry W. 
Blodgett, District Judge. 
Alexander Wallace 
vs. 

The Town of Oregon. 


Now come the parties by their attorneys, and upon issue joined 
thereupon, come a gury of good and lawful men, to wit: Walter L. 
Johnson, Dennis Putnam, E. I. Collins, John Aynolee, J. C. 
Wheaton, M. Holland, James B. F. Chesney, James Frisbie, Squire 
Dutcher, H. A. Packard, Riley S. Palmer and Henry L. Prentiss, 
who were all duly elected, tried and sworn well and truly to try 
said issue, and after hearing a part of the evidence, the hour of 
adjournment having arrived, the further trial is postponed until to- 
morrow morning. | 


Assumpsit. 


215 Unirep Stares Circuit Court, NorTHERN Dis raicr oF 
ILLINOIS. . 


Saturday, November 7th, A. D. 1874. Present, Hon. Henry W. 
Blodgett, District Judge. 

Alexander Wallace 

vs. Assumpsit. 
The Town of Oregon. : 

Now come again the parties by their attorneys, and now come 
also the jury in this behalf empaneled and sworn, and after hear- 
ing the concluding evidence and the arguments of counsel, and re- 
ceiving the instructions of the court, the jury retired to consider of 
their verdict, and after a short absence the jury returned into court 
the following verdict, to wit: We, the jury, find the issue for the 
plaintiff and assess his damages to the sum of fourteen hundred and 
seventy-six dollars and thirty cents. And thereupon the defendant, 
by its attorney, moves the court for a new trial herein. 


216 UnitTep States Circuit Court, NorTHERN DistTRICT OF 
ILLINOIs. 7 
Friday, January 29th, A. D. 1875. Present, Hon. Henry W. 
Blodgett, District Attorney. 
Alexander Wallace 


vs. 

The Town of Oregon. 
Now come the parties by their attorneys, and now comes on to 
be heard the motion of the defendant heretofore entered herein for a 


Assumpsit. 
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new trial of this cause, and after hearing the arguments of counsel 
the court overrules said motion and awards judgment upon the 
verdict. It is thereupon considered and adjudged by the court that 
the plaintiff do have and recover of the defendant the said sum of 
fourteen hundred and seventy-six dollars and thirty cents, his dam- 
ages so as aforesaid assessed, together with his costs and charges . 
in this behalf expended. amounting to the sum of two hundred and 
twenty- four dollars and twenty- five cents. 


217 NorTHERN District or II LIN ois. 


I, William H. Bradley, clerk of the Circuit court of the United 
States for said Northern district of Illinois, do hereby certify the 
above and foregoing to be true, correct and perfect copies of the 
orders entered of record November sixth, 1874, November seventh, 
1874, and of the judgment entered of n 29, 1875, in 
said court, in the cause wherein Alexander Wallace is the plaintift 
and the town of Oregon is the defendant, as the same appear from 
the records of said court now remaining in my custody and con- 
trol. 
In testimony whereof, I have hereunto set 
my hand and affixed the seal of said 
[SEAL.] court at my office in Chicago in said vi 
district this fourth day of November, 
1885. Wu. H. Brapbey. 


218 The plaintiffs’ counsel also introduced in evidence the deposition 
of Eliza Jennings, the plaintiff, which was offered and read in 
evidence on the said trial of the said case of Alexander Wallace v. 
Town of Oregon. The said deposition having been duly taken on 
the 15th day of September, 1874, before Peter Ambler at Salem, 
Ohio, which said deposition is in the words and figures following: 
219 1st Interrogatory. What is your name, age, occupation and place 
of residence? Answer. My name is Eliza Jennings; my age is 
sixty-five years on the 21st day of December; next occupation the 
same as ladies in general, and my residence is Huntsville, Alabama. 
2d Interrogatory. Do you know the parties to this suit or either, 
and which of them, and how long have you known them respect- 
| 


ively? Answer. I knew the plaintiff, Alexander Wallace; I do not 
know the the defendant; I was never there. 3d Interrogatory. State 
whether or not you now hold or at any time heretofore you have 
held any bonds purporting to have been issued by the town of Ore- 
gon to the Ogle and Carroll County Railroad Company; if yes, can 
you give the date, amount and number of such bonds? Answer. I 
own the bonds that are now in litigation, being bonds to which you 

refer. The following are the numbers, dates, amounts, and 
220 when the same are payable, to wit: 
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No. Date. Amount. Payable. 

29 Dec. 31, 1870. $1,000.00 July rst, 1883. 
30 66 40 40 1,000.00 66 “ 44 
31 66 66 44 1,000.00 66 66 40 
32 40 44 44 1,000.00 40 44 44 
33 rT 40 44 1,000.00 44 44 1884. 
47 0 14 1 1,000.00 “ 4 1887. 
48 40 66 44 1,000.00 40 66 66 
49 10 4 4 1,000. oo “ 4 1888. 
50 6 6 44 1,000.00 66 66 44 
51 40 66 66 1,000.00 46 44 46 
52 40 66 66 1,000.00 40 66 6 

5 3 66 6 6 1,000.00 40 4 1 889. 
5 4 | 66 66 66 I 000.00 46 © 46 
55 40 66 66 1,000.00 40 66 40 
56 66 66 66 1,000.00 66 66 6 
57 40 44 40 1,000.00 66 44 1890. 
58 66 66 ry 1,000.00 44 40 66 
59 66 40 40 1,000.00 66 40 66 
60 66 40 40 1,000.00 40 40 66 * 


And one more not included in the above list, it not having been 
sent with the others. It is numbered and dated as follows: No. 46, 
dated Dec. 31st, 1870, amount $1,000, and payable on the 1st day 
of July, 1887. 
221 4th Interrogatory. If in answer to the last int tory 
you state that you have or have had any bondsof the character 
referred to in that question, will you state when and where and from 
whom you received them, how you obtained them, whether by pur- 
chase or otherwise, and upon what consideration, if any? Answer. 
I took these bonds on the 1st day of July, 1871, at Champaign, 
Illinois, from W. N. Coler as part payment of a debt he was owing 
to me. I took them absolutely at par, in payment of his debt to me, 
to the amount of the bonds, and he received credit for the whole 
amount of them absolutely. 
sth Interrogatory. State whether or not such bonds, or any of 
them, had interest coupons attached, if your answer to the foregoing 
interrogatories is that you have or have had such bonds; and state, 
also, whether you have ever sold or delivered to the plaintiff in this. 
case any such coupons; and, if yes, state when and where and how 
many of such coupons were so sold or delivered? Answer. 
222 They all had and have interest coupons attached. I delivered 
the coupons and bonds to Alexander Wallace for collection on 
my account. They were all deposited in the Van Hyming & Co. 
bank at Canfield, Ohio. They were taken from there to Chicago, 
to be used as evidence in this suit. I cannot state the date of their 
delivery to Mr. Wallace. The coupons delivered were those sued 
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on, and the other coupons attached to the bonds above described. 
Alexander Wallace took a receipt from the law firm of Wilkinson, 
Sackett & Bean, or the attorneys in the case, and I handed this 
receipt to W. R. Smith, Esq., of Chicago, and he holds the receipt. 
I do not remember the date. I cannot describe the coupons deliv- 
ered to him, only that they are the coupons to the foregoing bonds 
sued on in this case. 
6th Interrogatory. If your answer to the foregoing interroga- 
tories, or any of them, is that you have or have had any bonds of 
the character above referred to, state fully any and all knowledge, 
information or notice which you had ever received up to and at the 
time you acquired said bonds, or any of them, further than appeared 
on the face of the bonds themselves, as to the official char- 
223 acter of the persons who executed the same on behalf of the 
said town, the time or manner of the election or appointment of 
such persons to their respective offices, and of the time, manner or 
circumstances attending the issuing of said bonds, or of any 
claim or pretense of the said town, or any of the officers 
of said town, that the said bonds, or any of them, were 
not good and valid securities and binding obligations against 
said town, issued in good faith and upon a good and valid consid- 
eration? Answer. I took these bonds in good faith, believing them 
to be as good as money for the amount of the face of the bonds. I 
was assured by W. N. Coler that they were all right, and that I 
never could have any trouble about them, but could always have 
the interest when due and the principal at maturity. I never heard 
anything about the issuing of these bonds, or anything concerning 
them, until the commencement of the suit now pending, which wes 
long after I had purchased them. I knew nothing about the bonds, 
except what appeared on their face, except that Mr. Coler, 
224 when he sold them to me, told me they were all right, that they 
were entirely good, and that the interest and principal would be 
paid promptly, as stated above. I knew nothing about the official 
character of the persons who executed the bonds on behalf of the 
town, except what appeared on the face of the bonds; nor did I know 
anything of the manner of their election or appointment, nor did I 
know anything of the time, manner or circumstances attending the 
issuing of the bonds, except as shown by their face; nor did I know 
of any claim or pretense of the said town or its officers, that the 
said bonds were not good and valid securities, or that they were not 
binding on the town, or that they were not issued in good faith and 
for a valid consideration. On the contrary I understood and believed 
that they were in every respect good and valid and binding on the 
town, and had no doubt or suspicion as to them. 1 bought them 
believing them to be as represented—all right. 
7th Interrogatory. Do you know or can you set forth any other 
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matter or thing which may be a benefit or advantage to the 
225 parties at issue in this cause, or either of them, or that may be 

material to the subject of this, your examination, or the matters 
in question in this case. If yes, set forth the same fully and at large 
in your answer. Answer. I know of nothing further that would 
affect the matter in any way. ELIZA JENNINGS. 


226 The plaintiff’s counsel also introduced in evidence, for the 

purpose of showing the plaintiff to be a bona fide purchaser 
before maturity without notice and for full value of the bonds in 
controversy, the following depositions: The deposition of Alexan- 
der Wallace, duly and properly taken before M. W. Busey, on the 
25th day of March, 1884, at Champaign, Illinois. 


Deposition of ALEXANDER WALLACE: 


Interrogatory rst. State your name, age, occupation and place 
of residence? Ans. rst. Mv name is Alexander Wallace; my age 
is sixty-eight, on the 13th day of August next; occupation, dealing 
in real estate; and my residence at the present time is Urbana, 
Illinois. 

Interrogatory 2nd. State whether you know the parties to this 
suit, or either of them, and, if so, how long have you known them, 
or either of them, respectively? Ans. 2d. I know the plaintiff, 
Eliza Jennings; have known her over fifty years. I do not know 
the defendant was never there. 

Interrogatory 3rd. Did you ever own any of the bonds with in- 
terest coupons attached of the town of Oregon, the defendant in this 

case, payable to the order of the Ogle and Carroll County 
227 Railroad Company or bearer, and dated December 31, 1870; 

and if so, please state when and from whom you acquired the 
same, and give the number of the bonds, and if you have disposed 
of said bonds and the interest coupons thereto belonging, please 
state who now owns the same if you know. Ans. 3rd. I did own 
five of said bonds, with all the interest coupons belonging to the 
same. The bonds were all dated December 31, 1870, and were for 
$1,000 each, payable to the Ogle and Carroll County railroad or 
bearer. They were numbered 29, 30, 31, 32 and 33. I here pro- 
duce a copy of said bond No. 31, with a copy of the auditor’s certifi- 
cate on the same, and a sample copy of one of the coupons attached, 
which I hand to the commissioner and ask him to attach to this de- 
position. It is marked “Exhibit A and is signed with my initials 
4A. W.“ All the bonds were like this copy of bond No. 31, except 
the bond No. 33 was made payable July 1, 1884, instead of July 1, 
1883, like the other four. To each bond was attached, when I pur- 
chased the same, coupons for $70 each, the first one falling due July 
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1, 1872, and the others every first day of July after that until the 
maturity of the bonds, which were for the interest on the bonds, 

each bond bear interest at seven per cent., payable according 
228 to the terms of these coupons on the 1st day of July each . 

I bought these bonds and interest coupons from W. N. Coler, 
of Champaign, Illinois, a dealer in bonds and securities. I paid him 
in cash for the same at their par or face value, less only the differ- 
ence between seven per cent. interest, the rate the bonds drew, and 
ten per cent., the rate money was then worth.’ I bought them of 
him about July 1, 1871. All of said five bonds and all the interest 
coupons belonging to the same are now owned by my sister, Mrs. 
Eliza Jennings, the plaintiff in this case. I traded them to her for 
some other bonds which she had. 

Interrogatory 4th. If you state you did purchase or acquire 
such bonds with the interest coupons thereto belonging, please state 
fully any and all knowledge, information or notice which you have 
ever received up to and at the time you acquired said bonds, or any 
of them, further than appeared on the face of the bonds themselves, 
as to the official character of the persons who executed the same 
on behalf of said town; the time or manner of the election or ap- 


pointment of such persons to their respective offices, and of the 
time, manner or circumstances attending the voting for and issuing 


said bonds, or of any fraud, illegality or irregularity connected 
with the voting for making, signing or issuing said bonds, or of 

any claim or pretense of the said town or any one that the 
229 said bonds or any of them were not good and valid securities 

and binding obligations against said town, issued in good faith 
and upon a good and valid consideration. Ans. 4th. When I pur- 
chased and acquired said bonds and coupons I had no knowledge, 
information or notice whatever, and had never received any, fur- 
ther than appeared on the face of the bonds themselves, as to the 
official character of the persons who executed the same on behalf 
of said town, or of the time or manner of the election or appoint- 
ment of such persons to their respective offices, or of the time, 
manner or any of the circumstances or conditions attending the 
voting for and issuing of said bonds and interest coupons, or any of 
them, or of any fraud, illegality or irregularity connected with 
the voting for, making, signing or issuing of said bonds 
and interest coupons, or any of them, or of any pre- 
tense of the said town or any one that said bonds and 
interest coupons, or any of them, were not good and valid 


securities and binding obligations against said town of Oregon (the 


defendant in this case), issued in good faith and upon a good and 
valid consideration. The bonds were represented to me by Mr. 
Coler to be good bonds, and I bought them as such in good faith, 
having no doubt in my mind but that the bonds and coupons 


| 
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230 would be paid. I never knew when the Ogle and Carroll 
county railroad or when the Chicago and Iowa railroad was com- 
pleted, and I never knew that there had been a consolidation of the 
two roads; and when I bought said bonds and coupons I had ne no- 
tice or knowledge that the Ogle and Carroll county railroad had 
not been fully completed and equipped and in running order on or 
before the first day of January, 1871, with trains of passenger and 
freight cars running over the same from a connection or intersec- 
tion with the Chicago and North-Western railroad to the east bank 
of Rock river, opposite the town of Oregon, or to a point within 
one-half mile of the said east bank of the river, or that the same was 
not so completed with a T rail weighing not less than 45 Ibs. to the 
yard, or that the same was not equipped by that time with rolling 
stock sufficient to operate a daily train to and from said town for 
the accommodation of passengers and freight. Nor did I have 
any knowledge or notice that any of the matters or things stated in 
the defendant’s second plea filed in this case (a copy of all of which 
plea I have seen), had not been fully performed and complied 
231 with by said Ogle and Carroll County Railroad Company be- 
fore the date of the bonds, Dec. 31st, 1870, or before Jan. rst, 
1871, or that any conditions annexed to the vote of the bonds had not 
been fully performed when and as it should be. I was absolutely 
an innocent purchaser for value of said bonds and coupons, and 
without any notice whatever of any of the matters set up in said 
plea as a defense. ALEXANDER WALLACE. 


* ExnisiT A.” 
232 Signed with my initials A. W.“ 


UNITED STATES OF AMERICA, STATE OF ILLINOIs, County 
OF OGLE. 
No. 31. $1,000. 
| Oregon Town Bond. 


Know all men by these presents: That the town of Oregon, in 
the county of Ogle, and State of Illinois, is indebted to the Ogle and 
Carroll County Railroad Company, in the full and just sum of one 
thousand dollars, which sum of money said town agrees and prom- 
ises to pay on or before the first day of July, 1883, to the said Ogle 
and Carroll County Railroad Company, or bearer, with interest at 
the rate of seven per cent. per annum, — annually on the first 
day of July, at the office of the Farmers’ and Trust Company 
of New York, in the city of New York, upon the delivery of the cou- 

pons severally hereto annexed, for which 2 of principal and 
233 interest, well and truly to be made, the faith, credit and property 
of the said town of Oregon, and hereby solemnly pledged under 
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authority of an act of the General Assembly of the State of Illinois, 
entitled, « An act to amend an act entitled an act to incorporate the 
Ogle and Carroll County Railroad Company,” which said act was 
approved March 30, A. D. 1869. 

This bond is one of a series numbering from 21 to 60, inclu- 
sive, for $1,000 each, which bonds so numbered, together with 
another series numbering from 1 to 20, inclusive, for $500 each, are 
the only bonds issued by said town of Oregon, under and by virtue 
of said act. 

In witness whereof, the supervisor and town clerk of the said 
town of Oregon have hereunto set their hands, this thirty-first day 
of December, A. D. 1870. E. S. PoTTER, Supervisor. 

Frep. H. Marsn, Zown Clerk. 


Copy OF ONE OF THE COUPONS ATTACHED TO sAID Bonn. 


STATE OF ILLINOIs, CouNTY or OGLE. 


The town of Oregon will pay to the Ogle and Carroll County 
Railroad Company, or bearer, seventy dollars, at the office of 
234 the Farmers Loan and Trust Company of New York, in the 
city of New York, on the first day of July, 1880, on presenta- 
tion, being one year’s interest on Bond No. 31. 
F. H. Marsn, Clerk. E. S. Porrer, Supervisor. 


Copy or AupiTor’s CERTIFICATE ON BACK oF sAID Bonn. 


AupiTor’s Orrick,. ILLINoIs. SPRINGFIELD, June 5, 1871. 
I, Charles E. Lippincott, Auditor of Public Accounts of the 
State of Illinois, do hereby certify that the within bond has been 
registered in this office this day, pursuant to the provisions of an 
act entitled “ An act to fund and provide for paying the railroad 
18859 of counties, townships, cities and towns,” in force April 16, 
1869. 
In testimony whereof, I have hereunto subscribed my name, 
and affixed the seal of my office, the day and year aforesaid. 
| SEAL. | C. E. Lippincott, Auditor P. A. 


235 Also the deposition of William Wallace, duly and properly 
taken on the 24th day of March, 1884, before E. G. Johnson, 
at Elyria, State of Ohio. Which said deposition is as follows: 


Deposition of WM. S. WALLACE: 


Interrogatory ist. State your name, age, place of residence and 
occupation? Ans. My name is William S. Wallace; I am forty- 
nine years of age; I am a farmer by occupation, and I reside at 
Elyria, Lorain county, Ohio. 
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Interrogatory ad. State whether you know the parties to this 
suit, or either of them; and if so, how long have you known them 
respectively? Ans. I know the plaintiff, Eliza Jennings; she is my 
sister; I have known her always; I donot know the defendant ex- 
cept by reputation. 

nterrogatory 3d. Did you ever purchase any of the bonds with 
the interest coupons attached of the town of Oregon, the de- 
236 fendant in this case, payable to the Ogle and Carroll County 
Railroad Company or bearer, and dated December 31, 1870; 
and if so, please state when and from whom, and how you acquired 
the same; give a description of such bonds, especially the numbers 
of the same, and whether any of the interest coupons belonging to 
such bonds are a part of the coupons sued on in this case? Kun I 
did purchase some of said bonds with all interest coupons attached, 
on or about March 1, 1872, and they are of the date, amount, and 
payable as follows: The bonds are all dated December 31st, 1870, 
and are each of the amount of one thousand dollars, and are num- 
bered respectively 34, 35, 36 and 37, making four bonds of one 
thousand dollars each. I purchased said bonds of W. N. Coler, 
and paid him in money therefor. I paid one thousand dollars in 
cash for each of said bonds, making four thousand dollars in all; 
said bonds all had interest coupons attached; the tst fell due July 
1st, 1872, and one of each bonds fell due every first day of July 
thereafter until the maturity of the bonds. The coupons are for 
_ $70 each, and the rate of interest on said bonds was seven per 
237 cent. per annum. , 
The following interest coupons from said bonds are em- 
braced in this suit. 

4 coupons due July rst, 1873. 

4 coupons due July rst, 1874. 

4 coupons due July rst, 1875. 

4 coupons due July rst, 1876. 

4 coupons due July rst, 1877. 

4 coupons due July rst, 1878. 

4 coupons due jar Ist, 1879. 

4 coupons due July rst, 1880. ! 

The coupons falling due July rst, 1872, were paid in New York 
at maturity, as I supposed, at least I got the money on them from 
said Coler when due. I sold said bonds to my sister, Mrs. Eliza 
Jennings, and she is now the owner thereof, including all the said 
coupons issued with or belonging to said bonds, except the coupons 
due July rst, 1872. I received from Mrs. Jennings in consideration 
for said bonds and coupons, so sold to her by me, other bonds of 
an equal amount and value. 

Fourth interrogatory. If you state you did purchase or acquire 
such bonds with the interest coupons attached thereto belonging, 
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please state fully any and all knowledge, information or notice 
238 which you had ever received up to and at the time you acquired 
said bonds or any of them further than appeared on the face of the 
bonds themselves as to the official character of the persons who 
executed the same on behalf of said town, the time or manner of 
the election or appointment of such persons to their respective 
offices, and of the time, manner or circumstances attending the 
voting for and issuing of said bonds, or of any fraud, illegality or 
irregularity connected with the voting for, making, signing or issu- 
ing of said bonds, or any of them, or of any claim or pretense of 
said town, or of any one that said bonds or any of them were not 
good and valid securities and binding obligations against said town 
issuing in good faith and upon a and valid consideration? Ans. 
I purchased said bonds of said W. N. Coler in good faith, believing 
them to be as good as the gold for the amount thereof, and all in- 
terest coupons attached thereto as they fell due; Coler said they 
were all right and were a good and safe investment; I never heard 
anything about the issuing of these bonds or any thing concerning 
them until the commencement of a suit by my brother, Alexander 
Wallace, to collect coupons, which was long after I purchased 
239 them; I knew nothing about the bonds except what appeared 
on their face and which Mr. Coler told me as above stated; 1 
knew nothing about the official character of the persons who exe- 
cuted the bonds on behalf of the defendant, except what appeared 
on the face of the bonds; nor did I know anything of the time or 
manner of their election or appointment; nor did F know anything 
of the time or circumstances attending the issuing of the bonds ex- 
cept as show i on the face of the bonds; nor did 7 of any claim 
or pretense of the said town of Oregon or its officers that the said 
bonds were not good and valid securities, or that they were not good 
and valid securities, or that they were not binding on the town, or 
that they were not issued in good faith and for a valid consideration. 
On the contrary I was told and believed that they were, in every 
respect, good, valid and binding securities on the town, and had no 
doubt or suspicion as to them; I bought them in good faith; I knew 
nothing of the time or manner of voting for said bonds, or of any 
of them, or of any fraud or illegality connected with the voting for, 
making, signing or issuing the same; nor of any claim or pretense 
of said town or of any one else, that said bonds or any of them 
240 were not good and valid and lawful securities issued in good 
faith, upon a good and valid consideration. 

Interrogatory fifth. Please state any other matter or thing within 
your knowledge of benefit or advantage to the plaintiff in this case 
the same as though you had been particularly interrogated in refer- 
ence thereto? Ans. A copy of the defendant’s second plea in this 
case has been handed me, in which the defendant states in sub- 
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stance, among other things, that these bonds were voted upon con- 
dition that the Ogle and Carroll County Railroad should have com- 
pleted on or before January 1, 1871, the first division of its road, 
with a T rail weighing not less than forty-five pounds to the yard, in 
condition to run trains thereon from a connection or intersection with 
the Chicago and North-Western railway, to a point at and within 
said town of Oregon, within one-half mile of the east bank of Rock 
river, and should have equipped the same with rolling stock suffi- 
cient to operate a daily train to and from said town, for the accom- 
modation of passengers and freight, and that the first division of 
241 said railroad should commence on the east bank of Rock river, 
opposite the town of Oregon, in the county of Ogle, and should 
run from thence on the most available route to a connection with 
the Chicago and North-Western railway, or with any other railway 
leading to the city of Chicago. When | purch and acquired 
said bonds and coupons, I had no knowledge, information or notice 
that said Ogle and Carroll County Railroad Company had not on 
or before January 1, 1870, completed the first division of its road, 
or that the same was not so completed with a T rail weighing not 
less than forty-five pounds to the yard, or that the same was not so 
completed in condition to run trains thereon from a connection with 
the Chicago and North-Western railway to a point at and within 
said town of Oregon, within one-half mile of the east bank of Rock 
river, or that said road was not within that time equipped with 
rolling stock sufficient to operate a daily train to and from said town 
for the accommodation of passengers and freight. Nor did I have 
before I purchased and acquired said bonds and coupons any knowl- 
edge or notice that said Ogle and Carroll County railroad 
242 had been consolidated with the Chicago and Iowa Railroad 
Company, or that there had been any neglect or failure by the 
said Ogle and Carroll County Railroad Company to comply with 
any of the conditions, stipulations, agreements or understanding, 
upon which said bonds were voted, or with any of the conditions 
set up in such plea, nor did I know that said bonds had been voted 
upon any conditions whatever. I did net know when the said Ogle 
and Carroll County railroad, or the said Chicago and Iowa railroad 
completed either the first division, or any other division, but I sup- 
posed when | bought the bonds that all conditions, if any existed, 
had been complied with. The bonds bore the certificate of the 
auditor of the State of Illinois that they had been registered in his 
office, and the bonds on their face stated substantially that they had 
been issued under authority of and by virtue of an act of the legis- 
lature of the State of Illinols. 
I did not consider I was bound to investigate and see whether 
these sworn officers had certified to falsehoods; I thought I had a 
right to rely upon the bonds, being under the circumstances 


134 


243 what Mr. Coler represented them to be, namely, good and safe 
investments. 

When I sold these bonds and coupons to my sister, Mrs. Jennings, 
she gave me in exchange an equal amount of other bonds. I do 
not — anything personally about the town of Oregon. I never 
was there in my life. N WiuiaM S. WALLACE. 


244 Also the deposition of the plaintiff, Eliza Jennings, taken on 
the 17th day of March, 1884, before E. S. Johnson, at Elyria, 
Ohio, which said deposition is as follows: 


Deposition of ELIzA JENNINGS: 


Interrogatory first. State your name, age, occupation and place 
of residence? Ans. My name is Eliza Jennings; my age is 
seventy-four years on the 21st day of December, A. D. 1883; no 
occupation, and I now live at Elyria, Ohio. 

Interrogatory second. State whether you know the parties to 
this suit, or either of them; and if so, how long have you known 
them respectively? Ans. I am the plaintiff. do not know the 
defendant except by reputation. | 

Interrogatory third. Did you ever purchase or acquire any of 
the bonds with interest coupons attached of the town of Oregon, 
the defendant in this case, payable to the order of Ogle and Carroll 

County Railroad Company or bearer, and dated December 31, 
245 1870; and if so, please state where and from whom and how 

you acquired the same, and give a description of such bonds 
and coupons? Ans. I did acquire some of said bonds with inter- 
est coupons attached and dated December 31, 1870, and they are of 
the date, amount and payable as follows: The bonds are all dated 
December 31, 1870, are each of the amount of one thousand dol- 
lars, and are numbered respectively from 46 to 60, both inclusive, 
making fifteen bonds of one thousand dollars each; Nos. 46, 47 and 
48, payable July 1, 1887; Nos. 49, 50, 51 and 52 are payable July 
1, 1888; Nos. 53, 54, 55 and 56 are payable July 1, 18097 Nos 57. 
58, 59 and 60 are — — July 1, 1890; each coupon was of the 
amount of seventy dollars. The first coupons fell due July 1, 1872, 
and the others one every year on each bond each first of July 
thereafter until maturity of the bonds. ° 

The rate of interest on said bonds was seven per cent., and I pur- 
chased all the coupons belonging to each bond at the time I pur- 
chased and acquired the bonds. I took said bonds and coupons on 
the first day of July, 1871, at Champaign, Illinois, from W. N. 
Coler, as part payment of a debt he was owing me. I took them 
absolutely at par in payment of his debt to me, to the amount of the 
bonds, and he received credit for the whole amount of them abso- 
lutely. I still own all of said bonds and coupons. I afterwards 
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246 purchased of my brother, Alexander Wallace, five of said bonds, 
numbered 29, 30, 31, 32 and 33, of one thousand dollars each, 
and all having similar interest coupons attached. I also 
of my brother, William S. Wallace, four of said bonds, numbered 
34» 35, 36 and 37, with similar interest coupons attached, and I still 
own all of them. 
On the bonds first purchased by me of W. N. Coler, the coupons 
— now due and unpaid, and embraced in this suit, are as 
ws: , 


15 coupons of = each, due July rst, 1873 
0 66 66 66 


. 1874 
15 40 70 6 40 1875 
15 40 70 40 40 1876 
15 40 70 40 40 1877 
15 66 70% 66 66 1878 
15 66 70 66 40 1879 
15 1 „ «4 1880 
1 40 70 40 40 1872 1 


Other coupons have fallen due since July 1, 1880, but are not in- 
volved in this suit. 

On the bonds I purchased of my brother, William S. Wallace, the 
coupons that are now due and payable, and embraced in this suit, 
are as follows: 


4 coupons of $70 each, due July rst, 1872 
70 tg 


4 66 4 „ 1873 
4 40 70 40 “ 1 87 4 
4 66 70 40 40 1875 
247 4 10 FW 
4 40 70 * 6s 40 1 877 
4 66 70 * 66 40 1878 
4 40 70 40 40 1879 
4 66 70 66 44 1880 0 


On the bonds I purchased of my brother, Alexander Wallace, the 
coupens that are due and embraced in this suit are as follows: 


§ coupons of $70 each, due July rst, 1873 
70 46 66 


1 0 1874 
35„n„ 
5 1 „ 1876 
5 66 70 66 6“ 6 1877 
5 66 70 66 66 66 a 
5 66 70 6 66 66 I 9 
5 6 70 * 40 40 1880 
My present suit embraces all of the foregoing coupons, and I am 
nar an staae aha it —— 2 Os —— 


are attached. 
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Interrogatory fourth. If you state that you did purchase or 
acquire such bonds with the interest coupons thereto belonging, 
please state fully any and all knowledge, information or notice which 

you had ever received up to and at the time you acquired 
248 said bonds or any of them, further than appeared on the face 
of the bonds themselves as to the official character of the 
persons who executed the same on behalf of said towp, the time or 
manner of the election or appoinment of such persons to their re- 
spective office and of the time and manner or circumstances attend- 
ing the voting for and issuing of said bonds, or of any fraud, illegal- 
ity or irregularity connected with the voting for, making, signing 
or issuing of said bonds or of any claim or pretense of the said town 
or any one that said bonds or any of them were not good and valid 
securities, and binding obligations against said town, issued in good 
faith and upon a good and valid consideration? Answer. I took 
the fifteen bonds from W. N. Coler in good faith, believing them to 
be good as the money for the amount of the face of said bonds. I 
was told by Mr. Coler that they were all right and that I would 
never have any trouble about them, but could always have the in- 
terest when due and the principal at maturity. I never heard any 
thing about the issuing of these bonds or anything concerning them, 
until the commencement of a suit by my brother, Alexander 
Wallace, to collect coupons, which was long after I purchased 
249 them. I knew nothing about the bonds except what appeared 
on their face, except that Mr. Coler told me when he sold them 
to me that they were all right, that they were entirely good and that 
the interest and principal would be paid promptly at maturity when 
due; I knew nothing about the official character of the persons who 
executed these bonds on behalf of the defendant, except what ap- 
peared on the face of the bonds, nor did I know anything of the 
time or manner of their election or appointment, nor did I know 
anything of the time, manner or circumstances attending the issuing 
of the bonds except as shown on their face, nor did I know of any 
claim or pretense of the said town or its officers that the said bonds 
were not good and valid securities, or that they were not binding 
on the town, or that they were not issued in good faith and for a 
valid consideration; on the contrary I understood that they were in 
every respect good, valid and binding on the town, and had no 
doubt or suspicion as to them; I bought them believing them as 
represented, all right; I knew nothing of the time or manner of 
voting for said bonds, or of any fraud or illegality connected 
250 with the voting for, making, signing or issuing of the same, 
nor of any claim or pretense of said town or of any one else that 
said bonds or any of them were not good and valid and lawful 
securities issued upon a good and valid consideration; when I pur- 
chased bonds of my brothers I knew no more about them, except 
that the town refused to pay, and it was necessary to bring suit. 
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Interrogatory fifth. Please state any other matter or thing 
within your knowledge of benefit or advantage to the plaintiff in 
this case, the same as th t you had been particularly interroga- 
ted in reference thereto. I attach hereto as a part of m 
answer and mark it “ Exhibit A” a copy of one of the bonds; 
the bonds are alike, except as to the cate of maturity. A suit was 
brought on the first coupons, due July 1, 1872, from nineteen of the 
bonds, viz.: from bonds 29, 30, 31, 32 and 33, and 47 to 60 both 
inclusive, in the name of my brother, Alexandér Wallace, in the 
Circuit court of the United States for the Northern district of Illi- 
nois some years ago, and judgment rendered against the town. I 


know nothing further. Ex1ZA JENNINGS. 
251 “Exnipir A.” 
UniTEp STATES or AMERICA, STATE OF ILLINOIS, CouNTY 
OF OGLE. : 
N 0. 37. $ 1,000. 


Oregon Town Bond. 


Know all men by these presents that the town of Oregon, in the 
county of Ogle and State of Illinois, is indebted to the Ogle and 
Carrol County Railroad Company in the full and just sum of one 
thousand dollars, which sum of money said town agrees and prom- 
ises to pay on or before the first day of July, 1885, to the said Ogle 
and Carroll County Railroad Company, or bearer, with interest at 
the rate of seven per cent. per annum payable annually on the first 
day of july at the office of the Farmers’ Loan and Trust Com- 
pany of New York, in the city of New York, upon the delivery of 
the coupons severally hereto annexed, for which payment of princi- 
pal and interest well and truly to be made the faith, credit and prop- 
erty of the said town of Oregon are hereby solemnly pledged under 
authority of an act of the General Assembly of the State of Illinois, 
entitled “ An act to amend an act entitled an act to incorporate the 
Ogle and Carroll County Railroad Company,” which said act was 
— March 30, A. D. 1869. 

is bond is one of a series numbering from 21 to 60 inclusive, 

for $1,000 each, which bonds so numbered together with 
252 another series numbering from 1 to 20 inclusive, fur $500 each, 

are the only bonds issued by said town of Oregon, under or 
by virtue of said act. 

In witness whereof, the supervisor and town clerk of the said town 
of Oregon have hereunto set their hands this 31st day of December, 
A. D. 1870. | 

E. S. Potter, Supervisor. 
Frep H. Marsn, Zown Clerk. 
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Copy OF ONE OF THE Coupons ATTACHED TO SAID Bonp. 


State of Illinois, county of Ogle, town of Oregon, will pay to the 
Ogle and Carroll County Railroad Company or bearer seventy 
dollars at the office of the Farmers’ Loan and Trust Company of 
New York, in the city of New York, on the first day of July, 1880, 
on presentation, being one year’s interest on said bond—No. 37. 

E. S. Potter, Supervisor. 
. F. H. Marsn, Zown Clerk. 


Copy OF THE Auprron's CERTIFICATE ON THE BACK OF SAID 
Box p. 


Auprron's Orrick, ILLINoIs. SPRINGFIELD, June 5, 1871. 

I, Charles E. Lippincott, auditor of public accounts of the State 
of Illinois, do hereby certify that the within bond has been regis- 
tered in this office this day pursuant to the provisions of an act en- 
titled, An act to fund and provide for paying the railroad debts of 
counties, townships, cities and towns,” in force April 16, 1869. 

In testimony whereof, I have hereunto subscribed my name and 
affixed the seal of my office the day and year aforesaid. | 

[SEAL.] C. E. Lippincott, Auditor P. A. 


253 The plaintiff also introduced another deposition of the plaintiff, 
taken subsequently, on the 25th day of March, 1884, before 
E. G. Johnson, at Elyria, Ohio. which deposition is as follows: 


Deposition of Exviza JENNINGs: 


First Interrogatory. Are you the plaintiff in this suit, and have 
you already given a deposition therein? Ans. I am the plaintiff in 
this suit, and [ have already given a deposition therein. 

Second Interrogatory. At the time you purchased the bonds of 
the town of Oregon, which you say in your prior deposition taken 
in this case, you purchased, did you know or had you any notice 
that the first division of the Ogle and Carroll County railroad was 
not completed from a connection or intersection with the Chicago 
and North-Western railway to a point at and within the town of 
Oregon within one-half mile of the east bank of Rock river, by or 

before the first day of January, 1871, or that said railroad was 
254 not so completed by said time with a T“ rail, weighing not 

less than forty-five pounds to the yard, or that said railroad was 
not so completed by said time in condition to run trains thereon from 
a connection or intersection with the Chicago and North-Western 
railway to a point at and within one-half mile of the east bank of 
Rock river, or that the same was not so completed and equipped 
with rolling stock sufficient to operate a daily train to and from said 
town for the accommodation of passengers and freight by or before 
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January first, 1871? State fully and particularly what knowledge, 
if any, you had in relation to said railroad, or the railroad of the 
Chicago and Iowa Railroad Company or that said two railroads had 
ever consolidated. Ans. When I purchased and acquired said 
bonds and coupons or any of them, I had no knowledge, informa- 
tion or notice that said Ogle and Carroll County Railroad Company 
had not on or before January 1, 1870, completed the first division of 
its road or that the same was not so completed with a T“ rail, 
weighing not less than forty-five pounds to the yard; or that 
255 the same was not so completed and in condition to run trains 
thereon from a connection with the Chicago and North-Western 
railway to a point at and within said town of Oregon, within one- 
half mile of the east bank of Rock river, or that said road was not 
within that time equipped with rolling stock sufficient to operate a 
daily train to and from said town for the accommodation of passen- 
gers and freight; nor did I have before I purchased and acquired 
said bonds and coupons, or any of them, any knowledge or notice 
that said Ogle and Carroll County railroad had been consolidated 
with the Chicago and Iowa Railroad Company, or that there had 
been any neglect or failure by the said Ogle and Carroll County 
Railroad Company to comply with any of the conditions, stipula- 
tions or agreements or understandings upon which said bonds were 
voted, or with any of the conditions mentioned in the interrogatory ; 
nor did I know, indeed, that said bonds had been voted upon any 
conditions whatever. I did not know when the said Ogle and Car- 
roll County railroad or the said Chicago and Iowa railroad was 
completed, either the first division or any other, but I supposed 
256 when I bought the bonds that all the conditions, if any existed, 
had been fully complied with. Tne bonds bore the certificate 
of the auditor of State of Illinois, that they had been registered in 
his office, and the bonds on their face stated substantially that they 
had been issued under authority of, and by virtue of, an act of the 
legislature of the State of Illinois; I did not consider it necessary 
for my protection to look further in respect to them. I thought I 
had a right to rely upon them, especially as Mr. Coler said they 
were all right, and recommended them so highly to me. I had no 
knowledge, whatever, of said railroad, or the railroad of the 
Chicago and Iowa Railroad Company, or that said two railroads 
had been consolidated. I never was at the town of Oregon in my 
life and know nothing about it, except that I hold and own these 
bonds and coupons. El. iz A JENNINGS. 


257 The plaintiff also offered in evidence the original super visor 's 

book of the town of Oregon, in use from 1869 to the present 
time, containing among other things the list of the $10,000 of bonds, 
voted to the Ogle and Carroll County railroad, Dec. 6, 1869, and the 
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accounts of the supervisor with the town, and also the following on 
pages 264 to 301 inclusive: 
258 ist of bonds of the town of Oregon, in the county of Ogle, 
and State of Illinois, issued to the Ogle and Carroll County Rail- 
road Company, in pursuance of an election held by the legal voters of 
said town, on the 23d day of June, A. D. 1870, under the provisions 
of an act of the general assembly of the State of Illinois, entitled 
An act to amend an act entitled ‘an act to incorporate the Ogle 
and Carroll County Railroad Company’,” which said act was 
approved on the 30th day of March, A. D. 1869. 


BONDS. | COUPONS ATTACHED. | 
| 
| 
No. Date.| Amount. When Due. Where Payable.|! No. Amount. When Due. Where Payable. | 
21 | $1.000.00 July 1, 1881.’ Farm'rs Loan & 2 70.00 July 1, 1872./Farm’rs Loan &; 
4 70.00 oe 1, 1874. ee ee 0 
8 70.00 1, 178. oe 
6 70.00 be 1, oe ee 
7 70.00 oe 1, 1877 oo bb 0 
8 | 70.00 1. 1% ° ie 
| 9 70.00 * 1. 1879. - * 85 ö 
10 70.00 oo 1, 06 ry) 06 
| 11 70.00 1. 1881. 15 1 
22 $1,000.00 July 1. 1881. Farm'rs Loan &| 1 28.00 /July 1, 1871.|Farm'rs Loan & 
Trust Co., N. 1. 2 70. 00 1. Trust Co., N. I. 
6 3 70.00 be 1, 1873. oo oe oo 
4 70.00 „„. 10 150 
b 5 70.00 00 1, 1875. ee 00 be | 
. 6 70.00 1, 176. sea m 
7 70.00 8 1. 1877. oe ee oo i 
: 8 70.00 * 1, 1878; “ se 
| 9 | wooo | * Liem ẽù( | 
| 10 70.00 oe 1, 10. ee be be ' 
| 11 70.00 °° La Cl” 8 
233 $1,000.00 July 1, 1081. Farm 'ra Loan & 2 70.00 July 1. 1872. Farm'ra Loan & 
Trust Co., N. F. 3 70.00 * 1, 187. Trust Co., N. I. 
4 70. 00 „ine. 5 
f 5 70.00 * 1,1875.; “ yah en 
86 70.00 a 
7 70.00 1, 1077. “ ee e 


Here follows in said registration pages 266 to 301 of said super- 
259 visor’s book inclusive, containing a similar registration of the 
bonds numbered 24 to 60 inclusive, and no signature of any officer 
appears signed to said registration or caption thereto, nor is there any. 
signature to the registration of the other bonds registered in said book 
To which counsel for defendant objected upon the ground that the 
said registration and the caption thereto was not signed by, nor did 
it appear to be made by the supervisor or any officer of the town of 
Oregon, authorized by law to make the same in behalf of the town; 
and also objected to the introduction of the caption to said registra- 
tion upon the ground that there was no law authorizing any such 
caption or statement to be made in connection with the registration 
of said bonds; which objection the court overruled; to which the 
defendant then and there excepted, and the same was read in evi- 
dence as hereinbefore stated. 
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Plaintiff also offered in evidence a certified copy of the following 
paper transmitted to and filed in the office of the auditor of public 
accounts of the State of Illinois, June 5, 1871. 


260 | No. 5. 
STATE or ILLINOIS, 
County or OGLE, 
April 1, 1871. 
To the Auditor of Public Accounts of the State of Illinois. 

Sm: I hereby certify that the following described bonds are en- 
titled to . in your office under the provisions of an act 
entitled « An act to fund and provide for paying the railroad debts 
of counties, townships, cities and towns,” in force April 16, 1869, the 


bonds being numbered: 
261 
From No. 21 to No. 24 incl. for $1,000 each, dated Dec. 31, 1870 and payable July 1, 1861. 
From No. 25 to No. 28 incl. for $1,000 each, dated 31, 1870 and payable “ 1, 1888. 
From No. 29 to No. 82 incl. for $1,000 each, dated 31, 1870 and payable “ 
From No. 33 to No. 36 incl. for $1,000 each, dated 31. 1870 and payable “ 
From No. 37 to No. 40 incl. for $1,000 each, dated 31, 1870 and payable “ 
From No. 41 to No. 44 incl. for $1,000 each, dated 31, 1870 and pavable “ 
From No. 45 to No. 48 incl. for $1,000 each, dated 31, 1870 and payable “ 
From No. 49 to No. 52 incl. for $1,000 each, dated 31, 1870 and payable “ 
From No. 53 to No. 56 incl. for $1,000 each, dated 31, 1870 and payable “ 
From No. 57 to No. 60 incl. for $1,000 each, dated 31, 1870 and payable “ 


being in all forty bonds amounting to $40,000 and bearing interest 
at the rate of seven per cent. per annum, payable annually on the 
first day of July. These bonds are issued by the town of Oregon 
in the county of Ogle and State of Illinois, to the Ogle and Carroll 
County Railroad Company, under and by authority of the provisions 
of an act to amend an act entitled “An act to incorporate the Ogle 
262 and Carroll County Railroad Company.” Approved March 30, 
1869, and by a vote of the people of said town at an election held 
on the 23d day of June, 1870. And I as supervisor of said town do 
hereby certify that all the preliminary conditions in the act “ in force 
April 16, 1869,” required to be done to authorize the registration of 
these bonds and to entitle them to the benefits of said act last re- 
ferred to, have been fully complied with to the best of my knowl- 
edge and belief. Exias S. Potter, 
Supervisor of the town of Oregon, Illinois. 


Subscribed and sworn to by the said Elias S. Potter, before me 
this first day of April, A. D. 1871. 
James H. Cartricurt, [SEAL.] 
Fustice of the Peace. 
Endorsed. Filed June 5, 1871. 
C. E. Lippincort, 
Auditor of Public Accounts. 
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Aunrron's Orrick, ILLINoIs. SPRINGFIELD, March 15, 1884. 

I, Charles P. Swigert, auditor of public accounts of the State of 
Illinois, do hereby certify that the foregoing and annexed instrument 
is a true, full and correct copy of certificate of Elias S. Potter, as 

supervisor of Oregon township (Ogle county), in relation to 
263 registration of bonds issued by said township to the Ogle and 

Carroll County Railroad Company, together with the endorse- 
ments thereon, now on file in and forming part of ‘the records of 
this office. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of my office at Springfield, the day and year above written. 

(SEAL. | Cuas. P. Swicert, 
Auditor of Public Accounts. 


To which counsel for defendant objected, upon the ground (1) 
that said certificate bears date and purports to have been sworn to 
April 1, 1871, two days before said E. S. Potter had any color of 
appointment to the office of supervisor, and does not appear to have 
been transmitted to or filed in the office of the state auditor until 
June 5, 1871, and nearly two months after George M. Dwight was 
elected and qualified supervisor of said town, as appears from the 
evidence and the stipulation of the parties. 

(2) That the certificate on its face appears to have been made 

upon “the best knowledge and belief” of said Potter, and it 
264 does not state positively that the matters therein stated are 
true. 

(3) That said certificate is otherwise incompetent and irrelevant. 

The court admitted the said certificate in evidence subject to said 
objections for the present, at the same time stating that the pre- 
sumption is that the certificate was made and sworn to on the date 
it bears date, April 1, 1871; and that, unless it was made to appear 
by other evidence that it was, in fact, made and sworn to after 
Potter received his appointment, it could not be regarded as the act 
of the supervisor of the town, and would not be evidence ayainst 
the town. 

To which ruling of the court the defendant then and there ex- 
cepted, and the same was read in evidence, as hereinbefore stated. 


265 GeorGE M. Dwicurt, a witness, was then called on behalf of 
the plaintiff, who being first duly sworn, was examined in 
chief by Mr. Packard and testified as follows: 


Q. What is your name? A. George M. Dwight. Q. Where 
do you reside? A. Oregon, Illinois. Q. You were supervisor 
of the township of Oregon during a portion of the year 1871, were 
you not? A. Yes; I waselected in April, 1871. Q. When you 
received the supervisor’s book, which has been introduced in evi- 


e 


5 


0 
— — 
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dence here, did it contain this registration of bonds in litigation here, 
this $40,000 of bonds, voted to the Ogle and Carroll County Rail- 
road Company, in June, 1870? A. I think it did, sir. 


Cross-Examination by Gen. Edsall. 


Q. Do you remember when you first received that book, Mr. 
Dwight? A. I had a little trouble to find that book, and my rec- 
ollection is that I got hold of that book just previous to the meeting 
of the town board, in September. Q. In September, 1871? A. 
Yes, sir. Q. You were elected supervisor in April, 1871? A. 
Yes, sir. Q. And you did not get hold of that book until just be- 
fore the meeting of the board of town auditors? A. Yes, sir. Q. 
That is what it was called, I believe? A. Ves, sir. Q. In Sep- 
tember, 18717 A. Yes, sir. Q. Do you remember where you 
found that book when you did get hold of it? A. I found it in 

Mr. Cartwright’s office. Q He was the attorney for the 
266 Chicago and Iowa Railroad Company? A. Yes, sir. Q. 
One of these men that was referred to yesterday as appointing 


Potter supervisor? A. Yes, sir. Q. Did you ever examine the 


registration of this $40,000 of bonds that you found in that book to 
notice in whose handwriting the registration was? A. I would 
not know the handwriting; I understood it was Cartwright’s hand- 
writing, but I could not swear to it. Q. I will ask you if you ever 
authorized Cartwright to make any registration of the bonds in the 
supervisor’s book? A. No, sir. Q. Did you know that any 
such registration had been made in that book until you got hold of 
the book in September, 18717 A. No, sir. Q. Then you found 
what there is there now in that book? A. Yes, sir. Q. And 
you never authorized it to be put there? A. No, sir. Q. And 
you were supervisor, as I understand you, from the time you quali- 
fied shortly after the election in April, 1871, for the next year and 
for a year or two afterwards? A. Until the spring of 1875, I 
think. Q. Do you remember the date when you qualified? A. 
Yes, it was somewhere about that— April 10, 1871—about a week 
after the election. Q. The stipulation is that you were elected 
April 4, 1871, and filed your bond and qualified on the 10th of April, 
1871, which I understand is the fact. Assuming that to be so, did 
you ever make or send to the auditor of public accounts of the State 


of Illinois any certificate to procure the registration of those bonds? 


A. No, sir. Q. Did you ever authorize anybody to make or 
send such a certificate for you officially? A. No, sir. Q. Did 
you ever know anything about any such certificate 1 
267 or transmitted to the auditor of public accounts A. No, sir. 
Q. You had no knowledge of it? A. I had no knowledge 


of any such thing. 
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Re- direct Examination by Mr. Packard. 


Q. You say this book was found in the office of Mr. Cart- 
wright; who composed the board of town auditors at that time— 
was Mr. Cartwright one of them? A. Yes, Mr. Cartwright. 
Q. Was he a justice of the peace? A. Ves, sir, he was. 


Frep. H. Marsu, a witness called on behalf of the plaintiff, bein 
first duly sworn, was examined in chief by Mr. Packard, — 
testiſied as follows: 


Q. Please state your name, age, residence and occupation? A. 
My name is Fred H. Marsh; residence, Oregon, Illinois; my occu- 
pation is United States Marshal. Q. How long have you been 
marshal? A. Since June of this year. Q. What were you 
before that? A. Sheriff. Q. Of what county? A. Of Ogle 
county. Q. When were you elected? A. Three years ago last 
fall. Q. Where have you resided since these bonds were issued? 
A. Ihave resided in Oregon, Ogle county. Q. Have you been 
elected to any office beside sheriff, since then? A. Tes, I was 
elected twice for the legislature. Q. Did you know Mr. James V. 
Gale in his lifetime? A. Ves, sir. Q. Where did he reside up to the 

time of his death, from and after these bonds were issued? A. 
268 He resided in Oregon, Ogle county. Q. Did you know Mr. Pot- 

ter in his lifetime? A. Yes; he was a resident of the same town 
and county up to the time of his death. Q. Where did he reside up 
to that time? A. The same county and town, Oregon, Illinois. G. 
Do you know Mr. Cartwright? A. Yes, sir. Q. Ishe alive, or 
dead? A. He is alive, sir, as far as I know; he was alive when I 
left home. Q. Where does he reside? A. He resides in Oregon, 
Ogle county. Q. Has he since then A. Yes, sir. Q. Does 
he hold any office there now? A. He is master in chancery. Q. 
Do you remember whether he has been elected to any other office 
since then? (Objected to.) ) 

The Court: I don’t see as it makes any difference how many 
offices these men have had. A. They all stand well there. 

The Court: That is not material; their character is not in issue 

here at all. 
Mr. Packarp: Where were the town board of auditors previ- 
ous to April, 1871, in the habit of holding their meetings, in the 
office of the town clerk or justice of the peace, or where A. 
Mostly, sir, in the office of the justice of the peace. Q. Whose 
office? A. Captain Cartwright's. Q. James H. Cartwright? 
A. Yes, sir. Q. What time of day were they in the habit of 
holding their meetings usually? A. Sometimes in the daytime, 
and sometimes in the evenings. 

Gen. EpsaL_: I propose to call Mr. Marsh on our own 
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269 account. Whether I shall do that now or not is a matter of 
convenience. I don’t care to cross-examine him in anything 
now; we will wait until we call him. 

Mr. Pacxarp; I will rest my case here, and you can go on. 

Gen. Ens ALL: Very well, we will go on. The witness was then 
examined on behalf of the defendant by Gen. Edsall, in chief, and 
testified as follows: Q. I understand you were town clerk of the 
town of Oregon in 1871? A. Yes, sir. Q. I will call your at- 
tention to the entry in the book now shown to you, purporting to be 
the record book of the town records of the town of Oregon, the 
entry on page 17 of that book of which “ Exhibit M” is a copy, 
purporting to be the appointment of E. S. Potter, supervisor; was 
there any such appointment made as that indicates on the 31st day 
of 8 1870? — No, sir. 

Note. e entry referred to on page 17 is the original ent 
froin which Exhibit M ” is taken.] 8 = 

Mr. Packxarp: I object to this. It is unnecessary to run over 
matter half a dozen times. It is already in proof that that was 
made on the 3d of April, 1871, and was dated as of December, 
1870, when these printed dates were printed on the bonds. 

The Court: I don’t think there is any dispute about that. 

Gen. Eos Al. L: These are matters of evidence which have been 
gone into, but I want to use my own discretion in proving the details 
of this transaction. | 

The Court: Well let him answer. A. No, sir. Q. Was 
there anything said about the appointment of a supervisor on the 
31st of mber, 1870° A. Yes, there was. Q. State what 
was said and done at that time. A. Mortimer W. Smith had 
tendered his resignation as supervisor of the town of Oregon, and 

on that evening I was sent for to come up to the hotel, and 
270 Capt. Cartwright, who was justice of the peace at that time, 

and Mr. Gale and Mr. Hinckley were there. Q. Please state 
what Hinckley? A. Mr. Hinckley who was supposed to be presi- 
dent of the Chicago and lowa railroad. The first question they 
asked was if I would appoint Mr. Kinney Cleveland supervisor, and 
I told them no, sir—for the purpose of signing these bonds that had 
been voted. I told them no, I would not, for the simple reason that 
Mr. Kinney Cleveland was not morally or financially responsible. 
They then asked me if I would countersign the bonds with another 
man by the name of Sharp, who was editor of a paper there, and 
1 told them no, I would not, because he was not responsible finan- 
cially; and they asked then if I would sign them with Mr. Dwight, 
and I told them I would if after talking with Dwight to see what 
he said; and with that the matter rested. There was no other talk 
about appointing a supervisor. Q. Was there any t then 
to appoint Potter or anybody else? A. No, sir. Q. Who was 
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nt at the time and participated in the talk? A. There was 
Mr. Gale and Mr. Dutcher, and Mr. Cartwright. Q. Do you know 
in whose employment Cleveland then was? A. He was in the 
employ of Mr. Hinckley. Q. Building the road? A. Yes, he 
was one of the bosses or. — I don’t know exactly; he was 
in his employ. Q. You say Mr. Gale was there, was that 
James V. Gale, a director of the company? A. Yes, sir. Q. And 
Cartwright? A. Yes, sir. Q. You say that this entry was not 
made on the 31st day of December, 1870? A. No, sir. Q. When 
was it in fact made? A. It was either on the third, the night of 
the third or the morning of the fourth of April, I think on the even- 

ing of the third. Q. If it was not on the fourth, what day 
271 was it? A. It was on the third, it was the day before the 

town meeting, whatever day that was. Q. Who was present 
at that time, on the night or evening of the 3d of April, 18717 
A. When Potter was appointed? Q. Yes. A. Well, Mr. 
Cartwright, Mr. Gale, Mr. Petrie and myself. Mr. Petrie didn’t 
remain there; he came in the room, but I think he didn’t remain 
there all the time. 

The Court: Four of you were present? A. Ves, sir. 

Gen. EpsaLL: Was Mr. Potter there at any time or consulted 
about it? A. Not in the office. Q. Where was Mr. Potter? A. 
Mr. Potter was home, sick, sir, and not able to leave his room. 

The Court: You held what office, then? A. Townclerk. Q. 
And Mr. Cartwright, what? A. Justice of the peace. 

Gen. Eps AL: Was William Schultz present at the meeting at 
that time? A. No, sir. Q. He was not? A. No, sir. Q 
Was he notified or requested to come there, to your knowledge? 
A. Not to my knowledge, no, sir. I don't remember where Mr. 
Schultz was, whether he was in the town or not. I think he had 
resi I know he was not justice at the time; he had resigned. 
Q. Well, we have stipulated that, and the stipulation is that he 
tendered his resignation on the 2d day March, 1871, and that no 
successor was elected until the next April. A. Yes, sir. Q. He 

was then living, was he not? A. Les, sir. Q. And resid- 

272 ing in the town of Oregon, was he not? A. Yes, sir. Q. 
In this town record book, on page q, the election notice has 
been produced in evidence here, which is . Exhibit J” to the said 
stipulation; and there has been introduced in evidence the entry on 
ge 9, to which I call your attention (handing book to witness). 
Tue entry showing the canvass and result of vote taken is the origi- 
nal from which . Exhibit K“ is taken; do you recognize that entry 
in the original book? A. Yes, sir. O. Who made it? A. I 
did. Q. In order to preserve the identity, it is the same paper as 
the copy is here marked “ Exhibit K“ to this stipulation. Now, I 
will ask you whether any judges of election other than the modera- 
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tor there indicated in the entry, presided at that election? A. No, 
sir; it was a special town meeting, and the moderator alone presided. 
Q. As indicated in that entry in the book and in “Exhibit K*? 
A. Ves, sir. Q. I will call your attention to “ Exhibit N“ to this 
stipulation, purporting to be the supervisor’s bond (handing witness 
bond). The paper there purports to bear date December 31, 1870, 
in the middle of it. A. Yes, sir. Q. When was that bond, in 
fact, if you know, made and filed or presented there? A. Well, 
it could not have been made there until April third, for the simple 
reason that there was no appointment made until that time and con- 
sequently the bond could not have been made until that time. Q. 
Did you know of any such bond being made before that time? A. 
No, sir. Q. I will call your attention to Exhibit O” attached to 
the stipulation, and state when that oath was in fact made? A. 
273 At the same time, April third. Q. When was it in fact made? 
A. It was made April third, the year following its date. Q. 
It was not made December 31, 1870? A. No, April 3, 1871, but this 
bears date December 31, 1870. Q. I will call your attention to 
the entry showing the meeting of the town auditors, appearing on 
pages 19 and 20 of this leather-covered book (handing witness book). 
You were then town clerk? A. Ves, sir. Q. And you were 
— present at that town board meeting? A. Ves, sir. Q. 

ho beside yourself were present at that town board meeting? A. 
Capt. Cartwright. Q. Was anybody else present? A. No, 
there was no other member of the town board at that time; Mr. 
Smith had resigned, and Schultz had resigned. 

The Court: Mr. Schultz had resigned and refused to act? A. 
Yes, he resigned some time before. 

Gen. Es AlL: You say Mr. Schultz had resi and there had 
been no successor appointed or elected? A. Yes, sir. Q. Then 
under the law and the constitution he could not get out of office 
in that way? A. That is a question of law. (Objected to.) 

The Court: Yes. 

The Witness: I am not a lawyer. 

It is admitted by the parties that the town of Oregon was only 
allowed by law two justices of the peace. 

Gen. Epsa.: I wish to go back to the matter I was examining 
the witness about. I was examining you, Mr. Marsh, as to who 
was present at this meeting of the town auditors purporting to be 
held on the 28th day of March, 1871, and you said yourself and Mr. 

Cartwright. A. Yes, we were the only officers at that time 
274 acting. Q. Was Mr. Potter present? A. No,sir. Q. Had 
he ever up to that time claimed or pretended to be supervisor 
of this town, or previous to that meeting of March 28, 18717 A. 
No, sir; he was not then appointed. 6. Had he performed any 
act as supervisor, or pretended to be supervisor before the evening 


148 


or night of April 3, 1871? A. No, sir. Q. Please examine the 
ignature on page twenty of this book E. S. Potter,” and state in 
—— handwriting, if you know, that signature is? A. That is in 
E. S. Potter's hand writing, his own, I am acquainted with his hand- 
writing. Q. Was that put there at the time of this meeting? A. 
No, sir; I don't know when it was put there. Q. Was it put there 
at any time prior to the night of April 3, 1871? A. No, sir. 4. Q. 
How it got there you don’t know? A. No, sir; I do not Q. Only 
ou know it is the genuine signature of Dr. Potter? A. Yes, I 
now that is Dr. Potter’s signature. Q. And you know that he 
didn’t pretend to act as supervisor up to the time of holding this 
meeting on the 28th of March? A. No, sir; I know that he hadn't. 
Q. Had he received any kind of appointment? A. No, sir. [The 
minutes of the meeting of the board of town auditors held March 
28, 1871, referred to by the witness appears in the book of town 
records, at pages I9 and 20, and the record of said meeting in said 
book has signed thereto the name E. S. Potter, supervisor,” to- 
_ gether with J. H. Cartwright, justice of the peace and F. H. Marsh, 
town clerk, indicating that all three of them were present at said 
meeting and acted thereat as members of said town board. This 
being the only meeting shown by said record book to have been 
held between December 31, 1370, and April 4, 1871.] Q. Now, 

275 I wish to come down to what took place on the night of April 
3, 1871. You have stated, if I remember rightly, that yourself 

and J. H. Cartwright were there at the time this appointment was 
made, appearing on page 17 of this book, “ Exhibit M.” Please go 
on in your own way and state how that appointment came to be 
made on that night of April 3, 1871, and what was then done, give 
us a history of what occurred at that time? A. On the evening 
of April 3, Capt. Cartwright came over to see me and said, that it 
was necessary to have a supervisor appointed that evening, and he 
asked some questions about countersigning the bonds after one was 
appointed, and I told him that I thought for my part that I would 
not sign with anybody that was irresponsible, and he asked me if I 
would sign with Dr. Potter, and I told him I would see Dr. Potter; 
he was at his house sick; and we went down there together in the 
evening, and the doctor was lying on the sofa, and I went to him and 
spoke to him, and I said, « Doctor, there is a question involved here 
about signing these bonds before holding the election, and I don’t 
see why these bonds should be signed to-night, why it is necessary.” 
And he said, “ Because the parties are hable to enjoin the issue of 
them before a supervisor is elected to-morrow,” and he said it would 
cause litigation; and I said, That does not make any difference; 
the idea is, who is responsible for this?” and he said, „As far as 
you are concerned, you are not responsible; merely countersigning 
the bonds, I will take the responsibility.” And he said, «I will 
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pledge you my word of honor that these bonds shall not go out of 
my possession until it is decided whether they are legal or not.” 
That is nearly word for word. 

The Court: Who said that? A. Dr. Potter; until it is decided 
whether they are legal or not. He said: “I will merely hold them 
as a third person in trust.” And with that understanding the bonds 
were signed, and were countersigned by me. 

Gen. Ens ALL: That occurred between you and Potter? A. And 
Dr. Potter. And he also said in connection with that, that there was 
an attorney that he was acquainted with, Mr. Irwin; that he was 
going to consult him. Ididn’t know Mr. Irwin, but I remember that. 

Q. What time in the evening was that meeting there with refer- 
276 ence to the appointment being made, which was in Cartwright's 

office, as I understand? A. I don’t remember; but to the best of 
my knowledge it must have been between seven and nine o’clock in 
the evening. Q. This talk with Potter—that was at his house? A. 
That was at his house. Q. Was that before, or after? A. It was 
before; it was before the appointment was made, and before there was 
any decision whether he would be appointed. Q. And after his say- 
ing that—whatever was done in the way of appointment, was done 
between you and Cartwright? A. Yes; and afterwards we went to 
Cartwright’s office, and the bonds were signed; then we went down 
to hishouse. Q. It was right off, one continuous act? A. Yes, that 
evening. Q. And the appointment and the signing of the bonds 
was part of the same continuous transaction A. Yes, that same 
evening. Q. And the appointment was made in order that he might 
sign with you? A. That was why the appointment was — 
sir; that was the understanding. Q. I will ask you this question: 
The signing of the bonds, as I understand you, proceeded immedi- 
ately after the making of the appointment? A. Yes, sir. Q. And 
the filing of this oath of office? A. Yes; after the oath of office was 
filed, the bonds were signed. 

Gen. Ens ALI: That is all. 

Mr. Packarpb: That is all. 

The Witness: I would like to state in connection with that, if 
there is no objection, that I was as much surprised as any one that 
these bonds had been given out from Mr. Potter’s hands; I didn’t | 

know it for months afterwards. 
277 Gen. Eps ALL: I will ask you a question, Mr. Marsh; were 
you in town there the next day at the town meeting? A. 
Yes; I was clerk of the election. Q. Do you know wheth- 
er the people there, that is the public generally, knew that the bonds 
had been signed and that Potter had been appointed supervisor at 
that time? A. No, sir; it was not known. Did Potter make 
any report to the town meeting held April 4, 1871, as to 
what he had done? A. No, sir. Q. Did you, in fact, then 
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know that the bonds had been delivered to the railroad company? 
A. No, I did not. Q. When did you know it first? A. I don't 
know when; it was some time after. It came to me by rumor, and 
I went to Mr. Potter and asked him, and he said— Q. Can 
u give any approximate estimate as to the time when you first 
w the bonds had been put out of Potter’s hands? A. No, sir, 
I could not; it was some time after—it was some time during that 
summer. Q. Did you have anything to do with registering the 
bonds in the supervisor’s book? A. No, I didn’t know anyining 
about it. Q. It was some weeks or some months after ward before 
you knew the bonds had been put out of his hands? A. Well, I 
think it was some weeks after. Q. And, of course, you knew when 
they were signed? A. Yes, sir. 
e Court: They were signed and put into Potter’s hands? 
A. Yes, sir; they were left there with him. Q. On that night? 
A. On that night. 


278 WILLIAM J. Mix, a witness called on behalf of defendant, 
being first duly sworn, was examined in chief by Mr. Edsall, 
and testified as follows: 


Q. What is your name? A. William J. Mix. Q. Where do 
you reside? A. Oregon. Q. Did you reside there in the year 
18717 A. Yes, sir. Q. You had resided there for some years 
before, hadn’t you? A. Ves, sir; for fifty years last October, sir, 
it has been my home except three years in — Q. Do you 
remember the town meeting held April 4, 1871, in the town of 0 
gon, when Mr. Dwight was elected supervisor? A. Ves, I do, 
very distinctly. Q. Were you present there at the town meeting? 
A. Iwas. Q. You, of course, were a voter in that town? A. 
Yes, sir. Q. Do you know whether it was known to the public 
on that day that these bonds had been signed by Potter as supervi- 
sor of the townr A. The day of the election I know it was not, 
sir, as well as a man can know anything of that kind. Q. Wasit 
known there to the people that Potter had pretended to act as super- 
visor? A. It was not, sir. Q. Do you remember what the 
question was upon which the issue was made upon which the 
supervisor was elected that day? A. Ido; yes, sir. Q. Please 
state it briefly. A. The question of the election of the supervisor 
that day hinged upon the issuing of the bonds to the Chicago and 
Iowa Railway Company. Q. And the Ogle and Carroll County 

Railroad Company? A. Ves, sir; they were considered as 
279 one road. There was a feeling on the part of the citi- 
zens that the bonds of the town ought not to be issued to the 
railroad company, and that they should not be until the authorities 
of the town were satisfied that they were legally held for the bonds, 
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or that they could be legally issued. There was no —— to 
go back of the issuing of the bonds if they could be legally issued, 


or they were legally held for them. Mr. Waggoner was talked 
about as a candidate for the office of supervisor representing that 
feeling of the town. It was also, by rumor, on the morn- 
ing of the election, stated that Mr. Dwight was to be a candidate, 
representing those who were for issuing the bonds anyway, whether 
right or wrong; and Mr. Dwight was an old citizen and an old 
time acquaintance of mine, and this conversation occurred in my 
place; and when this rumor came in, and that Mr. Dwight was 
going to run, I said to some of my friends who were in there that I 
didn’t think that Mr. Dwight would do that—would run on that 
question—and I went and saw Dwight. (Objected to). 

Gen. Ens ALI: I am coming toa conversation between the citi- 
zens and Mr. Dwight. 

The Court: I hardly think that would be competent. 

Gen. Ens AL.: Well, did you go and see Dwight? A. I did. 
Q. Was Waggoner voted for after that? A. He was not; they 
stopped voting for Waggoner after ten o’clock. Q. After what? 
A. After Mr. Dwight said he would do what the citizens wanted. 
Q. Iwill ask you what that was that Dwight said he would do 
about it? 

Mr. PacKARD: Is that competent, your Honor? 

The Court: I don’t think that is competent. 

Gen. Ens Al. .:: Then when you saw Dwight, you were satisfied 

and everybody stopped voting for 5 A. Yes, 
280 sir. Q. When did you first learn the fact that the bonds 

had been signed by Potter and put out? A. I could not 
tell you; it was some time after the election; there was a rumor 
and in fact, when we commenced the injunction suit, I did not 
know that the bonds were issued only by rumor, and we took 
that step. I refer to the injunction suit of W. J. Mix and others 
against E. S. Potter and others. Q. Had there been any record 
disclosed to the public showing the issue of the bonds? A. I 
know of none, I knew of nothing only by rumor. Q. Do you re- 
member the time when this first division of the Ogle and Carroll 
County railroad was so far completed that cars could be run be- 
tween Rochelle and the east bank of Rock river opposite 
A. Well, it was the fore part of April, 1871, I should think, I 
could not state exactly the time. Q. Was it completed on the 
first day of January, 1871? A. No, sir; nor for three months 
later. Q. hat was done, if anything, with the west end of the 
track as laid down opposite the town of Oregon, on the east bank 
of the Rock river for two or three miles? 

Mr. Pacx ann: When, before, or after this transaction? 

Gen. EpsaLt: Well, we will find out. 
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Mr. Pacx Ann: I object to it unless he confines it to something 
before these bonds were issued. 

Gen. Ens ALI: What I propose to prove is this, that this com- 
pany that put down this track claimed that two or three miles of the 
track next east of Oregon was only laid temporarily and that it was 
taken up by this consolidated company, and the line for two or 
three miles from the river, east of Oregon, deflected to the south so 
as to cross Rock river one mile south of the town of Oregon. This 
was done after the bonds were issued. 

The Court: How can that be material? 

Gen. EDsALI.:: Well, we will offer it. The court excluded the 
evidence so offered to which the defendant then excepted. That 

is all, Mr. Mix. 
281 Mr. Packarpb: That is all. 


GeorceE M. Dwieut, being recalled on behalf of the defendant, was 
examined by Gen. Edsall, and testified as follows: 


Q. You stated you received this supervisor’s book referred to im-: 


mediately before the September meeting of the board of town audi- 
tors, that you had difficulty in finding it, but that you found it? A. 
Yes, sir. Q. Look at the entries commencing on paye 264, and 
running to page 301, and state whether those are the entries of regis- 
tration, to which you referred, when you stated that they were in the 
book when you received it? A. es, sir; they are. Q. Do you 
recognize the hand writing there? A. I cannot identify the hand- 
writing. Q. And you say you never authorized any one to put 
that in that book? A. No, sir. Q. It was there when you got 
the book? 
Mr. Pack ARD: He swore to that once. 


EpwaRD F. DuTcHeER, a witness called on behalf of the defendant. 
being first duly sworn, was examined in chief by Gen. Edsall, 
and testified as follows: 


Q. What is your name? A. Edward F. Dutcher. Q. 
What is your profession? A. Well, sir, I am a lawyer 
by profession. Q. Where were you practicing law in the 
year 18717 A. Oregon, Ogle county, Illinois. Q. With whom 
did you then office, if any one? A. James H. Cartwright. Q. 
Mr. Cartwright, who was one of the justices of the town, as I un- 
derstand?: A. Yes, sir; he was. Q. Please examine this book, 
called the Supervisor’s Book of the Town of Oregon, and the en- 

tries therein, commencing on page 250, and ending on page 301, 
282 and state if you know in whose handwriting those entries 
were made? (Handing witness book.) A. Commencing on 
page 250° Q. Yes. A. It is the handwriting of George P. 
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Jacobs. Q. On page 2507 A. Yes, sir. Q. Then I com- 
menced too far back 

Mr. Packarp: Who was Jacobs? A. He was the old super- 
visor of the town of Oregon.. 3 

Gen. EpsaLtu: I commenced too far back; my question was 
wrong, and I will call your attention, now commencing on page 264, 
and from thence to page 301. State in whose handwriting those 
entries are? A. e handwriting and the figures are all in the 
handwriting of James H. Cartwright. [The entries on page 264 
to 301 were the same entries, showing registration of bonds, and 
the caption thereto, introduced in evidence from said book by plain- 
tiff. Q. I understood you that during the summer of 1871 you 
and Mr. Cartwright were occupying the same office? A. Yes, 
we occupied that for several years. Q. Did you know of this 
buok being in Cartwright’s possession during that summer? A. I 
saw the book in the office, sir. 

Mr. Packarp: What is that? A. I saw the book in our 
office, Cartwright & Dutcher; we were not in partnership, but we 
occupied the office together; we had two rooms there. : 

Gen. EpsaLt: Have you any recollection of the fact of Cart- 
wright making this registration during that summer or season? A. 
I think at some time I noticed that book, and the record being made 
by him. Q. Do you remember of the town meeting being in 

the town of Oregon at the time Dwight was first elected super- 
283 visor in 18717 A. I recollect it well. Q. Do you remem- 

ber, with reference to that town meeting, when Dwight cem- 
menced to act as supervisor? A. I think Ido. Q. With reference 
to Dwight’s election and qualification as supervisor, according to 
your recollection, when was the registration of the bonds spoken of 
here, made by Cartwright? A. My recollection is, it was made 
after that time; I would not swear positively, but that is to my best 
recollection. Q. Have you any particular reason for thinking that 
he did not make it until after Dwight’s election and qualification; 
what Cartwright was doing, or anything of that kind? A. Well, 
I have no recollection of knowing anything about any bonds being 
issued until Mr. Dwight had been elected and had qualified for sev- 
eral days. Q. You knew when this registration was done? A. 
I think I do, sir. Q. And you knew that you did not know any- 
thing about the bonds being issued until after Mr. Dwight was 
elected and qualified as supervisor? A. I didn’t know anything 
about it for a week or two—that is my best recollection about it 
now. Q. Weill, if you had known of this registration then, you would 
have known the bonds had been issued? A. I should come pretty 
near knowing it. Q. Have you any recollection as to how this 
book got into Dwight’s possession, and under what circumstances 
—have you any recollection about it? A. No, sir; but just before 
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the meeting of the board of town auditors. Q. What year? A. 
The 1871; the board of supervisors meets on the second 
T y of September, and the board of town auditors meets the 
Tuesday preceding that time; either the day that the auditors were 
to meet or a short time previous Mr. Dwight came to our office and 
inquired where that book was—about that time; I am not positive 
as to the date. 

The Court: About what time do you say? A. It was 
284 either the day that the town auditors were to meet or about 

that time; I could not say positively. 

Gen. Ens AL I.: You mean the fall of 1871? A. Yes; it was 
just before the meeting of the supervisors, which was the second 
Tuesday of September. Q. And the town auditors’ meeting was 
the Tuesday before? A. The town auditors met the Tuesday be- 
fore the meeting of the supervisors in September, and also on the 
Tuesday previous to the annual town meeting in April each year, 
for the purpose of auditing the town accounts. Q. Well, did you 
know anything further about that than that he came and inquired 
after that book? A. I didn’t know. I know he inquired of me, 
and I told him I didn’t know anything about that book. G. You 
stated you remembered very well the election at which Dwight was 
elected supervisor? A. I do. Q. Did you know on that day 
that the bonds had been signed by Potter? A. I did not. Q. 
Did yeu then know that Potter had been appointed supervisor of 
the town? A. I did not. Q. You were there in the town at 
that time, and were present at that election? A. I was there all 
the time in the office. I was there with Mr. Cartwright in the 
office, and the railroad company’s office was kept there at that time, 
during the building of the road. The engineers made their profile 
and maps there. Q. Were you acquainted with the men who 
acted as the president and directors of the Ogle and Carroll County 
Railroad Company? A. Yes, sir. Q. Please state who, to 

our knowledge, they were up to April 3, 1871? A. Frederick G. 
etrie was president of the Ogle and Carroll County railroad; James 
V. Gale was vice-president of the Ogle and Carroll County Rail- 
285 road Company and Henry A. Mix and Michael Nohe were di- 
rectors; Martin H. Ettinger was secretary and treasurer. Henry 
A. Mix, one of the directors, got killed in falling off of the brid 
during the fall of 1869, and Mr. Elias S. Potter was elected a di- 
rector in his place. Q. That is, of the Ogle and Carroll County 
railroad? A. Ves, sir, of the Ogle and Carroll County Railroad 
Company. Q. Now answer the same question as to the Chicago and 
Iowa railroad? A. Francis E. Hinckley was president and 
eral manager; E. B. Shumway was secretary. I think Mr. Fred - 
erick G. Petrie was vice-president and James V. Gale and Elias S. 
Potter were two of the directors. Q. Who was the attorney, if 
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any one, of the Chicago and lowa railroad during 1871? A. James 
H. Cartwright. Q. The same Cartwright who occupied the 
office with your A. Yes, sir. Q. And the same who made 
these entries in the supervisor’s book? A. The same one who 
made these entries, and did all the business of the company — 
what I did. Q. You were present at the election on the 4th of 
April, 1871? A. I was, sir, early. Q. Round among the peo- 
— A. Ves, sir. Q. You voted there? A. I did, sir. Q. 
ow much were you about there during the day to see and talk 
with them? A. Iwas there about an hour before the polls opened 
and until they closed—until the votes were counted. Q. Did you 
meet any men that day that knew the bonds were issued or claimed 
to know it? A. No, sir, I did not. Q. What was the question 
on which the election was being contested, if any, that day? A. 
There was a contest early in the morning. Joseph Waggoner 
286 was being run by certain parties when the polls first opened in 
the morning, against Mr. Dwight. I was working for Mr. 
— because I had talked with Dwight the night before, and I 
met Mr. HughRay just south of the clerk’s office, south of the post- 
offiice, and the — were being held in the court house, and he says 
to me, . Ed, why are you voting for Dwight?” (Objected to.) 

The Court: I don’t see how that is competent. 

Mr. Ens AL. I.: In the counsel’s opening for plaintiff he undertook 
to state what the issue at the town meeting was, and we desire to 
get the real facts before the jury on that question. 

The Court: Well, the witnesses all said that it was not known, 
and there was no claim made that it was known. I don’t see that 
it is material, as far as the validity of the bonds is concerned, whether 
it is known or not. 

Mr. Ens Al.: Mr. Dutcher, have you been in court here while 
this case of Wallace agusnst The Town of Oregon has 3 — 
to, that was tried in November, I think, of oF 187 
ander Wallace aguinst The Town of Oregon? A 7 3 you 
have heard a reference to that case, and the evidence put in 
about it? A. i sir. Q. Do you know who tried that case 
for the plaintiff? A. I tried it m self for the plaintiff. Q. Mr. 
Sackett was with you? A. Mr. Sackett assisted me, but he had 
nothing to do with the trial, particularly. Q. Have you a dis- 
tinct recollection as to the questions that were actually litigated on 
that trial? A. I think I have, sir. Q. Have you examined — 
pleas that are now on file in this case of Eliza Jennings 1 
Town of Oregon the second, third and fourth pleas I have 

read them. Q. What were the issues—the pleadin 
287 1 on the former trial, in the Wallace suit? CObjected 


The ve SR He may state generally. 


156 


Mr. Pacxanp: It is a matter of writing. secu 

The Court: Of course, as far as the pleadings show they show : 
what the issues were conclusively. He may answer it. 

A. There was a special count on the coupons and a general 
count in assumpsit, and a sworn plea of general issue, or rateer the 

issue sworn to; that was all the pleadings there was about 
the case. Q. Was there any defense set up on the trial, such as 
was indicated, for instance, in the first special plea—or sec- 
ond amended plea in this case now on trial? A. There. was not. 
Q. Was there any defense set up on that trial, as indicated in the 
third plea in this case? (Ohjected — 

Mr. Pacxanp: I object to this, and ask to have this testimony 
excluded. 

The Court: He was one of the attorneys who tried the case; 
I think he may state his recollection about it. 

Mr. Packarb: I object to it; it has been stipulated to, and I 
object to it as being put in from his legal opinion; that is a matter 
of law, he can show what the evidence is, and that is the only way 
to get at it. I move to strike out that last question and answer. 

e Court: Well, note the exception. 

Mr. Packarp: I also wish to except to every one of these ques- 
tions of that character. ae 
A. That second plea is under the 73d chapter, 11th section of } 
the title of negotiable instruments of the Revised Statutes then in 
force, that was re-enacted in 1874, wasn’t it? Q. Yes, that is the 
second plea. Was there any defense made under that section of the 
statute? A. There was evidence offered here, I think, as to the sign- 
ing of the bonds and all those things under objection, and then when 
we introduced Mrs. Jennings’ deposition showing that she was a bona : 
fede purchaser for value, the court said, under the plea of general 

issue, that that could not come in, as it was no defense under 
288 that plea of general issue. Q. You remember that Mrs. Jen- 

nings’ deposition was read on that trial? A. I read it myself. 
Q. That same one that was read here last night? A. I didn’t hear 
it read. Q. Now, as to that third plea, which is based on section 12 : 
of article nine of the constitution, was there any defense attempted 
to be put in under that section, on that trial, or evidence introduced 
showing the assessed value of the taxable property in the town of 
Oregon? A. No; no evidence was introduced during the whole 
trial on that question. Q. That is, showing what the assessed 
taxable property of the town was for 1870, and what the indebted- 
ness was? A. No, sir; there was nothing of that kind shown on 
that trial. Q. Not anything of that kind introduced at all? A. | 
No, sir. | 

The Court: Was there any claim made that the bonds were not : 
legal under that section of the constitution? A. No, sir; there was | 
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nothing of the kind. Q. The court didn't pass on that question 
at all? A. No, sir. 

Gen. EnsALL: Was there any question raised on the trial as to 
the question whether this vote to be taken under the charter of the 
Ogle and Carroll County Railroad Company, for the town to issue 
the bonds, could be taken at a town meeting presided over by a 
moderator, instead of being taken at an election presided over by 
election judges? A. No, sir; there was nothing of that kind in 
the trial. Q. No such question was raised? A. There was no 
such question raised in the case. Q. You were then one of the 
attorneys trying that case? A. Yes, sir. Q. Are youthe attorney 
for either party in this case now on trial of Mrs. Jennings against 

the town of Oregon? A. No, sir; I have distinctly — 

289 emptorily refused to come here and try this case; to Mr. Gale 
and also to Mr. Mix. 

Gen. EpnsALL: There is a question I intended to ask you. Do you 


remember as to anything occurring as to the appointment of the 


supervisor, or talking about it, on the 31st day of mber, 18707 
A. I do, sir. Q. State what you know that occurred then? A. 
I was requested to come around to Lee’s Hotel about nine o’clock 
on the 31st of December, 1870, and I found Mr. Francis Hinckley, 
Captain James H. Cartwright there, and Elias S. Potter, James V. 
Gale, and a few minutes afterwards Frederick H. Marsh came in. 
Q. State what took place there? A. Mr. Francis Hinc 
wanted Mr. Kinney Cleveland, one of his bosses on the 
appointed supervisor, for the purpose of having issued forty 
thousand dollars in bonds, and Mr. Frederick H. Marsh said to:him, 
«1 will not sign any bonds with Kinney Cleveland; he has neither 
any moral or pecuniary responsibility.” Q. What next? A. Dr. 
Potter said he didn’t know what difference it would make; whether 
Kinney Cleveland was responsible or whether he was not respon- 
sible, and Marsh said, “I won't sign with him under any circum- 
stances,” and then they proposed either Mr. Hinckley or Elias S. 
Potter. I don’t remember which proposed John Sharp, a relative of 
Mr. Petrie’s, who had been the editor of a paper, that he should be 
appointed supervisor, and Mr. Marsh said he would not sign, with 
him, any bonds; and Marsh said further he would not sign the 
bonds any way with anybody, unless they were to be held until it 
could be ascertained whether they could be legally issued, or not, 
by some third party, and I said to Mr. Marsh myself, Cap— 
jected to. 

r. — Is that competent, your Honor? How does that 
affect the validity of these bonds? 

The Court: I don’t think the conversation is competent. That 
is the same question that the court has ruled on two or three 
times. 
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Gen. Ens ALL: Very well. These persons who were present 
290 then told Francis E. Hinckley, the president of the Chicago 
and Iowa Railway Company, James V. Gale, who was vice- 
president and director of that company, Mr. Potter, a director in 
both companies, and Mr. Petrie, who was president of one com- 
y? A. Yes; but I don’t think Mr. Petrie was there. He was 
not there, according to my recollection. 


Cross-Examination by Mr. Packard. 


Q. You remember in the former trial, Major, of the court charg- 
ing the jury that—did vou hear this charge read yesterday? 
Only a small part of it, Mr. Packard. Q. Well, this is what you 
referred to as the ruling of the court that the bonds being issued, 
and in the hands of an innocent purchaser? A. No, sir; it was a 
remark made by the court during the trial. Q. Well, were there 
any other remarks made than those that were read from the short- 
hand reporter’s notes? A. I didn’t hear it read; I didn’t want to 
hear it read. I take it from my own recollection. Q. You think 
— recollection is better than the shorthand reporter's notes? A. 

o, sir; but I am swearing from my own recollection, and not from 
the reporter’s minutes. Q. Don’t you recollect of interrupting the 
court and saying that Mr. Potter was not a director in the railroad 
company at the time of his appointment, that he had resigned? A. 
Yes, sir; Ido; and I think it was exceedingly impudent, too. G. 
Well, was that true? A. Yes, sir. Q. at he was not a 
director at that time? A. No, sir; he had resigned that same 
night. 

The Court: Do you wish Mr. Dutcher to testify to any conver- 
sation in regard to 1 the bonds before they were issued? 

Gen. Eps ALI: He testified in regard to a conversation amon 
291 the officers December 31, 1870, before the bonds were issued, 
and he was going on to state what he told Mr. Marsh right 
there in the presence of all of them, as a part of the same conver- 
sation. 

The Court: I had an impression that the conversation that we 
had was not before the bonds were issued; you can call him back if 
you wish to. 

Gen. Ens ALI: I wish to ask you another question. The court, 
under a misapprehension of the time, sustained an objection to your 
stating the rest of that conversation that occurred on the 31st of 
December, 1870, at which Mr. Hinckley, Mr. Potter and Mr. Gale 


were present, and yourself. A. You mean at Lee's Hotel. Q. 


Yes. A. Yes, sir. Q. You were about to tell what you said to 
Mr. Marsh, now you will take up the conversation again and go 
— with it. A. Well, Capt. Marsh said, “I won't sign with 
John Sharp; I won't sign with anybody unless the bonds are put 
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into the hands of some third party, and it is ascertained whether they 
are legal or not.” And I said to him, Cap., I wouldn't sign the 
bonds at all; the thing is crooked, and you had better let it alone, 
you may get into trouble.” Q. That was said there at that time? 
A. When we were together. Q. And you said as to what 
occurred on the night of the 3rd of April, 1871, you do not know, 
you were not present? A. I don’t know anything about it; I was 
not present, sir, when the bonds were signed. I was not at our office 
that N They were signed at Dr. Potter’s house, as I under 
stand. 

Gen. ErsALIL: That is our case; I understand these stipulations 
are all in. 

Mr. PackarD: I think they are all in. 

Gen. EpsaL_: Well, we will have it so understood. There can 

be no mistake as to what they are, they are marked “ Filed.” 


292 The foregoing was all the evidence offered by either party 
on said trial. 3 


Counsel for defendant thereupon presented to and requested the 
court to give to the jury each of the instructions numbered from 
I to 23 inclusive, of which the following is a copy: 


293 Eliza Jennings 


vs. 
Town of Oregon. 

As to the questions arising under the second plea, the court is 
requested to charge the jury: = 

1. A defendant is not estopped by a judgment and verdict in a 
former suit, from making a defense in a subsequent suit upon a 
different cause of action, which was not pleaded, and could not 
under the rules of law have been made under the pleadings in such 
former suit. 

2. And although it may appear from the evidence that the same 
circumstances * to show fraud and circumvention were in 
fact proven in such former suit, as are now offered in evidence in 
this suit, the verdict in such former suit may have been found for 
the plaintiff therein upon the ground that the statutory defense that 
the making and execution of the coupons sued upon in that suit 

was obtained by fraud and circumvention, was not pleaded 

294 therein in such manner as to enable the defendant to avail itself 
of that defense against a dona fide holder of the coupons for 
value. Under such a state of the pleadings, the verdict and judg- 
ment.in such former suit would not estop the defendant from - 
ing and setting up in a suit brought upon other coupons, and a dif- 
ferent cause of action, the defense that the making and execution of 
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the coupons now offered in evidence was obtained by fraud and 
circumvention. | 

3. If the jury find from the evidence that the making and exe- 
cution of the bonds and coupons offered in evidence was obtained 
by fraud and circumvention in the manner and as alleged in the 
second plea, the jury should find the issues for the defendant on 


that plea. : 
II. 


As to the questions arising upon the third plea: 


The court is requested to charge the jury:. 

. That section 12 of article 9 of the constitution of the State 

of Illinois, adopted in 1870, contains the following provisions: 
No county, city, township, school district, or other municipal 
“corporation, shall be allowed to become indebted in any 
296 manner, or for any purpose, to an amount, including ex- 
“isting indebtedness, in the aggregate exceeding five per 
«“ centum on the value of the taxable property therein, to be ascer- 
“tained by the last assessment for state and county taxes, previous 
“tothe incurring of such indebtedness. * * * This section 
« shall not be construed to prevent any county, city, township, school 
«district, or other municipal corporation, from issuing their bonds 
“in compliance with any vote of the people which may have been 


«had prior to the adoption of this constitution in pursuance of any 


“law providing therefor.” 

The constitution containing this section took effect, and has been 
in force since August 8, 1870. 

5. It appears from the admission and stipulation of the parties 
read in evidence that at the time of the issuing of the bonds and 
coupons sued upon in this case, the town of Oregon then had ex- 
isting and owed an indebtedness exceeding five per centum of the 
value of the taxable property in the town, as ascertained by the last 
assessment for state and county taxes previous to the issuing of 
said bonds and coupons—that is, as appears by the assessment for 

the year 1870. 
296 nder this state of facts the town of Oregon then had no 
power or authority to issue the said bonds and coupons, except 
so far as such power was reserved by the last paragraph of said 
section 12, article g of the constitution. 

By virtue of that provision the power was only reserved to issue 
said bonds in compliance with a vote of the people of the town, 
had prior to the adoption of said constitution, in pursuance of some 
law providing therefor. 

No power was thereby reserved to issue such bonds otherwise 
than in compliance with such vote, nor to issue the same in violation 
of the condition imposed by such vote. 
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6. The plaintiff in this suit is chargeable with notice of the pro- 
visions of the state constitution and of the assessed value of the tax- 
able property in the town, and was bound to know that the supervisor 
and town clerk of the town, at the date of the bonds in question, 
had no power to issue the same and thereby to create a debt in ex- 
cess of five per cent. of such assessed value of the taxable propert 
in the town, unless the same were issued in compliance with — 
vote of the people, had prior to the adoption of the said constitu- 
tion. 

7. The bonds in question contain no recital or statement show- 

ing that the same were issued in compliance with any vote of 
297 the people of said town, had prior to the adoption of said con- 

stitution, and there is nothing upon the face of the bonds or 
coupons which estops the town from showing that the bonds were 
not issued in compliance with such vote, but that the terms and con- 
ditions upon which the donation and bonds were in fact voted were 
not complied with. 

8. The general laws of the State of Illinois in force since April 
16, 1869, contain this provision: 

„And any county, township, city or town shall have the right, 
“upon making any subscription or donation to any railroad com- 
“ pany, to prescribe the conditions upon which such bonds, sub- 
“ scriptions or donations shall be made, and such bonds, subscrip- 
“tions or donations shall not be valid and binding until such i- 
tions precedent shall have been complied with.” 

Rev. Stat. IIl., Chap. 113, § 17. 

9. It appears from the copy of the notice of the election held 
June 13, 1870, read in evidence, that such notice contained the fol- 
lowing provision: 

Said bonds not to be issued, dated or delivered until said 

298 “company shall have completed said first division of said rail- 
“road with a T rail weighing not less than forty-five pounds 

“to the yard, in condition to run trains thereon, from a connection 
“or intersection with the Chicago and North-Western railway to a 
point at and within said town of Oregon within one half mile of 
the east bank of Rock river, and shall have equipped the same 
“ with rolling stock sufficient to operate a daily train to and from 
“said town for the accommodation of passengers and freight, nor 
until said company shall have released said town from all liability 
on account of donation heretofore voted, except a donation of ten 
thousand dollars, voted by said town on the gth day of December, 
„A. D. 1869; said vote of forty thousand dollars to be null and 
“void unless said first division of said railroad shall be completed 
“ and equipped as aforesaid on or before the 1st day of January, A. 
D. 1871; but in case the same shall be so completed and equipped 
“within the time aforesaid, and said company shall execute and 
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« deliver said release, then the said bonds to be deliverable upon the 
“demand of said company and to bear date of the day of de- 
“ livery.” ae 
299 20. 1 also appears from the copy of the record made of the 

canvass of the votes cast at said election, read in evidence, that 
said election resulted as follows: “For donation as stated in the 
notice, one hundred and sixty-three votes. Against donation as 
stated in the notice, twelve votes.” 

11. The town had the right under the law to thus prescribe the 
condition precedent upon which the donatien ‘might be made and 
the bonds issued. 

12. If the jury find from the evidence that the first division of the 
Ogle and Carroll County railroad was not completed, as prescribed 
in said notice of election, from a connection or intersection with the 
Chicago and North-Western railway to a point at and within said 
town of Oregon, within one-half mile of the east bank of Rock river, 
on or before the first day of January, A. D. 1871, as required by the 
terms of said notice of election, — the vote before mentioned; then 
the jury are instructed, that in view of the admitted facts in this case 
in respect to the assessed value of the taxable property in the town, | 
and the amount of its then existing indebtedness, such vote, after the 

failure to comply with the conditions thereof, constituted no 
300 authority to the supervisor and town clerk of said town to issue 

said bonds; and any attempt on their part to issue the same at 
any time after August 8, 1870, without compliance with the condi- 
tions of the vote authorizing the same, is void and of no effect. 

13. The jury are further instructed, that by virtue of the 
provisions of said § 12, Art. IX of the constitution, when applied to 
the admitted facts of the case in respect to the indebtedness of the 
town, and the assessed value of the taxable property in said town of 
Oregon, the supervisor and town clerk of said town had no power 
or authority at any time after August 8, 1870, to waive compliance 
with the conditions of said vote, and issue the bonds, when such 
vote had not been complied with. 

14. And the jury are further instructed, that if they find from 
the evidence that the bonds and coupons offered in evidence were 
issued after August 8, 1870, without compliance with the vote of 
the people of the town, prescribing the conditions upon which the 
same might be issued, the same are void, and the plaintiff cannot 
recover thereon in this action. | 

15. A former recovery upon one cause of action will not estop 
the defendant from setting up and proving, in a subsequent suit upon 

a different cause of action, a defense which might have been, 
301 but in fact was not relied upon or proven, and actually litigated 
in such former suit. 

16. Unless the jury find from the evidence that the defense set 


ome 0 


eT „% FF TF Se TF 


* 1 . LD 
0 


163 


up in the amended third plea, based upon the provisions of § 12, 
Art. IX of. the state constitution prescribing limitations upon muni- 
cipal indebtedness, was attempted to be proven and actually litigated 
in the former suit brought in the name of Wallace, referred to in 
the evidence, the verdict and judgment in such former suit would not 
estop the defendant from making that defense in this suit. 

17. The burden of proof rests upon the plaintiff to show that the 
same defense or defenses were actually relied upon, and litigated in, 
the said former suit, before the verdict and judgment in such former 
suit can be held to estop the defendant from making such defenses 
in this suit. 

18. Neither the recitals contained in the bonds offered in evi- 
dence, nor the statements contained in the certificate purporting to 
be signed and sworn to by E. S. Porter as supervisor, a certified 

copy of which was offered in evidence; nor the certificate of 
302 the auditor of public accounts endorsed upon said bonds, were 
sufficient in law to estop the defendant from making the defense 
set up in the amended third plea, and showing that said bonds and 
coupons were issued in violation of section 12 article IX of the Con-. 
stitution of the State of Illinois. | 7 
Dixon County v. Field, 111 U. S., 83, 91, ga, etc. 
Carroll County v. Smith, 111 U. S., 556. 
Buchanan v. Litchfield, 102 U. S., 278. 
National Bank v. Porter Tp., 110 U. S., 608. 


The court is also requested to give to the jury each of the fore- 
going instructions numbered from one to eighteen, severally. 


*@ 


III. 


As to the questions arising upon the fourth plea, the defendant 
requests the court to give the jury each of the following instruc- 
tions: 

19. The jury are instructed that the election authorized to be 
held in the town of Oregon by section six of the act read in evi- 
dence, entitled “ An act to amend an act entitled an act to incorpo- 
rate the Ogle and Carroll County Railroad Company ” was required 

by the laws of Illinois to be presided over by the three judges 
303 of election of said town; and that such election could not be 

lawfully held and presided over by a moderator in the manner 
prescribed by law for holding town meetings. 

20. The jury are therefore instructed that if it appears from the 
evidence that the vote taken upon the question of making a dona- 
tion by the town of Oregon of $40,000 in bonds to said rail- 
road company was not presided over by judges of election as re- 
quired by law in relation to elections, but was held and 
over by a moderator as required by law in relation to town meet- 
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ings, the same was not an election held in pursuance of law and 
would not constitute any authority for making the proposed dona- 
tion and issuing the bonds of the town, after the adoption of the 
new constitution of Illinois on the second day of July, 1870. 

21. The recitals contained in the bonds produced in evidence are 
not sufficient to estop the town of Oregon from making the defense 
in this action set up in the fourth plea, notwithstanding the plaintiff 
may appear to be a bona fide holder of the said bonds and coupons 
thereto attached, for value. . 

The defendant also requests the court to give each ‘of the follow- 

ing instructions to the jury. 
304 22. If the jury believe from the evidence, that the entry of 

registration and recital read in evidence from pages 264 to 301 
of the supervisor’s book, read in evidence, were written in said book 
by J. H. Cartwright after George M. Dwight became supervisor of 
the town of Oregon, and while said Dwight was such supervisor, 
and that the same were written by said Cartwright in said book 
without the knowledge, consent or authority of the supervisor of said 
town then in office, such entry and registration of said bonds, so 
made in said book without authority of the supervisor, would 
not estop the town from making the defenses set up in this case. 

23. And even in case the supervisor had authorized said Cart- 
* to write such recital and make such registration in said 
book, the same would not estop the town from showing the recital 
as to the bonds mentioned therein, being made in pursuance of the 
election therein referred to, was in fact untrue. The town super- 
visor in the registration of the bonds, had no authority to make any 
recital upon that subject which would be obligatory upon the town 

as an estoppel. 
305 The court refused to give any or either of said instructions 

to the jury so asked by the defendant, to which refusal the 
counsel for defendant then and there excepted; and the court there- 
upon instructed the jury to find a verdict for the plaintiff for the 
amount of the coupons sued upon and produced in evidence, with 
interest thereon at six per cent. per annum from the date of each 
coupon, which was all the interest claimed by the plaintiff. To 
which charge and instruction by the court, that the jury should find 
a verdict for the plaintiff as aforesaid, the defendant, by its counsel, 
then and there excepted. 

Thereupon the jury returned a verdict finding the issue for the 
plaintiff, and assessing plaintiff's damages at twenty thousand eight 
hundred and twenty-three and % dollars ($20,823.68). Where- 
upon the defendant entered a motion for a new trial on the follow- 
ing grounds: 

1st. That the court erred in the admission of evidence offered 
by plaintiff. 
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2d. That the court erred in refusing to give the instructions to 
the jury, and each of said instructions severally, as requested by 
defendant. 

3d. That the court erred in directing the jury to find a verdict 
for the plaintiff. si 

4th. That the finding of the jury is contrary to the law and the 
evidence. 

Afterwards, on the 24th day of November, 1885, the court over- 
ruled said motion for new trial, to which the t then and 

there excepted. 
Whereupon the plaintiff moved for judgment on the verdict 
for the plaintiff, which motion the court sustained, and rendered 
judgment for plaintiff for $20,823.68, damages and the costs of suit 
to be taxed, to which the defendant then there excepted. 

And forasmuch as the matters aforesaid do not otherwise appear 
of record, the defendant presents this its bill of exceptions to the court, 
and asks that the same be signed and sealed, and duly and properly 
made a part of the record in this case. Which is done accordingly. — 
Romanzo Bunn, _ [SBAL. 

udge. 


Endorsed. Filed November 24, 188s. 
Wu. H. Brap.ey, Clerk. 


307 Afterwards to wit: on the nineteenth day of March, 1886, 
there was filed in said clerk’s office a bond in said entitled cause, 
which said bond is in the words and figures following, to wit: 


Bonn. 


Know all 2 these presents, that the town of Oregon, in the 
county of Ogle and State of Illinois, as principal, and Daniel Etnyre 
and Charles Schneider of Oregon in said county of Ogle, as secur- 
ities, are held and firmly bound unto Eliza Jennings, in the penal 
sum of two hundred and fifty dollars ($250.00), lawful money of 
the United States for the payment of which said principal its 
successors, and said securities and their heirs, executors and admin- 
istrators bind themselves jointly, severally and firmly by these pres- 
ents. Signed, sealed delivered the 17th day of March, A. D. 
1886. 7 

The condition of the above obligation is such that whereas the 
said Eliza Jennings did as of the 24th day of November, A. D. 
1885, in the Circuit court of the United States for the Northern 
District of Illinois, at the adjourned October term, A. D. 1885, of said 
court, recover a judgment against the above bounden town of Oregon 
for twenty thousand eight hundred and twenty-three dollars and 
sixty-eight cents ($20,823.68), damages and costs, from which 
judgment of said Circuit court said town of Oregon has prayed and 
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obtained a writ of error to the Supreme court of the United 
States. 

308 Now, therefore, if the said town of Oregon shall prosecute its 
said writ to effect, and answer all costs if said town fails to make 

its plea good, then this obligation to be void, otherwise to remain in 

full force and effect. 


Town OF OREGON, ſskAL.] 
By WX. J. Mix, Supervisor. 

DANIEL ETNYRE, SEAL. 

CHARLES SCHNEIDER. SEAL. 


Approved: W. Q. Gresuam, Circuit Fudge. 


Endorsed: Filed March 19, 1886. 
Wm. . BRaDey, Clerk. 


309 Afterwards, to wit: On the twentieth day of March, 1886, 
there was filed in said clerk’s office a stipulation in said entitled 
cause, which said stipulation is in the words and figures following, 


to wit: 
STIPULATION. 


In THE CrrcutT CourRT OF THE NorRTHERN Dis raicr oF ILLINOIs. 
Eliza Jennings | 


vs. 

The Town of Oregon. 

And the clerk, in writing up the record for the Supreme court, 
shall use the printed copy of pleadings in place of and as a substi- 
tute for the prior manuscript pleadings. 

February 6, 1886. S. W. Pacxarp, Ps Atty. 

Eps ALL. & Ens AlL.L., Aétys. for Deft. 


Endorsed: Filed March 20, 1886. : 
Wu. H. Brap ey, Clerk. 


310 NorTHERN DistricT oF ILLINOIS, ss. 


I, William H. Bradley, clerk of the Circuit court of the United 
States for said Northern district of Illinois, do hereby certify the 
above and foregoing to be a true and correct transcript of the rec- 
ord of all the proceedings had in said court made under the stipula- 


tion filed March 20, 1886, in the cause wherein Eliza Jennings is . 


the plaintiff, and the town of Oregon is the defendant, as the same 
appear from the files and records of said court now remaining in 
my custody and control. 

In testimony whereof, I have hereunto set my hand and affixed 
the seal of said court at my office, in Chicago, in said district, this 
thirtieth day of March, 1886. 

[SEAL. ] WII. . H. BA DLEV, Cleré. 
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Urra STATEs oF AMERICA, * 
311 NorTHERN District oF ILLINOIS. 


Tue Unirep STATEs oF AMERICA. | 


To the Fudges of the Circuit Court of the United States, for the 

Nort District Illinois, Greeting: 

Because in the record and proceedings, as also in the rendition of 
a judgment in a plea which is before you in said Circuit court, be- 
tween Eliza Jennings, plaintiff, and town of Oregon, defendant, in an 
action of assumpsit, a manifest error hath happened, to the great 
damage of the said town of Oregon, defendant, as by its complaint 
appears, and it being fit that the error, if any there has been, should 
be duly corrected, and full and speedy justice done to the parties 
aforesaid in this behalf, you are hereby commanded, if judgment be 
given therein, that then, under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things concern- 
ing the same, to the Supreme court of the United States, together 
with this writ, so that you have the same at Washington on the 
second Monday of October, A. D. 1886, in the Supreme court to be 
then and there held; that the record and proceedings aforesaid 
ing inspected, the said Supreme court may cause further to be done 
therein to correct that error, what of right and according to the 
law and custom of the United States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme court of the United States, this 16th day of March, in the 
year of our Lord one thousand eight hundred and eighty-six, and 
of the Independence of the United States the rroth year. 

— nt Wu. H. Brab.ey, 

lerk of the United States Circuit Court for said District. 


UniTep STATEs OF AMERICA, 
312 NorTHERN District or ILLIxois. 5 oye 
To Eliza Fennings, Greeting: : 

You are hereby cited and admonished to be and appear at a Su- 
preme court of the United States, to be holden at Washington, on 
the second Monday of October, A. D. 1886, pursuant to a writ of 
error sued out by the town uf Oregon, as plaintiff in error inst 
you as defendant in error, and filed in the clerk’s office of the Circuit 
court of the United States, for the Northern district of Illinois, in a 
certain cause wherein you were plaintiff and the town of Ore 
was defendant, in said Circuit court, to show cause, if any there be, 
why the judgment recovered by you against said town of Oregon 
in said writ of error mentioned should not be corrected, and speedy 
justice should not be done to the parties in that behalf. 
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Witness, the Hon. Walter Q. Gresham, Circuit Judge, this 18th 
day of March, in the year of our Lord, one thousand, eight hundred 
and eighty-six. WALTER Q. GRESHAM, 


Circuit Fudge. 


I hereby admit service upon me of a copy of the within citation 


this 318t day of March, A. D. 1886. 
. S. W. PACKARD, 


Attorney for Eliza Jennings. 


313 In THE SupREME CourT OF THE UNITED STATES, OCTOBER 
Term, A. D. 1886. 


Town of Oregon, 


Plaintiff in Error, Error to the Circuit Court o 
vs „ the United States for the 
: : f Northern District Illi. 
Eliza Jennings, — 


Defendant in Error. 


And now comes said Town of Oregon, the plaintiff in error, by 
James K. Edsall, its attorney, and says, that in the record and pro- 
ceedings aforesaid, there is manifest error in this, to wit: 

First. The Circuit court erred in the admission of the following 
specified items of evidence offered by the plaintiff below, to wit: 

1. The transcript of the registry of bonds in state auditor’s of- 
fice (Rec., pages 83-85, Print. Rec. 

2. The transcript of registry of town officers (Rec., pages 86- 
89, Print. Rec. 5 

The bonds and coupons sued upon (original Rec., pages 9o- 
94, Print. Rec. ). 

4. Registration of bonds in supervisor’s book (Rec., pages 258- 
259, Print. Rec. ). 

5. Elias S. Potter’s certificate to state auditor (Rec., pages 260 

263, Print. Rec. ). 
314 Second. The court erred in refusing to give to the jury the in- 
structions requested by the defendant below, numbered from 1 
to 23, inclusive; and also erred in refusing to give each of said in- 
structions, severally, as requested by defendant (Rec., pages 293 
305, Print. Rec. 

Third. The court erred in its instruction to the jury “to find a 
* verdict for the plaintiff (below) for the amount of the coupons 
1 sued upon and produced in evidence (Rec., page 305, Print. 

ec. xe 

For which said errors, and others appearing in the record afore- 
said, the said plaintiff in error prays that the judgment aforesaid 
may be reversed, etc. James K. Ens Al. ., 

Alioruey for Plaiuti in Error. 
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IN THE 


SUPREME COURT OF THE UNITED STATES 


Ocronan Term, A. D. 1886. 


TOWN OF OREGON, Error to Cirenit a 
in Error, : 
_— Court, U.S, forthe =~ 
ELIZA 3 f 5 | 
Illinois. 
Defendant in Error. - 
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IN THE 


SUPREME COURT OF THE UNITED STATES, 


Defendant in Error. 


25 3 ; Ocronek Term, A. D. 1886. 
Sone 
7 TOWN OF OREGON, Error to Circuit 
ee Plaintiff in Error, 
3 ve. \ Court, U. S. for the 
ay. | Northern District 
ea ELIZA JENNINGS, ) of Ense 


I. STATEMENT OF CASE. 

Fa This was an action of assumpsit brought in the court_be- 
low by the defendant in error against the plaintiff in error, 
upon 193 interest coupons for $70 each, detached from 
bonds purporting to have been issued by the Town of Ore- 
gon, to the Ogle and Carroll County Railroad Company, 
dated Dec. 31,1870. The declaration contained a special 
count upon the coupons sued upon, and also the common 


counts in assumpsit. (Printed Record pp. 3-11.) 
The following is a copy of one of the bonds and coupons: 


Unirep STATES OF AMERICA. 
No. 29. State of Illinois, County of Ogle. $1,000. 
3 Orecos Town Boxy. 


Know all men by these presents, that the Town of Oregon 
County of Ogie, and State of Illinois, is indebted 
e and Carroll County Railroad Company, in the 
fall and just sum of one thousand dollars, which sum of 
money said town agrees and promises to pay on or before 


i 
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the first day of July, 1883, to the suid Ogle and Carroll 
County Railroad Company, or bearer, with interest at the 
rate of seven per cent. per annum payable annually onthe 
first day of July at the office of the Farmers Loan and 
Trust Company of New York, in the City of New York, 
upon the delivery of the coupons.severally hereto annexed, 
for which oe of principal and interest, well and truly 
to be made, the faith, credit and property of said town of 
Oregon are hereby solemnly pledged under authority of an 
act of the General Assembly of the State of Illinois, entitled 
An act to amend an act entitled an act to incorporate the 
Ogle and Carroll County Railroad Company,” which said 
act was approved March 30, 1869. 

This bond is one of a series numbering from 21 to 60 
inclusive for $1,000 each, which bonds, so numbered, 
together with another series numbered from 1 to 20 inclu- 
sive for $500 each, are the only bonds issued by said 
town of Oregon under and by virtue of said act. 

In witness whereof the supervisor and town clerk of the 
suid town of Oregon have hereunto set their hands this 
thirty-first day of mber, A. D. 1870. 

E. S. Porrxn, Supervisor. 


Frep. H. Marsn, Town Clerk. 


State of Illinois, County of Ogle. The Town of Oregon 
will pay to the Ogle and Carroll County Railroad a. 
or bearer, Seventy Dollars at the office of the Farmers 
& Trust Company of New York in the City of New York on 
the first day of July, 1877, on presentation, being one year’s 


interest on bond No. 29. 
) E. S. Porter, Supervisor. 
F. H. Marsn, Clerk. (Ib. pp. 79, 81.) 


The Declaration avers that forty bonds, for $1,000 each 
were issued in pursuance of a vote of the people of the 
Town of Oregon, at an election held June 23, 1870, under 
certain sections of an act to amend the charter of the rail- 
road company set out in the declaration. (Ib. pp. 3, 6.) 

It is also averred in the declaration, that the bonds were 
registered in the office of the State auditor, June 5, 1871. 
upon the certificate, under oath, of the supervisor of the 
town, as required by the statute (Ib. p. 10), and that after 
such registration the plaintiff in good faith purchased and 
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became the owner of twenty-four of the bonds from which 
the coupons in suit were detached. 

To this declaration the defendant pleaded the general 
issue verified by the affidavit of the supervisor of the town 
and also three special pleas, each setting up a distinct and 
separate defense. (Ib. pp. 12-30.) | 

The Amended Second Plea states facts which show 


that the making and execution of the bonds and coupons, 


in question was obtained by fraud and circumvention. 
(Ib. pp. 13-24.) The. substance of the facts set up in this 
plea, and proven on the trial, will be stated further on 
(Post p. 35.) 

This plea was authorized by section 11 of chapter 73 of the. 
Revised Statutes of Illinois, entitled Negotiable Instru- 
ments,” in force when these bonds were issued, in these 
words: 7 

“If any fraud or circumvention be used, in obtaining the 
making or executing of any of the instruments aforesaid, 
such fraud or circumvention may be pleaded in bar to any 
action to be brought on any such instrument so obtained, 
whether such action be brought by the party commit- 
ting such fraud or circumvention, or any assignee or 
assignees of such instrument.” ‘ 


Gross’ Stat. of III. (Ed. of 1869), p. 462, § 11. 


The Amended Third Pilea avers facts showing that at 
the time the bonds were issued the town of Oregon owed, 
and then had existing, an indebtedness exceeding five per 
cent. of the assessed value of the taxable property in the 
town as ascertained by the last assessment for State and 
county taxes; and that the bonds were not issued in com- 
pliance with any vote of the people of the town had prior to 
the adoption of the new constitution of Illinois in 1870, but 
were issued in direct violation of the vote actually taken on 
that question. (Printed Rec. pp. 25-28). 

This defense was based upon section 12, article LX, of 
the constitution of Illinois, of 1870, which contains the fol- 
lowing provisions: : 
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“No county, city, township, school district, or other mu- 
nicipal corporation, shall be allowed to become indebted 
in any manner or for any purpose, to an amount, including 
existing indebtedness, in the aggregate exceeding five per 
centum on the value of the taxable property therein, to be 
ascertained by the last assessment for State and county 
taxes, previous to the incurring of such indebtedness. * 


„ „ * ** "This section shall not be construed to 
prevent any county, city, township, school district, or other 
‘municipal corporation, from issuing their bonds i compli- 


ance with any vote of the people which may have been had 
prior to the adoption of this constitution in pursuance of 


any law providing therefor.” 


‘The Amended Fourth Plea shows, that the vote upon 
the question of making the donation and issuing the bonds, 
was taken at a special town meeting presided over by a 
moderator, and not at an election within the meaning of the 
State statutes in that behalf, presided over by the three 
judges of election authorized to hold elections. (Printed 
Rec. pp. 29, 30.) And for this reason it is insisted that the 
donation had not been “authorized under existing laws, by a 
vote of the people,” etc., prior to the adoption of the separate 
section to the constitution of 1870, entitled “ Municipal Sub- 
scriptions” etc. (Post 52.) 


Replications. The plaintiff filed sixteen replications to 
the three special pleas, that is, six to the amended second 
plea, and five to the third and fourth pleas, severally. 
(Printed Rec. pp. 31-68.) 

The fifth replication to the second plea, and the fourth to 
each of the other two special pleas consisted of the general 
traverse or replication de injuria, ete. 

The other thirteen replications in various forms, set up as 
an estoppel to the several defenses interposed by said three 
special pleas, the verdict and judgment obtained in a prior 
suit, brought by one Alexander Wallace, in the same court, 
against the town, upon other coupons alleged to have been 
detached from a portion of the same bonds as those from 


5 
which the coupons now in suit were detached. It is averred 
that the plaintiff in: this suit was the real owner of the cou- 
pons upon which said judgment was so recovered in the 
name of Wallace, and that such suit was in reality, though 
not in form, prosecuted in his name for her benefit. 


Demurrer to Replications. The defendant demurred to 
the thirteen replications last mentioned upon the ground, 
among others, that the same did not show, with. sufficien; 
certainty and precision, that the same defenses set up in, 
said three special pleas, respectively, were pleaded or ac- 
tually litigated in said former suit. (Ib. p. 69.) 

This demurrer was argued before Mr. Justick HARLAN in 
May, 1884, who, in July of that year, directed that an order 
be entered that the demurrer “be overruled, with liberty, 
however, to the defendant upon the final trial of the case to 
raise by motion or in other proper form, the same questions 
that are presented by said demurrer. The question of costs 
on said demurrer is reserved until the final disposition of the 
case in this court,” (Ib. p. 71.) 

Although not appearing in the record, it is perhaps 
proper to state that the reasons assigned for this disposi- 
tion of the demurrer to the replications was, that a decision 
of the demurrer only involved-a technical question of plead- 
ing ; and that it was better that the decision should rest 
upon the actual facts as they might be made to appear on 
the trial. 

In order to carry out this suggestion of the court, and put 
the pleadings in such condition that the cause could be 
fairly tried on its merits, the parties entered into this stipu- 
lation: 

It is hereby stipulated and agreed that in order to close 
up the issues in this case, so that the same may be tried up- 
on the merits, the defendant may file one general rejoinder, 
traversing or denying all the replications of the plaintiff to 
the special pleas of the defendant, and that under the issues 
so formed the respective parties shall be at liberty to intro- 
duce upon the trial any legal and competent evidence to 


establish the plaintiff's cause or causes of action on one side, 
and the defense or defenses of the defendant upon the other 
side, without regard to the formality of the pleadings.” (Ib. 
p. 74.) 
Such general rejoinder was accordingly filed (Ib. p. 72), 

and in pursuance of said stipulation, the cause was tried 
before Judge Bunn and a jury in November, 1885, (Ib. p. 
75. 

ae record shows that at the conclusion of the trial, the 
court refused the several requests for instructions to the jury 
presented by the defendant; and “instructed the jury to 
“find a verdict for the plaintiff for the amount of the 
“coupons sued upon and offered in evidence,” to which the 
defendant duly excepted. (Ib. pp. 159-164.) And that 
thereupon the jury returned a verdict for the plaintiff for 
$20,823.68, under such instruction of the court, upon which 
judgment was rendered. (Ib. pp. 73, 74, 165.) 


The Bill of Exceptions contains all the evidence offered 
by either party, including the rulings of the court and the 
defendant's exceptions thereto, made in the progress of the 
trial. (Ib. pp. 74-165.) And although the evidence appears 
to be very voluminous and much of it, as we conceive, use- 
less and unnecessary if not irrelevant, yet there are very 
few, if any, disputed facts in the case. The vital questions 
of fact are either settled by the stipulations of the parties, 
or so clearly proven by the documentary and other evidence, 
as to preclude any serious controversy as to the facts. 


The parties stipulated as follows: 


“It is hereby stipulated and agreed by and between the 
above parties by their respective attorneys that the short- 
hand reporter’s notes of the evidence offered on the trial of 
the case of Alexander Wallace against the said town of 
Oregon heretofore tried in this court hereto attached may be 
used, considered and treated as though the same was evi- 
dence taken in this cause in due form. 

It is understood, however, that either party may object on 
the trial to any of the books, papers or documents referred 
to, or any of the answers of the witnesses given in these re-. 
porter’s notes, on the ground that the same is not relevant or 
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material, and either shall be at liberty to offer further and 
other proof in the cause. 

It is further stipulated that the papers hereto-attached and 
marked respectively Exhibits “1,” “J,” K,“ M.“ N, 
40, „P,“ „,“ are each substantially correct copies of the 
original papers of which the same respectively rt to 
be copies, and that the paper hereto annexed June 
Ist, 1870, is a copy of the articles of consolidation made and 
entered into between the Ogle and Carroll County Railroad 
Company and the original Chicago and lowa Railroad 
Company, which was ratified by the stockholders of said 
companies at their regular annual meetings held some time 
between the second day of July, A. D. 1870, and December 
1, A. D. 1870, and that said copies, and each or either of 
them, may be read in evidence by either party with like 
force and effect as the original pupers, records or articles, 
or a duly certified copy thereof from the record. 

And it is also admitted that the copies of the petition for 
election, and the election notice set out in defendant's sec- 
ond plea are also substantially correct copies of the originals 
of said papers, and that no objection shell be taken on ac- 
count of any clerical error or variance between said copies 
and said Exhibits “I” and “J.” 

It is further admitted as a fact, for the purpose of the 
trial, that William Schultz was elected as oneof the justices 
of the peace of the town of Oregon, April 5, 1870, and 
that he — — as justice of the peace by giv- 
ing bond and taking an vath ot office, as required by law, 
April 9, 1870; that he continued to reside and live in said 
town of Oregon, in said Ogle county, until after April 3, 
1871, and during the year 1871, but that he was absent 
from said town, and in the city of New York, from Decem- 
ber 26, 1870, until about January 6, 1871, and that no suc- 
cessor to said Schultz as justice of the peace of said town 
was elected until the annual town meeting, held April 4, 
1871, and such successor was not qualified by filing his of- 
ficial bond and oath until April 8, 1871, and did not re- 
ceive his commission until April 15, 1871. 

Dated Cuicaco, April 28, 1884. 

It is also admitted that George M. Dwight was elected 
supervisor of the said town of Oregon at the annual town 
meeting held therein April 4, 1871, and duly qualified as 
such supervisor by taking an oath of office and giving and 
filing his official bond as such supervisor on the 10th day 
of April, 1871, and held such o for the next ensuing 
year. May 2, 1884. (Printed Rec. 82, 83.) 
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Exhibit “I” referred to in the stipulation of April 28, 
1884, is the petition or application for the election at which 
the vote was taken upon the question of issuing the bonds 
and making the donation in question, and contains the fol- 
lowing: | 

“ Said bonds not to be issued, dated or delivered until said 
company shall have completed said first division of said 
railroad, with a T rail, weighing not less than forty-five 
pounds to the yard, in condition to run trains thereon from 
a connection or intersection with the Chicago and North- 
Western railway to a point at and within said town of Ore- 
gon, within one-half mile of the east bank of Rock river, 
and shall have equipped the same with rolling stock suffi- 
cient to operate a daily train to and from said town for the 
accommodation of passengers and freight, nor until said 
company shall have released said town from all liabilities 
on account of donations heretofore voted, except a donation 
of ten thousand dollars voted by said town on the ninth 
day of December, A. D. 1869; said vote and donation of forty 
thousand dollars to be null and void unless said first division 
of said railroad shall be completed and equipped as afore- 
said on or before the first day of January, A. D., 1871; but 
in case the same shall be so completed and equipped within 
the time aforesaid, and said company shall execute and de- 
liver said release, then the said bonds to be deliverable 
upon the demand of said company, and to bear date of the 
day of delivery. 

“ And we request that immediate notice be given of such 
election, and that the same be held on the 23d day of June, 
A. D. 1870.“ (Ib. p. 106.) 3 


Exhibit “J” is the notice of the election to be held in 


pursuance of this application, and contains the same condi- 
tions above quoted from Exhibit “I.” (Ib. p. 108.) 


Exhibit“ K“ is a copy ofthe entry on the town records, 
showing that on the 23d day of June, 1870, at the time 
mentioned in the notice, a special town meeting was organ- 
ized in the town, over which one E. J. Reiman presided as 
moderator, at which a vote was taken upon the question of 
making the donation specified in said notice concluding as 
follows: 


“At the hour of six Pp. M. the moderator proceeded to 
count out the ballots, until they were all counted, which 
number equaled the numbers on the poll-list. The ballots 
were then read by the moderator, and resulted as follows: 
There being for donation, as stated in the notice, one hundred 
and sixty-three votes; against donation, as stated in the notice, 
twelve votes. The result being ee read, the meeting 
was then closed. . J. Reman, Moderator. 

Attest, F. H. Marsn, Town Clerk.” (Ib. p. 109.) 


It clearly appears that the terms and conditions of the 
vote thus taken were not complied with; and that the first 
division of the road was not completed as specified in the 
notice on or before the first day of January, 1871, nor for 
several months thereafter. (Ib. p. 151.) 


It thus appears, that under the facts in relation to the 
completion of the road, as they actually existed, the vote 
taken by the people of the town declared that the vote and 
proposed donation should be void, and directed that the 
bonds should wot be issued. The parties further stipulated 
as follows: = 


“In order to avoid unnecessary expense, it is hereby stip- 
ulated and admitted that the bonds and coupons referred to 
in the plaintiff’s declaration, numbered from 29 to 37 in- 
clusive, and 46 to 60 inclusive, are signed with the genuine 
signatures of E. S. Potter and F. II. Marsh, as they purport 
to be, but nothing is hereby admitted as to the official 
character of said parties who so signed said bonds and cou- 

ns. 

“ It is also stipulated and admitted that Alexander Wal- 
lace, on the 18th day of January, 1874, brought suit in this 
court upon certain coupons belonging to certain bonds pur- 
porting to have been issued by said town of Oregon, and 
that the pleadings in said case were the declaration con- 
taining a special count upon the coupons so sued upon in 
that suit, and the common counts in assumpsit, and the 
general issue of non-assumpsit duly sworn to. That the 
annexed paper contains u correct report of Judge Blodgett’s 
charge to the jury in that case, which, so far as competent 
and pertinent to the issues, may be read in evidence, but the 
defendant reserves the right to object to said charge on the 
ground that the same is immaterial, incompetent and irrel- 
evant to the issues in this suit. 
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“Tt is further admitted on the part of the plaintiff in this 
suit that the value of the taxable property in said town of 
Oregon, as ascertained by the last assessment of taxable 
property within said town, for State and county taxes, pre- 
vious to the issue of the bonds and coupons sued upon in 
this case, to-wit, for the year 1870, was less than ($200,000) 
two hundred thousand dollars, that is to say, the taxable 
property in said town was for said year assessed by the 


town assessor of said town at ($159,379) one hundred and 


fifty-nine thousand three hundred and seventy-nine dollars; 
that such assessment was for said year equalized by the 
board of supervisors of the county of Ogle, in which said 
town was situated, at the sum of, and reduced to, ($141,985) 
one hundred and forty-one thousand nine hundred and 
eighty-five dollars; and that the said equalized assessment 
so made by the board of supervisors was for said year 
equalized by the board of equalization of the State of Illi- 
nois at, and increased to, the sum of ($187,310) one hun- 
dred and eighty-seven thousand three hundred and ten 
dollars, as appears from the assessor’s and collector’s books 
for said town, and the records and files of said Ogle — 
upon which said last- mentioned equalized assessment the 
State and county taxes were extended and collected in said 
town for said year. ) 

“And it is further admitted that at the time of the issu- 
ing of the bonds and coupons sued upon in this case, the 
said town of Oregon then owed and had existing an in- 
debtedness to the amount of ($10,000) ten thousand dol- 
lars for principal, with the accrued interest thereon, repre- 
sented by twenty bonds of said town, numbered from 1 to 
20 inclusive, for $500 each, dated December 16, A. D. 1869, 
payable ten years after date, with interest at ten per cent. 
per annum, payable annually, in accordance with the interest 
coupons thereto attached, and which last-mentioned bonds 
are the same bonds referred to as the bonds “numbered from 
1 to 20 inclusive,” in the bonds to which the coupons were 
attached upon which this suit is brought. 

“It is further admitted that the ‘Town of Oregon, men- 
tioned in § 2 of the act entitled ‘An act to amend an act en- 
titled An act to incorporate the Ogle and Carroll County Rail- 
road Company, approved March 30, 1869, is the village 
of Oregon, on the west side of Rock river, situated within 
the township of Oregon, the defendant in this suit, which 
said township is situated on both sides and extends two 
miles east of said Rock river. 
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It is further admitted that no vote was taken in the 
town of Oregon upon the question of issuing the bonds in- 
volved in: this suit subsequent to the vote taken June 23, 
1870, which said vote was taken on the written application 
and election notice, copies of which ure attached to stipula- 
tion, dated April 28, 1884.” (Ib. pp. 114, 115). 

The plaintiff testified that she bought the bonds for value, 
before maturity, and without notice of the defenses set up. 
Each of the three special pleas were fully sustained by the 
admitted facts and uncontroverted evidence. 

It was not seriously contended in the court below, and we 
presume it will not be here, that the evidence showed that 
either of the defenses interposed by the special pleas in this 
case, were pleaded and actually litigated in the former suit 
in such manner as to form an estoppel in the present suit. 
The evidence shows the contrary. (Ib. pp. 155-157.) 

There is nothing in the recital, contained in the bonds, 
which can be held to estop the town from showing that 
the same were not issued in compliance with a vote of the 
people -of the town at an election held therein prior to the 
adoption of the new Constitution of Illinois in 1870. Upon 
these questions the recitals are silent. (Ante, p. 2.) 


The plaintiff read in evidence from the so-called supervis- 
ur's book of the town, the entries therein on pages 264 to 301, 
showing a list of the bonds in question which were preceded 
with the following caption: 

“List of bonds of the town of Oregon, in the county of 
Ogle, and State of Illinois, issued to the Ogle and Carroll 
County Railroad Company, in pursuance of an election held 
by the legal voters of said town, on the 23d day of June, 
A. D. 1870, under the provisions ofan act of the general as- 
sembly of the State of Illinois, entitled Au act to amend an 
act entitled an act to incorporate the Ogle and Carroll 
Railroad Company.. 


Here follows a list of bonds numbered 21. 22 and 23, and 


the record then recites thus :] 


“Here follows in said registration, pages 266 to 301, of 
said super visor's book inclusive, containing a similar regis- 
tration of the bonds numbered 24 to 60 inclusive, and no 
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signature of any officer appears signed to said registration 
or caption thereto, nor is there any si re to the regis- 
tration of the other bonds registered in said book. To 
which counsel for defendant objected upon the ground that 
the said ec ration and the caption thereto was not signed 
by, nor did it appear to be made by the ——— or any 
officer of the town of Oregon, authorized by law to make the 
same in behalf of the town; and also objected to the intro- 
duction of the caption to said registration upon the ground 
that there was no law authorizing any such caption or 
statement to be made in connection with the registration of 
said bonds; which objections the court overruled; to which 
the defendant then and there excepted, and the same was 
125 in evidence as hereinbefore stated.” (Printed Rec. p. 


In addition to these objections it was subsequently shown 
by the evidence that these entries were made in the super- 
visor’s book by James H. Cartwright, the attorney for the 
railroad company, and one of the justices of the town, and 
not by the supervisor; that the said entries were not made 
until after Geo. M. Dwight was elected and qualified as 
supervisor; and that he did not authorize the entry or 
have anything to do with making the same; but found the 
same in the book, in Cartwright’s handwriting, when he 
first obtained possession thereof, from Cartwright’s office, in 
September, 1871. (Ib. pp. 142, 143, 153.) 


The records show that: 


“Plaintiff also offered in evidence a certified copy of the 
following paper transmitted to and filed in the office of the 


‘auditor of public accounts of the State of Illinois, June 5, 


1871: 


April 1, 1871. 
“ To the Auditor of Public Accounts of the State of Illinois. 


“Sir: J hereby certify that the following described bonds 
are entitled to registration in your office under the pro- 
visions of an act entitled ‘An act to fund and provide for 
paying the railroad debts of counties, townships, cities and 
towns, in force April 16, 1869, the bonds being numbered: 
[Here follows a list of the bonds] being in all forty bonds 
amounting to $40,000 and bearing interest at the rate of 
seven per cent. per annum, payable annually on the first 


day of July. These bonds are issued by the town of Oregon 
in the county of Opie and State of Illinois, to the Ogle and 
Carroll County Railroad Company, under and by authority 
of the provisions of an act to amend an act entitled ‘ An act 
to incorporate the Ogle and Carroll County Railroad Com- 
pany. Approved March 30, 1869, and by a vote of the 
people of suid town at an election held on the 23d day of 
une, 1870. And I as supervisor of said town do hereby 
certify that all the preliminary conditions in the act ‘in 
force April 16, 1869,’ required to be done to authorize the 
registration of these bonds.and to entitle them to the bene- 
fits of said act last referred to, have been fully complied 
with to the best of my knowledge and belief. 
Supervisor the — , — j 
2 sor of the town of Oregon, Illinois. 
“ Subscribed and sworn ts by the said Elias S. Potter, be- 
fore me this first day of April, A. D. 1871. 
“ James H. CARTWRIGHT, [SEAL. 


“ Justice of the Peace. 
“Endorsed. Filed June 5, 1871. 
C. E. LirrIxcorr, 
“ Auditor of Public Accounts.” 


“To which counsel for defendant objected, upon the 
puns (1) that said certificate bears date and purports to 
ave been sworn to April 1, 1871, two days before said E. S. 
Potter had any color of appointment to the office of super- 
visor, and does not appear to have been transmitted to or 
filed in the office of the State auditor until June 5, 1871, and 
nearly two months after George M. Dwight was elected and 
qualified supervisor of said town, as appears from the evi- 
dence and the stipulation of the parties. 

(2) That the certificate on its face appears to have been 
made upon the best knowledge and belief” of said Potter, 
and it does not state positively that the matters therein stat- 
ed are true. 

(3) That said certificate is otherwise incompetent and ir- 
relevant. 

“The court admitted the said certificate in evidence subj 
to said objections for the present, at the same time — 
that the presumption is that the certificate was made 
sworn to on the date it bears date, April 1, 1871; and that, 
unless it was made to appear by other evidence that it was, 
in fact, made and sworn to after Potter received his appoint- 
ment, it could not be regarded as the act of the supervisor 
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of the town, and would not be evidence against the town. 

To which ruling of the court the defendant then and there 
excepted, and the same was read in evidence, as hereinbe- 
fore stated.” (Printed Rec. Pp. 141, 142.) . 

No further evidence was offered as to the time when said 
Potter made and swore to such certificate. 

It was clearly proven, and an undisputed fact on the trial, 
that Potter did not have any color of authority to act as 
supervisor of the town until the night of April 3, 1871. 
(Ib. pp. 145, 147.) It is agreed that the next day thereafter, 
at the annual town meeting, held April 4, 1871, George M. 
Dwight was elected supervisor of the town and duly qualified 
as such by taking an oath of office and giving his official 
bond on the 10th day of April, 1871, and held such office 
for the next ensuing year. (Ib. p. 83.) It thus appears 
that both at the date of this certificate made by Potter, and 
when it was sworn to before Cartwright, April 1, 1871, as 
well as at the time it was transmitted to and filed in the 
office of the State auditor, June 5, 1871, said Potter had no 
color of right to exercise any of the powers of the super- 
visor of the town. It is clear that Potter’s acts at those 
dates can not be treated as the acts of the town supervisor. 
George M. Dwight, the supervisor in office, June 5, 1871, 
when this paper was transmitted to the State auditor, testi- 
fied that he had nothing to do with, and did not authorize 
either the making of this certificate, or the transmitting of 
the same to the auditor of public accounts. (Ib. p. 143.) 


As to the questions arising under the second plea 
the defendant requested the court to charge the jury: 

1. A defendant is not estopped by a judgment and ver- 
dict in a former suit, from making a defense in a subse- 
quent suit upon a different cause of action, which was 
not pleaded, and could not under the rules of law have 
been made under the pleadings in such former suit. 

2. And although it may appear from the evidence that 
the same circumstances tending to show fraud and circum- 
vention were in fact proven in such former suit, as are now 
offered in evidence in this suit, the verdict in such former 
suit may have been found for the plaintiff therein upon the 
ground that the statutory defense that the making and exe- 


or 
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cution of the coupons sued upon in that suit was obtained 
by fraud and circumvention, was not pleaded therein in 
such manner as to enable the defendant to avail itself of 
that defense against a bona fide holder of the coupons for 
value. Under such a state of the 1 the verdict and 
judgment in such former suit would not estop the defend- 
ant from pleading and setting up in a suit brought upon 
other coupons, and a different cause of action, the defense 
that the making and execution of the coupons now offered 
in evidence was obtained by fraud and circumvention. 

3. If the jury find from the evidence that the making 
and execution of the bonds and coupons offered in evidence 
was obtained by fraud and circumvention in the manner 
and as alleged in the second plea, the jury should find the 
issues of the defendant on that plea. ‘ 


As to the questions arising upon the third plea, the 
defendant requested the court to charge the jury: 


4. That section 12 of article 9 of the constitution of the 
State of Illinois, adopted in 1870, contains the following 
provisions: 

No county, city, township, school district, or other mu- 
“ nicipal corporation, shall be allowed to become indebted 
“jn any manner, or for any purpose, to an amount, includ- 
“ ing existing indebtedness, in the aggregate exceeding five 
“per centum on the value of the taxable property therein, 
“to be ascertained by the last assessment for State and 
“county taxes, previous to the incurring of such indebted- 
“ness. * * * This section shall not be construed to 
“ prevent any county, city, township, school district, or. oth- 
“er municipal corporation, from issuing their bonds in 
“compliance with any vote of the people, which may have 
“been had prior to the adoption of this constitution in pur- 
“suance of any law providing therefor.” 

The constitution containing this section took effect, and 
has been in force since August 8, 1870. 

5. It appears from the admission and stipulation of the 
parties read in evidence, that at the time of the issuing of 
the bonds and coupons sued upon in this case, the town of 
Oregon then had existing and owed an indebtedness exceed- 
ing five per centum of the value of the taxable property in 
the town, as ascertained by the last assessment for State and 
county taxes previous to the issuing of said bonds and cou- 

1 is, as appears by the assessment for the year 
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Under this state of facts, the town of Oregon then had no 
power or authority to issue the said bonds and coupons, ex- 
cept so far as such power was reserved by the last para- 
graph of said section 12, article 9 of the constitution. 

y virtue of that provision the power was only reserved 
to issue said bonds “in compliance” with a vote of the peo- 
ple of the town, had prior to the adoption of said constitu- 
tion, in pursuance of some law providing therefor. 

No power was thereby reserved to issue such bonds oth- 
erwise than in compliance with such vote, nor to issue the 
same in violation of the conditions imposed by such vote. 

6. The plaintiff in this suit is chargeable with notice of 
the provisions of the State constitution and of the assessed 
value of the taxable property in the town, and was bound to 
know that the supervisor and town clerk of the town, at 
the date of the bonds in question, had no power to issue the 
same and thereby to create a debt in excess of five per cent. 
of such assessed value of the taxable property in the town, 
unless the same were issued in compliance with such vote of 
the people, had prior to the adoption of the said constitu- 
tion. : 

7. The bonds in question contain no recital or statement 
showing that the same were issued in compliance with any 
vote of the people of said town, had prior to the adoption 
of said constitution; and there is nothing upon the face of 
the bonds or coupons which estops the town from showin 
that the bonds were not issued in compliance with suc 
vote, but that the terms and conditions upon which the do- 
— and bonds were in fact voted, were not complied 
with. 

8. The general laws of the State of Illinois in force since 
April 16, 1869, contain this provision: 


And any county, township, city or town shall have the 


“ right — making any subscription or donation to an 
“ railroad company, to prescribe the conditions upon which 
“such bonds, subscriptions or donations shall be made, and 
“such bonds, subscriptions or donations shall not be valid 
“and binding until such conditions precedent shall have 
„been complied with.” 


Rev. Stat. III., Chap. 113, J 17. 


9. It appears from the copy of the notice of the election 
held June 23, 1870, read in evidence, that such notice con- 
tained the following provisions: [Here follow conditions 
of vote as shown ante, p. 8.] 
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10. It also appears from the copy of the record made of 
the canvass of the votes cast at said election, read in evi- 
dence, that said election resulted as follows: “For dona- 
tion as stated in the notice, one hundred and sixty-three 
votes. Against donation as stated in the notice, twelve 


votes.” 
11. The town had the right under the law to thus pre- 
scribe the condition p ent upon which the donation 


might be made and the bonds issued. 

12. If the jury find from the evidence that the first divis- 
ion of the Ogle and Carroll County Railroad was not coin- 
pleted, as prescribed in said notice of election, from a con- 
nection or intersection with the Chicago and Northwest- 
ern Railway to a point at and within said town of Oregon 
within one half mile of the east bank of Rock river, on or. 
before the first day of January, A. D. 1871, as required by 
the terms of said notice of election, and the vote before 
mentioned; then the jury are instructed, that in view of the 
admitted facts in this case in respect to the assessed value 
of the taxable property in the town, and the amount of its 
then existing indebtedness, such vote, after the failure to 
comply with the conditions thereof, constituted no authority 
to the supervisor and town clerk of said town to issue said 
bonds; and any attempt on their*part to issue the same at 
any time after August 8, 1870, without compliance with 
the conditions of the vote authorizing the same, is void and 
of no effect. 

13. The jury are further instructed, that by virtue of the 
provisions of said § 12, Art. IX of the constitution, when 
applied to the admitted facts of the case in respect to the 
in debtednesg of the town, and the assessed value of the tax - 
able property in said town of Oregon, the supervisor and 
town clerk of said town had no power or authority at any 
time after August 8, 1870, to waive compliance with the 
conditions of said vote, and issue the bonds, when such vote 
had not been complied with. 

14. And the jury are further instructed, that if they find 
from the evidence that the bonds and coupons offered in 
evidence were issued after August 8, 1870, without compli- 
ance with the vote of the people of the town, precsribing 
the conditions upon which the same might be issued, the 
same are void, and the plaintiff can not recover thereon in 
this action. ) 

15. A former recovery upon one cause of action will not 
estop the defendant from setting up and proving, in a sub- 
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sequent suit upon a different cause of action, a defense 
which might have been, but in fact was not relied upon or 
proven, and actually litigated in such former suit. 

16. Unless the jury find from the evidence that the de- 
ſense set up in the amended third plea, based upon the 
provisions of § 12, Art. IX of the State constitution pre- 
scribing limitations upon municipal indebtedness, was at- 
tem to be proven and actually pe — in the former 
suit brought in the name of Wallace, referred to in the evi- 
dence, the verdict and judgment in such former suit would 
not estop the defendant from making that defense in this 
suit. 

17. The burden of proof rests upon the plaintiff to show 
that the same defense or defenses were actually relied upon, 
and litigated in, the said former suit, before the verdict and 
judgment in such former suit can be held to estop the 
defendant from making such defenses in this suit. 

18. Neither the recitals contained in the bonds offered 
in evidence, nor the statements contained in the certificate 
purporting to be signed and sworn to by E.S. Potter as 
supervisor, a certified copy of which was offered in evidence; 
nor the certificate of the auditor of public accounts indorsed 
upon said bonds, were sufficient in law to estop the defend- 
ant from making the defense set up in the amended third 

lea, and showing that said bonds and coupons were issued 
in violation of section 12 article IX of the constitution of 
the State of Illinois. 
Dizon County v. Field, 111 U. S. 83, 91, 92, ete. 
Carroll County v. Smith, 111 U. S. 556. 
Buchanan v. Litchfield, 102 U. S. 278. 
Northern Bank v. Porter Tp., 110 U. S. 608. 


The court was also requested to give to the jury each of 
the foregoing instructions numbered from one to eighteen, 


severally. 


As to the questions arising upon the fourth plea 
the defendant requested the court to give the jury each of 
the following instructions: 

19. The jury are instructed that the election authorized 
to be held in the town of Oregon by section six of the act 
read in evidence, entitled “An act to amend an act entitled 
an act to incorporate the Ogle and Carroll County Railroad 
Company was required by the laws of Illinois to be pre- 


19 


sided over by the three judges of election of said town; and 
that such election could not be lawfully held and presided 
over by a moderator in the manner prescribed by law for 
holding town meetings. 

20. e jury are therefore instructed that if it appears 
from the evidence that the vote taken upon the question of 
making a donation by the town of Oregon of $40,000 in 
bonds to said railroad company was not presided over by 
judges of election as required by law in relation to elections, 
but was held and presided over by a moderator as required 
by law in relation to town meetings, the same was not an 
election held in pursuance of law and would not constitute 
any authority for making the proposed donation and issu- 
ing the bonds of the town, after the adoption of the new 
constitution of Illinois on the second day of July, 1870. 

21. The recitals contained in the bonds produced in 
evidence are not sufficient to estop the town of Oregon from 
making the defense in this action set up in the fourth plea, 
notwithstanding the plaintiff may appear to be a bona fide 
— — of the said bonds and coupons thereto attached, for 
value. 

The defendant also requested the court to give each of the 
following instructions to the jury. 

22. if the jury believe from the evidence that the entry 
of registration and recital read in evidence from pages 264 
to 301 of the supervisor’s book, read in evidence, were 
written in said book by J. H. Cartwright after George M. 
Dwight became supervisor of the town of Oregon, and while 
said Dwight was such supervisor, and that the same were 
written by said Cartwright in said book without the knowl- 
edge, consent or authority of the supervisor of said town 
then in office, such entry and registration of said bonds, so 
made in said book without authority of the supervisor, 
would not estop the town from making the defenses set up 
in this case. 

23. And even in case the supervisor had authorized said 
Cartwright to write such recital and make such registration 
in said book, the same would not estop the town from show- 
ing the recital as to the bonds mentioned therein, being 
made in pursuance of the election therein referred to, was 
in fact untrue. The town supervisor in the registration of 
the bonds had no authority to make any recital upon that 
subject which would be obligatory upon the town as an 


The court refused to give any or either of said instructions 
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to the jury, so asked by the defendant, to which refusal the 


for defendant then and there excepted; and the 
court thereupon instructed the jury to find a verdict for the 
plaintiff for the amount of the coupons sued upon and 
produced in evidence, with interest thereon at six per cent. 
per annum from the date of each coupon, which was all the 
interest claimed by the plaintiff. which charge and 


instruction by the court, that the jury should find a verdict. 


for the plaintiff as aforesaid, the defendant, by ite counsel, 
then and there excepted. (Printed Rec. 159-164.) 
It appears that the jury thereupon found a verdict for 


the plaintiff as before stated, upon which the judgment was 


rendered. 


ASSIGNMENT OF ERRORS. 


And now comes said Town of Oregon, the plaintiff in 


error, by James K. Edsall, its attorney, and says, that in the 
record and proceedings aforesaid, there is manifest error in 
this, to-wit: 

First. The Circuit Court erred in the admission of the 
following specified items of evidence offered by the plaintiff 
below, to wit: 

1. The trenscript of the registry of bonds in State 
auditor’s office (Print. Rec. 76). 

2. The transcript of registry of town officers (Print. Rec. 
78). 

3. The bonds and coupons sued upon (Print. Rec. 79, 
81). 

4. The caption to registration of bonds in supervisor’s 
book (Print. Rec. 140). ‘ 

5. Elias S. Potter's certificate to State auditor (Print. 
R. 141). 

Second. The court erred in refusing to give to the jury 
the instructions requested by the defendant below, nume 
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bered from 1 to 23, inelusive; and also erred in refusing to 
give each of said instructions, severally, as requested by de- 
fendant (ante pp. 14-20, Print. Rec. 159-164). 

Third. The court erred in its instruction to the jury “to 
“ find a verdict for the plaintiff (below) for the amount of 
“the coupons sued upon and produced in evidence” (ante 
p. 20, Print. Rec. 164). 

For which said errors, and others appearing in the 
record aforesaid, the said plaintiff in error prays that the 
judgment aforesaid may be reversed, etc. 

, Jaun K. Epsal, 
Attorney for Plaintiff in Error. 


BRIEF FOR PLAINTIFF IN ERROR. 


J. 
As TO THE DEFENSK MADE BY THE AMENDED SECOND PLEA. 


1. This plea averred facts which show that the making 
and execution of the bonds and coupons in question was 
obtained by fraud and circumvention. (Printed Rec. 13-24.) 
This defense is based upon Section 11, Chap. 73, Rev. Stat. 
III., in force in 1870. (Ante, p.3, post, p. 34.) 

Under the statute, the defense that the making or executing 
of the instrument was obtained by fraud and circumven- 
tion is good against a bona fide holder for value, to whom the 
same has been transferred before maturity, without notice 
of the alleged fraud. It is otherwise where the fraud re- 
lates solely to the consideration. 


Hubbard v. Rankin, 71 IIl. 129. 
Taylor v. Atchison, 54 IIl. 196. 
Van Brunt v. Singley, 85 III. 281. 
Richardson v. Schirtz, 59 Ill. 313. 
Huster v. Minard, 26 III. 495. 
DePuy v. Schuyler, 45 III. 306. 


2. The plea shows that the railroad company (know- 
ing that it was not entitled to the bonds), through its attor- 
ney, president and directors, entered into a fraudulent con- 
spiracy to confer color of authority as supervisor of the 
town on their director, Potter, in order to procure him to 
sign the bonds in behalf of the town; and that the pre- 
tended appointment of Potter as supervisor and the execu- 
tion of the bonds by him took place at the same time, and 
as parts of the same transaction. 

3. It appears that aside from the question of fraud, 
Potter’s appointment as supervisor was invalid. The stat- 
ute then in force provided that, in case of a vacancy in any 
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town office, it shall be lawful for the justices of the peace 
“of the town, together with the supervisor and town clerk‘ 
“to fill the vacancy by appointment under their hands and 
“ seals.” 
Gross’ Stat. of III. (Ed. of 1869), p. 750, Art. VII. 
Sec. 1. 


William Shultz was one of the justices of the peace of the 
town. He had tendered his resignation, but his successor 
had not been elected and qualified. 

Under the constitution and laws of Illinois, a justice of 
the peace continues in office until his successor is elected 
and qualified, notwithstanding an attempted resignation. 

People v. Barnett, 101 III. 332. ‘ 
Badger v. U. S. ex rel. Bolles, 93 U. S. 509. 
Const. of 1848, Art. IV, § 27. 
Const. of 1870, Art. VI, § 32. 


Shultz was therefore still in office, and one of the officers 
whom the people of the town had the right to have consulted 
in respect to the filling of any supposed vacancy in the 
office of supervisor. 

4. It appears, affirmatively, that Shultz had nothing to 
do with Potter’s appointment; that it was made without his 
knowledge, and that he was not notified or requested to be 
present. 

“The law is well settled that where a statute constitutes 
a board of commissioners or other officers to decide any 
matter or perform an official act, but makes no provision 
that a majority of such officers shall constitute a quorum, 
all must be present to hear and consult (or at least notified to 
be present), though a majority may then decide.” 

Crocker v. Crane, 21 Wend. 211, 218. 
Babcock v. Lamb. and Doty, 1 Cowen, 238. 
Ex parte Rogers, 7 Cowen, 526 and note. 
Louk v. Woods, 15 III. 262. 

Williams v. School Dist. 21 Pick. 82. 
MeCoy v. Curtice, 9 Wend. 17. 


gh tT 


24 


“The public can only act through its authorized agents, 
“and it is not bound until all who are to participate in 
“what is to be done have performed their ee 
“duties.” 


Anthony v. County of Jasper, 101 U. S. 698. 


Potter’s appointment was therefore invalid, and he never 
acquired the legal right to act as supervisor of the town. 
He was not a supervisor de jure. The utmost that can be 
claimed is, that he thereby acquired such color of title that 
he might become supervisor de facto. 
itv of the acts of a de facto officer in favor of third per- 
sons dealing with such officer in good faith, have no appli- 
cation to parties who fraudulently conspire together to 
make a colorable appointment of one of their own number, 
in order that they may procure him to perform the alleged 
official act for their benefit, under the fraudulent color of 
title they have conferred upon him for that purpose. 

This plea was fully sustained by the evidence (Print. Rec. 
pp. 143-158). 


II. 


AS TO THE QUESTIONS ARISING UNDER THE THIRD PLEA. 


1. This plea shows that the bonds and coupons in ques 
tion were issued in violation of § 12, Art. IX of the State 
constitution adopted in 1870, which prohibits municipal 
corporations from creating indebtedness to exceed five per 
cent. on the assessed value of the taxable property therein, 
(Ante p. 4, and post p. 41.) 

It is shown that when the bonds were issued, the town 
was already indebted in excess of the constitutional limita- 
tion, and that the bonds were not issued “in compliance 
with any vote of the people” of the town had prior to the 
adoption of the constitution, within the purview of the sav- 
ing clause of that section. 

The adoption of the State constitution containing this sec- 


5. The reasons of public policy which sustain the valid- 
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tion, deprived the town of all power to create any further 
indebtedness in excess of the constitutional limit, except so 
far as such power was reserved by the last paragraph of the 
section. 
| Buchanan v. Litchfield, 102 U. S. 278. 

School District v. Stone, 106 C. S. 183. 

Litchfield v. Ballou, 114 U. S. 190. 

Prince v. City of Quincy, 105 Ill. 138, 215. 


2. By the express terms of the vote the bonds were not 
to be issued, dated, or delivered, and * 8 
“gaid vote and donation of forty thousand dollars be null and 
void unless said first division of said railroad shall be com- 
pleted and equipped as aforesaid on or before the first day 
of January, A. D. 1871.” (Ante p. 8.) 

It appears that the railroad company wholly failed to 
comply with the terms of the vote. 

Upon the facts as they then existed, § 12, Art. IX of the 
constitution prohibited the issue of the bonds. 

3. The question as to whether power exists in a munici- 
pality to issue bonds and create indebtedness, may depend 
on extrinsic facts, not appearing 6n the face of the law. 

Northern Bank v. Porter I., 110 U. S. 608. 
Dizon County v. Field, 111 U.S. 96. 

Merchants Bank v. Bergen County, 115 U. S. 390. 
Daviess County v. Dickinson, 117 U. S. 657. 


In this instance, the power to issue the bonds depended 


upon compliance with the vote of the people of the town had 


in pursuance of law, prior to the adoption of the constitu- 
tion. 

The purchaser was bound to know from the terms of the 
constitution itself that there was no power or authority to 
issue the bonds unless it could be done in compliance with 
such vote. He was bound to take notice of the terms of the 
vote which appeared of record. 


Daviess County v. Dickinson, 117 C. S. 657. 


He was bound to take notice, not onlv of the constitu- 
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tional limitation upon municipal indebtedness, but of such 
facts as the authorized official assessment disclosed concern- 
ing the valuation of taxable property within the town. 
Buchanan v. Litchfield, 102 U. S. 289. 
Dizon County v. Field, 111 U. S. 95. 


“If the power exists in the municipality the bona fide 
“holder is protected against mere irregularities in the man- 
“ner of its execution; but if there is @ want of power, no 
“legal liability can be created.” 

Anthony v. Jasper County, 101 U.S. 697. 
Northern Bank v. Porter Tp., 110 U. 8. 618. 
Merchants Bank v. Bergen County, 115 U. S. 384. 


4. It was held by the Supreme Court of Illinois at its 
September term, 1870, and before the bonds in question 
were issued, that a railroad corporation was not entitled to 
bonds of a town voted on conditions, without compliance 
with the vote. 

The People v. Dutcher, 56 IIl. 149. 


This ruling has been constantly adhered to. 


People v. Glann, 70 III. 232. 
People v. Holden, 91 III. 446. 


The established construction of the constitution of 1870 
in the Supreme Court of the State is, that municipal corpor- 
ations were thereby deprived of all power to create such 
indebtedness without compliance with the conditions of the 
vote authorizing the same. 

“The obligations assumed under existing laws can not, 
since the adoption of the constitution, be enlarged or mate- 
rially changed, either by the action of the people of the 
township or its corporate authorities. All power is taken 
away, and the utmost that can be done is to make and com- 
plete the subscription or donation previously voted under 
then existing laws, upon the same terms and conditions as 
voted. Subscriptions or donations upon any other terms 
would obviously require new consent on the part of the 
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people of the municipality, which can not be had for want 
of power. 


Middleport v. Pina Life Ins. (u., 82 III. 562. 
The People v. Jackson, 92, III. 451. 
Town of Prairie v. Lggd; 97 III. 191. 
Wade v. Lalſaille, 112 Ill. 79. 


5. The supervisor and town clerk had no implied au- 


thority to waive compliance with the conditions prescribed 


by the vote of the people. The statute then in force ex- 
presely declared that “such bonds, subscriptions or dona- 


tions shall not be valid and binding until such conditions pre- 


cedent shall have been complied with.” (Post p. 46.) 


Rev. Stat. of III., Chap. 113, 1 17. 
Town of Eagle v. Kohn, 84 III. 292. 


Upon the admitted facts § 12, Art. IX, of the constitution 
absolutely prohibited the issue of the bonds otherwise than 
in compliance with such vote. There can be no implied 
authority to waive the performance of that, which both the 
statute and the constitution of the State, made an essential 
prerequisite to the existence of pbwer to issue the bonds und 
create the indebtedness. 


III. 


AS ro QUBSTIONS ARISING UNDER THE FOURTH PLEA. 


The issue of the bonds was prohibited by the separate 
article to the constitution of 1870, entitled “ Municipal Sub- 
scriptions to Railroads,” etc., unless the donation had been 
previously “authorized under existing laws by a vote of 
the people.” ( Post p. 52.) 

The statute authorizing the town to make a dona- 
tion required the vote to be taken at an election. (Print. 
Rec. p. 4.) 

Exhibit K (Ib., 109), and the testimony of the town clerk, 
Marsh (Ib., 146), show that the only vote taken was at a 
special town meeting, presided over by a moderator, and 

not at an election — over by the three judges of 


election. 


Se ee L eta 5M in Sea dace. * 9 
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The established construction of the statutes bearing on 
the question, in the State court is, that a vote taken at such 
town meeting is not a vote taken at an election within the 
meaning: of such statutes; and consequently where the 
statute requires the vote to be taken at an election such 
vote taken at a town meeting is not a vote under existing 
laws” as required by the saving clause to said section. 

(& I. Ry. Co. v. Mallory, 101 III. 583. 
Lippincott v. Pana, 92 III. 24. 


IV. 


THE TOWN Is NOT ESTUPPED BY THE RECITALS CONTAINED IN THE 

BUNDS FROM MAKING THE DEFENSES NOW INTERPOSED. 

The recitals do not show that the bonds were issued in 
compliance with a vote of the people, had prior to the adop- 
tion of the constitution, in pursuance of a law providing 
therefor; nor that the same were authorized under existing 
laws by a vote of the people prior to the adoption of the 
constitution. (Ante p. 2, post p. 57.) 

1. Assuming for the present purpose that the recital is 
sufficient to show that the bonds were issued in accordance 
with the provisions of the act therein mentioned, this would 
fall far short of showing that the same were issued in com- 
pliance with u vote of the people of the town at an election held 
in pursuance of that act prior to the adoption of the constitution 
in 1870. The act required an election to be held before the 
bonds were issued, but did not require the same to be held 
before the adoption of the constitution in 1870. This 
requirement was imposed by the constitution itself. The 
recital does not purport to show compliance with the vote 
of the people nor with the constitutional requirement in 
any respect, and can not be so enlarged by construction as 
to embrace the same. 

Buchanan v. Litchfield, 102 U. S. 202. 

School District v. Stone, 106 C. S. 183. 

Northern Bank v. Porter Township, 110 U. S. 608. 

Dirum County v. Field, 111 U. 8. 83. 

Bates v. Ind. School Di t., 25 Fed. Rep. 192. 
Liebman v. Nin Francieco, 24 Fed. Rep. 711. 
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2. The supervisor and town clerk issuing the bonds 
were not authorized to decide, conclusively, the question as 
to whether these constitutional requirements had been eom- 
plied with. | 

The vote under which it is claimed the bonds were is- 
sued was taken June 23, 1870. 

If that vote was properly taken at « town meeting, then 
the moderator who presided at that meeting, canvassed the 
vote and decided all questions pertaining thereto, and the 
clerk made a record thereof in the town records. 

If the vote should have been taken ut an election, then 
the election returns, made by the judges thereof, constitute 
the record of such election. (Post pp. 53, 55.) 

In no contingency was the supervisor or town clerk in 
office April 3, 1871 (when it is conceded the bonds in ques- 
tion were signed), authorized by law to make any decision 
as to the result or validity of an election held prior to 
July 2, 1870. 

The law imposed that duty, and conferred that authority, 
upon the officers who held and presided at that election; 
and it made their returns or minutes duly subscribed by 
them and lodged in the proper office, legal evidence of the 
vote taken at such election. 

(iross’ Stat. of III. (Ed. of 1869,) p. 748, §§ 14-22. 
Ibid. p. 247, FF 28-82. 

Nor was there any law making the supervisor or town 
clerk the tribunal to determine whether the conditions of 
the vote had been complied with. They may have been 
required, incidentally, to ascertain that fact, as also to ascer- 
tain from the records whether the vote had been taken 
under or in pursuance of existing laws, in order to enable 
them to determine their own duties in respect to the sign- 
ing of the bonds. They were not, however, the tribunal 
primarily charged with the duty of deciding these ques- 
tions. 

“The adjudged cases, examined in the light of their 
special circumstances, show that the facts which a munic- 
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ipal corporation, issuing bonds in aid of the construction 
of a railroad, was not permitted, against a bona fide holder, 
to question, in face of a recital in the bonds of their exist- 
ence, were those connected with or growing out of the discharge 
of the ordinary duties of such of its o as were invested 
with authority to execute them, and which the statute con- 
ferring the power made it their duty to ascertain and de- 
termine before the bonds were i ; not merely for. them- 
selvca, as the ground of their own action in issuing the bonds, 

but, equally, as authentic and final evidence of their exist- 
ence, for the information and action of all others dealing 
with them in reference to it.” 

Northern Bank v. Porter Township, 110 U. F. 616. 

Dizon County v. Field, 111 U. S. 94. 


Daviess County v. Dickinson, 117 U. S. 657. 


It follows, therefore, that it was not within the power of 
these officers to make any statement or recital in the bonds 
covering these points, which would estop the town from 
showing the truth in the defense of this action. 


. 


THE TOWN BS NOT BSTOPPED BY THE CERTIFICATES CONNECTED 
WITH THE REGISTRATION OF THE BONDS FROM SHOWING THE 
TRUTH IN ITS DEFENSE. 


The law of April 16, 1869, authorizing registration of the 
bonds is contained in Rev. Stat. III., Chap. 113, N 11-22. 
( Post p. 66.) : 

1. It appears that the bonds were registered by the State 
auditor June 5, 1871, upon a certificate signed by E. S. 
Potter as supervisor of the town, dated and purporting to 
be sworn to April 1, 1871, but not transmitted to, or filed in 
office of the auditor of public accounts until June 5, 1871. 
At neither of these dates did Potter have any pretense or 
color of title to the office of supervisor of the town. (Ante 
pp. 12-14.) 

Whatever might be the effect of the sworn certificate 
made by the supervisor of the town, and transmitted by 
him to the State auditor, as required by the statute, it will 
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not be held that the town is estopped by the secret und 
fraudulent act of one, who, at the time had no color or pre- 
tense of title to the office of supervisor. 
Anthony v. Jasper County, 101 U. S. 693. 
Merchants Bank v. Bergen County, 115 U. S. 300. 
2. The certificates connected with the registration of tlie 


bonds, if made by the proper officers, would not estop the 
town in an action upon the bonds. 


Dizon County v. Field, 111 U.S. 83, 91. 

Daviess County v. Dickinson, 117 U. S. 657. 

Bigelow on Estoppel, pp. 242-252, 255. 
(See argument, poet pp. 69-72.) 


VI. 


NO KSTUPPEL ARISKS PROM THE RECITALS CONTAINED IN THE 


CAPTION TO THE REGISTRATION OF THE BONDS IN TH SUPER- _ 


VI8OR’S BOOK. 


1. The statute authorizing registration by the supervisor 
did not require or authorize him Yo make any statement in 
such caption bearing upon the matters respecting which an 
estoppel is claimed. (Post p. 72.) 

Rev. Stat. III. Chap. 113, J 12. 


2. The entry in the supervisor’s book appears from the 
evidence not to have been made or signed by the supervisor, 
nor by any one authorized to make the same for that offi- 
cer. (Print. Rec. 143.) 


VII. 


THE TOWN is NOT ESTOPPED BY THE RKECOVERY IN THE 
FORMER SUIT BROUGHT BY WALLACE UPON OTHER (t- 
PONS, FROM MAKING THE DEFENSE SET UP IN THE SPECIAL, 
PLEAS IN THIS SUIT. 


The Wallace suit was brought upon other coupons than 
those involved in this suit. 
The defenses interposed by the special pleas were not set 
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up and actually litigated in the Wallace suit. Such being 
the case, the verdict and judgment in that suit do not estop 
the town from making either of the defenses set up in the 
special pleas in this suit. 

Cromwell y. County of Sac, 94 U.S. 351. 

Davis v. Brown, Ibid. 423. ‘ 

Russell v. Place, Tbid. 608. 

Nat. Bank v. Ind. School Dist. 25 Fed. Rep. 629. 

Nesbit v. Ind. School Dist. Ib. 635. 


1. The statutory defense set up in the second plea could 
not have been proven as against a bona fide holder for 
value under the general issue, which was the only plea filed 
in the Wallace suit. 

Anderson v. Jackson, 66 III. 523. 
Cole v. Joliet Opera House Co., 79 III. 96. 
Sims v. Klein, Breese Rep. 302. 

While it was competent at common law, and independ- 
ently of the statute, to prove fraud in the inception of the 
paper under that plea, it was a sufficient answer to such 
proof, introduced under the general issue at common law, 
to show that the plaintiff was a bona fide holder for value, 

Smith v. County of Sac, 11 Wall. 139. 

Under the pleadings in that case, it was unnecessary that 
the jury should pass upon the question of fraud in order to 
find a verdict for the plaintiff, who appeared to be a bona 
fide holder. Under the Illinois statute when the defense 
that the making and executing of the paper was obtained 
by fraud, ete., is specially pleaded, the defense is good 
against a bona fide holder. 

Hubbard v. Rankin, 71 III. 129, and other cases cited 
ante p. 22. 

2. It is not competent to show by extrinsic evidence that 
matters were adjudicated in such former suit, not embraced 
within the issues as formed on the record. 

Packet Co. v. Sickles, 5 Wall. 592. | 
Putnam v. New Albany, 4 Bissell, 366, 383. 
Providence v. Adams, 11 R. I. Rep. 190. 


The rule is well expressed in Herman on Estoppel, § 91 
thus: 

“ But while parol evidence may sometimes be admitted 
for the purpose of limiting the estoppel, it is never allowed to 
enlarge its operation, or to show that matters foreign to the 
record were embraced in the verdict.” 

The extrinsic evidence must be consistent with the 
record. 


Russell v. Place, 94 U. S. 609. 


3. As tothe Third Plea: The evidence shows that the 
defense set up in this plea, arising under § 12 Art. IX of 
the constitution, was not in any manner litigated in the 
Wallace suit. No evidence was introduced in that case 
tending to show either the amount of the existing indebted- 
ness of the town or the assessed value of the tuxable prop- 
erty therein. 

The defense appears to have rested on other grounds. 

Davis v. Brown, 94 U. S. 423, 428. 
Freeman on Judgments, § 274. 

Barger v. Hobbes, 67 III. 598. 

Sturtevant v. Randall, 53 Me. 149. 
Cromwell v. County of Sac, 94 U. S. 351. 
Russell v. Place, Ibid. 608. 


4. The same observations and authorities “ply to the 


defense set up in the fourth plea. 


ARGUMENT FOR PLAINTIFF IN ERROR. 


ae —m 


Each of the three special pleas presents 4 distinct and 
different defense. It will conduce to perspicuity to consider 
the questions peculiar to each plea separately. 


I, 
As TO THE DEFENSE MADE BY THE AMENDED SECUND PLEA. 


This plea is framed under section 11 of chapter 73 of the 
Revised Statutes of Illinois, entitled “ Negotiable Instru- 
ments,” in force when these bonds were issued, in these 
words: 

“If any fraud or circumvention be used in obtaining the 
making or executing of any of the instruments aforesaid,such 
fraud or circumvention may be pleaded in bar to any 
action to be brought on any such instrument so obtained, 
whether such action be brought by the party commit- 
ting such fraud or circumvention, or any assignee or 
assignees of such instrument.” 


(roms Stat. of III. (Ed. of 1869) p. 462, § 11. 


The same section is continued in force and embodied in 
the Revised Statutes of 1874, and forms section 10 of chap- 
ter 98, entitled “Negotiable Instruments, in the current 
editions of the State statutes. 

Under this statute the defense that the making or executing 
of the instrument was obtained by fraud and eireumven- 
tion is good against a bona fide holder for value, to whom 
the sume has been transferred before maturity, without no- 
tice of the alleyed fraud. 

Hubbard v. Rankin, 71 III. 129. 
Taylor v.. Atchison, 54 U1. 196. 
Van Brunt v. Singley, 85 IIl. 281. 
Richardson v. Schirtz, 59 Il. 313. 
Raster v. Minard, 26 III. 495. 
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The settled rule in Illinois, where this statute exists, is 
that the defense thereby authorized can not be made under 
the general issue against a bona fide assignee, but, in the lan- 
guage of the statute, “ may be pleaded,” etc. 

Anderson v. Jackson, 66 III. 526. 
Cole v. Joliet Opera House (o., 79 III. 96. 
Sims v. Klein, Breese Rep. 302. 


To meet this requirement of the statute the amended 
second plea was filed. By u specific averment of facts the 
plea shows thatthe railroad company had not complied with 
the terms of the vote authorizing the donation to be made 
and consequently was not entitled to the bonds and could 
not lawfully obtain them. That knowing this the railroad 
corporation, by its president, directors and attorney, on the 
night of April 3, 1871, conspired together to procure, aud 
did procure their attorney, Cartwright, who was one of the 
justices of the peace of the town, in conjunction with Marsh, 
the town clerk, to make a pretended and colorable appoint- 
ment of one of their directors, E. S. Potter. to the office of 
supervisor of the town, in order that he might sign the bonds 
in question on that night, and before a supervisor of the 
town could be elected at the annual town meeting, to be 
held the next day. That in order to give their director, 
Potter, apparent authority to act as supervisor for the town, 
they made false and fictitious entries upon the town rec- 
ords, viz., the order of appointment, official bond and official 
oath of Potter as such supervisor, and the jurat to such of- 
ficial oath, signed by said Cartwright as justice of the peace, 
were each dated back to December 31, 1870; and Potter 
made false entries of his name upon the town records to 
show that he had been present at a meeting of the board of 
town auditors, and had acted as supervisor at the meeting 
of that board held March 28, 1871, before his pretended ap- 
pointment was made; that Potter’s official bond, thus ante- 
dated, was signed, as sureties, by two of the officers of the 
railroad, thus conspiring with him to secure his signa- 
ture to the bonds as supervisor of the town; that all 


this was done as part of the conspiracy entered into by 
the said railroad company, through its said officers, to give 
its director, Potter, apparent authority to execute the bonds 
in behalf of the town; and that at the same time, and as 
part of the same transaction, said Potter, as such pretended 
supervisor, with Marsh, as town clerk, proceeded to sign the 
bonds and coupons secretly and in the night time; and that 
the fact of such execution of the bonds was concealed from 
the voters of the town at the town meeting held the next 
day, and for several weeks thereafter. It is also shown by 
the plea that at the time of such appointment William 
Schultz was one of the justices of the peace of the town, re- 
siding therein, and that he was not notified of, and did not 
participate in such appointment, for the reason that it was 
known he would not join in such fraudulent conspiracy ; 
and that therefore Potter’s appointment was invalid, and 
conferred upon him no authority to act as supervisor, inde- 
pendently of the question of fraud. 

The plea shows that the railroad company, through 
its attorney, president and directors, entered into this fraud- 
ulent scheme to confer such color of authority on their di- 
rector, Potter, in order to procure such execution of the 
bonds ; and that the pretended appointment of Potter as 
supervisor and the execution of the bonds were all part of, 
and done to carry into effect, one connected fraudulent con- 
spiracy to obtain the execution of the bonds ; and the plea 
shows that by means thereof the execution of bonds was in 
fact obtained. 

The plea shows that the same acts which gave Potter col- 
or of title to the office, were in fact fraudulent acts—the 
making of false entries upon the records of the town in- 
dicating that he had acted as supervisor at a time when 
he had no pretense of title to the office—the making of a 
false and fraudulent record of the town in relation to his 
appointment and qualification as supervisor, done at the 
same time, and as part and parcel of the same transaction, 
and as a means to the accomplishment of the same end, 
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viz., the signing and executing of the bonds and coupons 
in question. It is true, no fraud was practiced upon Potter, 
to procure him to attach his name tothe bonds. He know- 
ingly and intentionally signed his name to each of them. 
But they were not executed as Potter’s bonds or obligations. 
They were signed and executed by him as the bonds of the 
town of Oregon. The fraud was practiced on the town. 
The execution of the bonds by the town was obtained by 
fraud and circumvention. This meets the full require- 
ments of the statute, to enable the town to make this stat- 
utory defense. : 

1. We agree with the counsel for defendant in error that 
the “fraud or circumvention” referred to in this statute 
must, in the language of the statute, ‘‘ be used in obtaining 
“the making or executing of any of the instruments afore- 
“said.” In other words, the fraud must relate to obtaining 
the execution of the instruments. We also agree with 
counsel that fraud in the consideration or contract in which 
the note or other negotiable instrument had its origin, how- 
ever gross, is not such fraud in obtaining the execution of 
the paper as constitutes a defense against a bona fide holder 
under this statute. ; 

Many Illinois cases may be cited wherein it has been 
held that the fraud must relate to obtaining the execution 
of the instrument in order to make a defense under the 
statute, and wherein the court discuss the peculiar device 
resorted to in each case before it, to procure such execution ; 
and from those authorities counsel seeks to deduce the con- 
clusion that unless the fraudulent device shown by the sec- 
ond plea is the same as the particular device held sufficient 
in the cases cited, the plea must be bad. 

We insist the conclusion does not follow from the prem- 
ises. While the Illinois courts persistently hold that the 
fraud must relate to the obtaining of the execution of the 
instruments, and that fraud in the consideration is not suf- 
ficient, the Supreme Court of Illinois has never assumed to 
define, in advance, all the various fraudulent devices which 
may be practiced to obtain the execution of such paper. 


| 
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Thecourt has merely determined each case as it arose, accord- 
ing to the special circumstances appearing therein. And 
the fact that the fraudulent device shown by the second plea 
is not exactly like any of those occurring in the reported 
cases, is no argument against the sufficiency of the plea. 
It is impossible to determine in advance what devices or 
forms of fraud and circumvention satanic ingenuity may 
not invent to obtain the execution of such instruments. 


The statute is: “If any fraud or circumvention be used 


“in obtaining the making or executing of any of the instru- 


ments aforesaid,” the same may be pleaded as a defense, 


even against a bona fide holder. 

2. Aside from the question of fraud, Potter’s appointment 
as supervisor was invalid. The statute then in force pro- 
vided that, in case of a vacancy in any town office, it shall 
“be lawful for the justices of the peace of the town, together 
“with the supervisor and town clerk, to fill the vacancy by 
“ appointment under their hands and seals.” 

Gross Stat. of Ill. (Ed. of 1869), p. 750, Art. VII, 
Sec. 1. 


It appears from the plea that William Schultz was elect- 
ed to the office of justice of the peace April 5th, and duly 
qualified April 9, 1870, and that although he had tendered 
his resignation March 2, 1871, no successor had been elect- 
ed in his place, and he was still living and a justice of the 
peace of the town, residing therein, at the time of the pre- 
tended appointment of Potter as supervisor, on the 3d day 
of April, 1871. These facts are admitted. 

Under the constitution and laws of Illinois, a justice of 
the peace continues in office until his successor is elected 
and qualified, notwithstanding an attempted — 

People v. Barnett, 101 III. 332. 

Badger v. C. S. ex rel. Bolles, 93 U. S. 599. 
Illinois Const. of 1848, Art. IV, § 27. 
Illinois Const. of 1870, Art. VI; § 32. 


The policy of the law is that the public intereste require 
that the office shall not become actually vacant. Nothing 


but death, or possibly removal of the incumbent, can accom- 
plish this result. 

The official life of the former incumbent continues until 
his successor is elected and qualified. (Jbid.) 

Such being the case, Schultz must be regarded as a justice 
of the peace of the town, on April 3, 1871. 

It is conceded that he was not present and was not con- 
sulted, and took no part in the appointment of Potter as 
supervisor; nor was he notified or requested to be present. 
He was one of the officers upon whom the power of appoint- 
ment was conferred by the statute. 

„The law is well settled that where a statute constitutes a 
board of commissioners or other officers to decide any mat- 
ter or perform an official act, but makes no provision that 
a majority of such officers shall constitute a quorum, all 
must be present to hear and consult, or at least be notified of 
the meeting, though a majority may then decide.” 

(vocker v. Crane, 21 Wend. 211, 218. 

Babcock v. Lamb and Doty, 1 Cowen 238. 

Ex parte Rogers, 7 Cowen, 526 and note, p. 533. 
Louk v. Woods, 15 fl. 262. 


An appointment by the town clerk and one of the justices 
of the peace of the town, without the presence or participa- 
tion of the other, or notice to him, would be invalid, irre- 
spective of the charges of fraud contained in the plea. “The 
“ public can only act through its authorized agents, and it is 
“not bound until all who are to participate in what is to be 
“done have performed their respective duties.” 


Anthony v. County of Jasper, 101 U. S. 688. 


Potter’s appointment was therefore invalid, and he never 
acquired the legal right to act as supervisor of the town. 
He was not a supervisor de jure. The utmost that can be 
claimed is that he thereby became supervisor ce facto. 

3. Authorities may be cited at great length in support of 
the familiar and conceded doctrine, that so far as concerns 
the public and third persons, dealing in good faith with an 
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officer de facto, his acts will be held valid, though he may 
not be vested with a legal title to the office, and may in fact 
~ have no right to exercise its functions. 


This rule, as the authorities in support of it show, is based 


upon considerations of public policy and convenience. | 

It would be manifestly inconvenient for third persons who 
had business to transact with public officers, publicly acting 
as such under color of authority, to be compelled to in- 
vestigate the title of the incumbent to the office he was exer- 
cising, before they could safely proceed to the transaction of 
their business. 

The reasons of public policy which led to the adoption 
of this rule have no application to parties who fraudulently 
conspire together to make a colorable appointment of one 
of their own number, in order that they may procure him 
to perform the alleged official act for their benefit, under 
the fraudulent color of title they have conferred upon him 
for that purpose. 

The rule which protects the rights of third persons deal- 
ing with a de facto officer, presupposes that such third per- 
sons act in good faith. Thus it is said: “An election is 
“not void when it is held by persons who are not officers de 
Jure, but are officers de facto, and act in good faith under 
“color of authority.” 


lappincott v. Town of Pana, 92 M1. 31. 
Rhodes v. McDonald, 24 Miss. 418. 


All the authorities agree that the acts of a mere de facto 
officer are invalid, so far as concerns his own rights, be- 
cause he is presumed to have notice of his defective title to 
the office. 


People v. Weber, 86 III. 283. 


Aud this is the rule, notwithstanding the de facto officer 
may have acted in good faith, without actual knowledge of 
any defect in his title tothe office. (I6.) 

For stronger reasons is such act void, where those in 
whose favor it is done fraudulently conspired together to 
give n color of appointment to one of their own number, in 


| 
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order that he might perform the official act required tocon- 
summate their fraudulent design, as part and parcel of the 
same transaction by which they gave hiin his color of ap- 
pointinent to the office. This is the case disclosed by the 
second plea, and the evidence in support of it. 

If the bonds were void as to the railroad company, be- 
cause their execution was obtained by fraud or circumven- 
tion, then, under the statute, the same are void in the hands 
of the plaintiff, although an innocent holder. 

“When a statute, expressly, or by necessary implication, 
declares the instrument void, it gathers no validity by its 
circulation in respect to the parties executing it.” 

1 Dan. Neg. Insts., pp. 170, 659, §§ 197, 807. 
Bayley v. Taber, 5 Mass. 286. ‘ 
Valle v. Parker,6 Wend 615. 

Town of Eagle v. Kohn, 84 III. 292. 

Hatch v. Burroughs, 1 Woods, 439. 


The evidence, we insist, fully sustained the averments of 
fact contained in this plea. (See Stipulation, ante pp. 7, 8, 
and the testimony of the witnesses, F. H. Marsh, William J. 
Mix, George M. Dwight and E. F. Dutcher, contained in the 
printed record at pages 145 to 158.) 

At all events, the evidence so strongly tended to prove 
the charge of fraud and all the material facts set up in this 
plea, that the defendant had the right to have the issue of 
fact raised thereon submitted to the jury. 


II. 


AS TO THE QUESTIONS ARBING UNDER THE THIRD PLEA. 


This plea was based upon section 12. article IX, of the 
constitution of Illinois, of 1870, which contains the follow- 
ing provisions: 

“No county, city, township, school district, or other 
municipal corporation, shall be allowed to become indebted 
in any manner or for any purpose, to an amount including 
ex‘sting indebtedness, in the te exceeding five per 
centum on the value of the taxable property therein, to be 
ascertained by the last assessment for State and county 
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tuxes, previous to the incurring of such indebtedness. * * 
* „ * * This section shall not be construed to pre- 
vent any county, city, township, school district or other 
municipal corporation from issuing their bonds in com- 
pliance with any vote of the people which may have been had 
prior to the adoption of this constitution in, pursuance of 
any law providing therefor.” 

The defense made under this section challenges the er- 
istence of power to issue the bonds, at the time they were 
executed. | 

The first period of this section contains an absolute pro- 
hibition against the creation of any indebtedness exceeding 
five per centum on the assessed valuation of the taxable 
property, etc., in any manner or for any purpose; and the 
saving clause at the end of the section only takes out of that 
general prohibition the power to issue bonds “ in compliance 
with any vote of the people,” ete. 

The plain meaning of the entire section is, that all power 
to create such indebtedness, exceeding the five per centum 
mentioned, is absolutely taken away, except only that power 
shall remain to issue bonds in compliance with any vote 
previously had at an election held in pursuance of law, ete. 

The plea shows by a proper averment of facts, that at the 
time of issuing the bonds in question, this section of the 
constitution was in force, and that the town of Oregon was 
then indebted in an amount exceeding $10,000; that the 
value of the taxable property within the town, as ascer- 
tained by the last assessment for State and county taxes, 
previous to the issuing of said bonds, was less than $200,000, 
and that the then existing indebtedness of the town exceeded 
five per centum thereon; and the truth of these averments 
is admitted by the stipulation of the parties. (Ante, p. 10.) 

1. The adoption of the State constitution containing this 
section, deprived the town of all power to create any further 
indebtedness in excess of the constitutional limit, except so 
far as such power was reserved by the last paragraph of 
the section. 

Buchanan v. Litchfield, 102 U.S. 278. 
School District v. Stone, 106 U. S. 183. 


— — 
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Litchfield v. Ballou, 114 U. 8. 190. 
Prince v. City of Quincy, 105 III. 138, 215. 


The proposition adopted by the vote of the people of the 
town is stated ante p. 8. By its express terms, Said bonds 
were not to be issued, dated or delivered until,” the condi- 
tions as to the building of the road were complied with, and 
it was expressly declared that “said vote and donation of 
forty thousand dollars to be null and void unless said first 
division of said railroad shail be completed and equipped 
as aforesaid on or before the first day of January, A. D. 
1871, but in case the same shall be completed and equipped 
within the time aforesaid, and said company shall execute 
and deliver said release, then the said bonds to be delivered 
upon the demand of said company, and to bear date the du 
of delivery.” (Exhibits, Printed Rec. pp 83, 106-109.) 

It appears from the evidence that the railroad company 
wholly failed to comply with the terms of the vote, and 
complete and equip the first division of the road on or 
before the first day of January, 1871. It then became and 
was impossible to issue the bonds in compliance with that 
vote, which in terms declared that the bonds should not be 
issued. Upon the facts as they then existed, all power to 
issue the bonds had ceased. It was not within the com- 
petency of the town in its corporate capacity, nor of its 
officers, to re-create the power to issue the bonds, and there- 
by incur an indebtedness exceeding five per cent. on the 
assessed value of its taxable property. Any such exercise 
of power was then prohibited by the constitution. The 
compliance with the vote mentioned in the constitution went to 
the very existence of the power, and not to the manner of exercise 
of a power having an independent existence. Under the consti- 
tution no bonds could be then issued except in compliance 
with the vote of the people previously had. Under the 
then unalterable facts, the vote of the people had not been, 
and could not be, complied with ; and instead of authorizing, 
the vote of the people, actually taken, then forbade theissuing 
of the bonds. It results, therefore, no power to issue the bonds 
and make them obligatory upon the town existed onthe 
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third day of April, 1871, when the bonds in question were 
signed by Potter as supervisor. 

It has been uniformly held that the absence, or want 
of legal power or authority of law, to issue such bonds and 
create municipal indebtedness, may be shown gs a defence 
against a bona fide holder for value. Thus: “Ifthe power 
“exists in the municipality the bona fide holder is protected 
“against mere irregularities in the manner of its execution ; 
“but if there is a want of power, no legal liability can be ere- 
“ated.” 

Anthony v. Jasper County, 101 U. 8. 697. 
Northern Bank v. Porter Tp., 110 U.S. 618. 
Merchants’ Bank v. Bergen (o., 115 U. S. 384. 


Compliance with the vote was essential to the existence 
of power to create the indebtedness. Non-compliance with 
such vote, was something more than a mere irregularity in 
the execution of an existing power. 

2. The question as to whether a municipality possesses 
legal power or authority to create certain specific indebted- 
ness, does not always appear on the face of the law itself. 
It may depend upon extrinsic facts to be considered in con- 
nection with the law. Thus in the case of Northern Bank v. 
Porter Township, 110 U. S., supra, the existence of power to 
issue the bonds, depended upon the fact that the county 
commissioners had not been previously authorized by a 
popular vote, or an unreasonable delay in taking one, to 
make a subscription on behalf of the county. 

In the case of Daviess County v. Dickinson, 117 U. S. 657, 
the existence of power to issue the bonds depended upon 
the fact as to whether bonds to the entire amount authorized 
by the vote of the people of the county, $250,000, had 
been issued by the county officers before the bonds sued 
upon in that case were issued. The same question was, sub- 
stantially, involved in Merchants’ Bank v. Bergen County, supra. 

And it is held that the absence of the facts upon which 


the power of the municipality to create the indebtedness. 


rests, may be shown as a defense tou suit brought by a bona 
fide holder of the bonds. (Jbid.) 
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It is likewise held to be competent to prove against a pond 
Ade holder, facts showing that the power to issue the bonds, 
which once existed, had been exhausted by previous issues. 
( Mid.) 

So here, the question as to whether the town of Oregun, 
after the adoption of the constitution of 1870, possessed the 
power to issue the bonds in question, depended upon the 


_ fact as to whether a vote of the people of the town, author- 


izing the same, had been taken in pursuance of law, 
prior to the adoption of the constitution, and whether 


such vote had been complied with, so that the bonds could 


be issued in compliance therewith. 

The purchaser was bound to know, from the face of the 
constitution, that there was no power or authority to issue’ 
the bonds, unless it could be done in compliance with such 
vote. The bonds did not upon their face recite that the 
same were issued in compliance with such vote of the peo- 
ple, nor that any vote upon that question had been had prior 
to August 8, 1870, in pursuance of law. Whoever purchased 
the bonds without inquiring as to those facts, did so at his 
peril. The constitution made the existence of legal authority 
or power to issue the bonds and create the indebtedness, to 
depend upon the existence of those facts. 

The purchaser of the bonds was bound to take notice, not 
only of the constitutional limitation upon municipal indebt- 
edness, but of such facts as the authorized official assess- 
ment disclosed concerning the valuation of taxable property 
within the town for the year 1870. 

Buchanan v. Litchfield, 102 U. S. 289. 
Dizon County v. Field, 111 U.S. 95. 


He was bound to know the terms of the vote, which 
appeared on the records of the town. 

In Daviess County v. Dickinson, supra, the purchaser was 
held chargeable with notice of limitations as to the amount 
of bonds authorized to be issued, imposed, not by the law, 
but solely by the proposal of the commissioners and the 
vote of the people of the county. 
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The principles laid down by this court in Merchants’ Bank 
v. Bergen County, supra, are equally applicable here: This 
is not a case where there — a general power to issue 
negotiable securities of the oounty, so that parties would be 

ustified in taking them when properly executed in form 
y its officers. All persons taking securities ef municipali- 
ties having only such ial power must see to it that the 
conditions for the exercise of the power existed. As 
an essential preliminary to protection as a bona fade holder, 
authority to issue them must appear. If such authority 
did notexist, the doctrine of protection to a bona afide purchaser 
has no application. This is the rule even with commercial 
Be ddogetion 1. to be issued under a authority. 
ion must first be established before the doctrine 

can come in for consideration.” (115 U. 8. 391.) 

3. The supervisor and town clerk had no power to waive 
compliance with the vote making the proposed donation. 
They. could not waive or dispense with that which the consti- 
tution had made essential to the existence of the power to issue 
the bonds; nor could they make binding and valid that which 
the statute of theState declared “shall not be valid and bind- 
ing.” The judicial reports of the State and Federal courte 
show that prior to the adoption of the constitution in 1870, 
municipal subscriptions or donations had been frequently vot- 
ed to aid in the building of railroads, to take effect upon com- 
pliance with certain conditions precedent on the part of the 
railroad corporation. The general law of the State then in 
force contained this provision: 

And any county, township, city or town, shall have the 
right, upon making any subscription or donation to an 
railroad company, to prescribe the conditions upon whic 
such bonds, subscriptions or donations shall be made, and 
such bonds, subscriptions or donations shall not be valid and 
N until such conditions precedent shall have been complied 
Rev. Stat. III., Chap. 113, | 17. 
Tom of Eagle v. Kohn, 84 III. 292. 


The fact that such conditional subscriptions and dona- 
tious had been frequently voted in towns or other munici- 
palities, which under the provisions of this statute were not 
valid and binding until such conditions precedent had been 
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“ complied with,” must have been well known to the framers 
of the constitution of 1870, and shows what was meant by 
the saving clause of section 12, article IX, reserving the 
right to issue such bonds in compliance with any vote of the 
“ people which may have been had prior to the adoption of 
“ this constitution,” ete. 

The language of this saving clause in the constitution 
was used with reference to well known existing facts of a 
public nature, and the existing state of thelaw. When read 
in the light of those facts and the laws of the State then in 
force, the meaning of this saving clause, which only re- 
served to such municipal bodies the power to issue bonds in 
excess of the constitutional limit of five per cent., in com- 
pltance with any vote of the people” previously had in pursu- 
ance of law, can not be doubtful. It simply reserved power 
to issue such bonds and create an indebtedness in excess of 
the prescribed five per cent., when, and only when, such 
conditions precedent had “ been complied with,” to use the 
language of the statute then in force. This clearly ex- 
cludes the existence of any implied power to waive or dis- 
pense with the compliance with - au, ü conditions precedent. 

Moreover, the supervisor and town clerk of a town, or- 
ganized under the township organization law of Illinois, are 
not vested with authority to exercise the general corporate 
powers of such town, but are only authorized by law to per- 
form certain prescribed official duties. 

Under this law the general corporate powers of such 
towns are vested in the legal voters of each town, to be ex- 
ereised when duly convened in town meeting. 


Rev. Stat. of III., Chap. 139, Art. IV. 


They have no body of corporate officers answering to a 
city council in cities, or county board in counties, to whom 
the exercise of these general corporate powers is intrusted. 
They are the neurest approach to a pure democracy we have 
in our system of government. The power to waive compli- 
ance with the conditions to their proposed donation, imposed 
by the vote of the people of the town, had not been delega- 
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tod td the supervisor and town clerk. If such power exist- 
ed afiywhiers, it resided in the legal voters of the town, to 
Bs éxercised in town meeting. | | 

But, as we shall presently show by the decisions of thé 
Supreme Court of Illinois, the power to waive compliance 
with such conditions was taken away by the adoption of the 
constitution of 1870, and thereafter had no existence, 
either in the town officers or in the body of the legul voters. 

4. The case of County of Randolph v. Post, 93 U. 8. 502, 
has been cited, and appears to be chiefly relied upon by the 
learned counsel for defendant in error in support of his 
contention that it wus competent for the town to waive com- 
pliance with the vote authorizing the issue of the bonds. 

An examination of that case will show that it has no 
bearing upon the question now raised, as to the effect of 
section 12, article [X, of the constitution, upon a case 
brotight within its prohibition of power to incur or create 
municipal indebtedness in excess of five per cent. of the as- 

sessed value of the taxable property therein. So far as any 
constitutional question was involved, that case turned upon 
the proper construction of the separate section or article in 
relation to municipal subscriptions to railroads, etc., quoted 
in the opinion at page 508, as follows: 

“No county, city, town, township or other municipality 
shall ever become subscriber to the capital stock of any 
railroad or private corporation, or make donation to, or 
loan its credit in aid of such corporation; Provided, however, 
that the adoption of this article shall not be construed as 
affecting the right of any such municipality to make such 
subscriptions where the same have been authorized, under 


existing — a vote of the people of such municipalities 
prior to such adoption.” 

Speaking of this separate section, the court in that case 
say : | 

“The provision does not apply where such subscriptions 
‘have been authorized u — existing laws.’ (Jb. 508.) 
Should we, however, assume the fact to be as is insisted by 
the plaintiff in error, it does not follow that its conclusion 
is corréet. The constitutional provision alluded to prohib- 
ited all loans to corporations, of municipal credit, after July 
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3 1870. If, however, a subscription for that purpose had 
— 4 been authorised by a vote of the the right 
to e such subscription was not by the prohibi- 
tion. If not authorized before the date mentioned, the 
subecription was absolutely prohibited. If previously au- 
tho the constitution had 1 do with it. It was 
as if no such ordinance existed.” (Ibid. 513.) 
It is manifest that this ruling of the court is based upon 


the peculiar language of the proviso to the separate section. 


It might with propriety be held that if the right to issue the 


bonds was not affected by that provision, in any case where 
the same had been authorized under existing laws by a 
vote, etc., that the provision of the constitution in question 
had no bearing on the case, whenever it was made to ap- 
pear that such vote had been taken prior to its adoption. 
The same reasoning can not be fairly applied to the saving 
clause of section 12, Art. IX. (Ante p. 42.) 

The language of this section is not that it shall not affect 
any case where such vote had been so taken. This saving 
clause does affect the case notwithstanding a vote may 
have been had before the adoption of the constitution, to 
the extent of only permitting-the issue of such bonds in 
compliance with that vote. Nothing is taken out of the gen- 
eral prohibition contained in the first period of section 12, 


except that which is embraced in the terms of the saving 


clause. 

The saving clause is that the section shall not be con- 
“strued to preventany * * township * from 
“issuing their bonds in compliance with any vote,” etc., 
which clearly implies that it shall be construed to prevent 
the issue of such bonds not in compliance with any vote, 
etc. In other words it leaves the general prohibition in full 


.force unless the bonds could be issued in compliance with 
‘such vote. 


Under all circumstances and conditions, this section 
affects the case so far, at least, as to require, and only to per- 


mit, the bonds to be issued in compliance with a vote of the 
people. To hold that it does not have application to this 
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extent at least, would be to re- make the constitution for the 
people of the State of Illinois. 

The case of Randolph County v. Post, supra, with the other 
cases cited by plaintiff's counsel, are distinguishable from 
the case at bar in other essential particulars: (1.) In that 
case the bond contained this recital: “ This bond is one of a 
“series issued by the county of Randolph in payment of $100,- 


“ 000 of the capital stock in pursuance of an election held by the 


legal voters of Randolph county, Illinois, on the sixth day of 
June, 1870, and by virtue of the provisions of an act,” etc. 
(93 U. S., 505), whereas the bonds sued upon in this case con- 


- tain no recital to the effect that the same were issued in pur- 


suance of any election held prior tothe adoption of the consti- 
tution in 1870. It might well be claimed that a recital show- 
ing that bonds were issued in pursuance of a vote or election, 
was equivalent to.a recital that the same were issued in com- 


pliance with such vote or election. (2.) The opinion shows 
that it did not appear in that case that the conditions of the 


vote were not, in fact, complied with. (Jb. 512.) (3.) Nei- 
therthe amount of the existing indebtedness nor the assessed 
value of the taxable property of the county were made to 
appear in that case. The prohibition contained in section 
12, article IX, would have no application to any case where 
the assessed value of the taxable property of the munici- 
pality did not appear. 

5. The uniform current of decisions in the State of 
Illinois sustains the construction for which we contend. It 
was held by the Supreme Court of Illinois, at its September 
term in 1870, and prior to the issue of the bonds in ques- 
tion, in a case involving the vote of a township to subscribe 
to the stock of a railroad corporation, thus: 


“We have no hesitation in saying that the electors might 
vote to subscribe on any peer ye they see proper to 
annex, and that the company can only receive it on the 
terms preseribed. by the vote,” * * * * * 

“In the case at bar the relator claimed the right to an 
unconditional subscription, and it is the purpose of this pro- 


- ceeding to compel the supervisor to make such subscription. 


We have seen that he is not authorized, under any circum- 


** 
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stances, or at guy time, to make a subecription upon an 
but the conditions it was voted.” 2 oe 


The People v. Dutcher, 56 Ill. 149. 


Aud this ruling has been constantly adhered to, and 


repeatedly effirmed. 
People v. Glann, 70 III. 232. 
People v. Holden, 91 Ill. 446. 


Ever since the adoption of the constitution of 1870 it 
has been uniformly held by the Supreme Court of the State, 
that the new constitution deprived municipal corporations 
of all power to create such indebtedness, or issue such bonds, 
without compliance with the conditions prescribed in the 
vote authorizing the same. | 

Thus in Middleport v. tna Life Ins. (v., 82 Ill. 562, the 


court gay: 

“Tt is apprehended the obligations assumed under exist- 
ing laws can not, since the adoption of the constitution, be 
en or materially changed, either by the action of the 
people of the township or its corporate authorities. All 
power is taken away, and the utmost that can be done is to 
make and complete the subscription or donation previously 
voted, under then existing lawe, upon the same terms and con- 
ditions as voted. Subecriptions or donations upon other 
terms would obviously require new consent on the part of 
the people of the municipality, which can not be had for 
want of power.” 

This decision was re-affirmed by the Supreme Court of 
Illinois, in the subsequent case of The People v. Jackson (u., 
92 III. 451, where it is said: 

“In the case of the Town of Middleport v. Hua Life Ins. 
Ch., 82 III. 562, it was held, since the adoption of the 
constitution it is plain any donation attempted to be made 
by a municipality in aid of a railroad or private corpora- 
tion, is for absolutely. That the obligations assumed 
then under existing laws can not, since the adoption of that 
instrument, be enlarged or materially ch , either by 
the action of the people of the municipality or its corporate 
authorities. All power is taken away, and the utmost that 
can be done is to make and complete the subscription or 
donation previously voted under then existing laws, upon 
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extent at least, would be to re-make the constitution for the 
people of the State of Illinois. 

The case of Randolph County v. .Post, supra, with the other 
cases cited by plaintiff's counsel, are distinguishable from 
the case at bar in other essential particulars: (1.) In that 
case the bond contained this recital: “This bond is one of a 
“series issued by the county of Randolph in payment of $100,- 
000 of the capital stock in pursuance of an election held by the 


“ legal voters of Randolph county, Illinois, on the sixth day of 


“ June, 1870, and by virtue of the provisions of an act,” etc. 
(93 U. S., 505), whereas the bonds sued upon in this case con- 
- tain no recital to the effect that the same were issued in pur- 
suance of any election held prior tothe adoption of the consti- 
tution in 1870. It might well be claimed that a recital show- 
ing that bonds were issued in pursuance of a vote or election, 
was equivalent to a recital that the same were issued in com- 
pliance with such vote or election. (2.) The opinion shows 
that it did not appear in that case that the conditions of the 
vote were not, in fact, complied with. (Jb. 512.) (3.) Nei- 
therthe amount of the existing indebtedness nor the assessed 
value of the taxable property of the county were made to 
appear in that case. The prohibition contained in section 
12, article IX, would have no application to any case where 
the assessed value of the taxable property of the munici- 
pality did not appear. 

5. The uniform current of decisions in the State of 
Illinois sustains the construction for which we contend. It 
was held by the Supreme Court of Illinois, at its September 
term in 1870, and prior to the issue of the bonds in ques- 
tion, in a case involving the vote of a township to subscribe 
to the stock of a railroad corporation, thus: 


“We have no hesitation in saying that the electors might 
vote to subscribe on any conditions they see proper to 
annex, and that the company can only receive it on the 
terms prescribed, by the vote,” * * * * * 

“In the case at bar the relator claimed the right to an 
unconditional subscription, and it is the purpose of this pro- 
- ceeding to compel the supervisor to make such subscription. 
We have seen that he is not authorized, under any circum- 
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stances, or at any time, to make a subscription upon an 

but the 33 it was voted.” 125 e Aipc 
The People v. Dutcher, 56 Ill. 149. 


And this ruling has been constantly adhered to, and 
repeatedly sffirmed. 

People v. Glann, 70 Ill. 232. 

People v. Holden, 91 Ill. 446. 

Ever since the adoption of the constitution of 1870 it 
has been uniformly held by the Supreme Court of the State, 
that the new constitution deprived municipal corporations 
of all power to create such indebtedness, or issue such bonds, 
without compliance with the conditions prescribed in the 
vote yuthorizing the same. | 

Thus in Middleport v. tna Life Ins. (v., 82 Ill. 562, the 


“It is apprehended the obligations assumed under exist- 
ing laws can not, since the adoption of the constitution, be 
en or materially changed, either by the action of the 
people of the township or its corporate authorities. All 
power is taken away, and the utmost that can be done is to 
make and complete the subscription or donation previously 
voted, under then existing lawe, upon the same terms and con- 
ditions as voted. Subecriptions or donations upon other 
terms would obviously require new consent on the part of 
the people of the municipality, which can not be had for 
want of power.” 

This decision was re-affirmed by the Supreme Court of 
Illinois, in the subsequent case of The People v. Jackson (u., 
92 Ill. 451, where it is said : 

“In the case of the Town of Middleport v. Hua Life Ins. 
Ch., 82 III. 562, it was held, that since the adoption of the 
constitution it is plain any donation attempted to be made 
by a municipality in aid of a railroad or private corpora- 
tion, is forbidden absolutely. That the obligations assumed 
then under existing laws can not, since the adoption of that 
instrument, be enlarged or materially changed, either by 
the action of the people of the municipality or its corporate 
authorities. All power is taken away, and the utmost that 
can be done is to make and complete the subscription or 
donation previously voted under then existing laws, upon 
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extent at least, would be to re-make the constitution for the 
people of the State of Illinois. 

The case of Randolph County v. Post, supra, with the other 
cases cited by plaintiff’s counsel, are distinguishable from 
the case at bar in other essential particulars: (1.) In that 
case the bond contained this recital: This bond is one of a 
“series issued by the county of Randolph in payment of $100,- 
4000 of the cupital stock in pursuance of an election held by the 
“ legal voters of Randolph county, Illinois, on the sixth day of 
“ June, 1870, and by virtue of the provisions of an act,” etc. 
(93 U. S., 505), whereas the bonds sued upon in this case con- 
- tain no recital to the effect that the same were issued in pur- 
suance of any election held prior tothe adoption of the consti- 
tution in 1870. It might well be claimed that a recital show- 
ing that bonds were issued in pursuance of a vote or election, 
was equivalent to a recital that the same were issued in com- 
pliance with such vote or election. (2.) The opinion shows 
that it did not appear in that case that the conditions of the 
vote were not, in fact, complied with. (Jö. 512.) (3.) Nei- 
therthe amount of the existing indebtedness nor the assessed 
value of the taxable property of the county were made to 
appear in that case. The prohibition contained in section 
12, article IX, would have no application to any case where 
the assessed value of the taxable property of the munici- 
pality did not appear. 

5. The uniform current of decisions in the State of 
Illinois sustains the construction for which we contend. lt 


was held by the Supreme Court of Illinois, at its September 


term in 1870, and prior to the issue of the bonds in ques- 
tion, in a case involving the vote of a township to subscribe 
to the stock of a railroad corporation, thus: : 


“We have no hesitation in saying that the electors might 
vote to subscribe on any couditions they see proper to 
annex, and that the company can only receive it on the 
terms preseribed. by the vote,” * * * * * 

“In the case at bar the relator claimed the right to an 
unconditional subscription, and it is the purpose of this pro- 
- ceeding to compel the supervisor to make such subscription. 
We have seen that he is not authorized, under any circum- 
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stances, or at auy time, to make a subscription upon any 
but the conditions it was voted.” | 


The People v. Dutcher, 56 IIl. 149. 


And this ruling has been constantly adhered to, and 
repeatedly affirmed. 

People v. Glann, 70 III. 232. 

People v. Holden, 91 Ill. 446. 


Ever since the adoption of the constitution of 1870 it 
has been uniformly held by the Supreme Court of the State, 
that the new constitution deprived municipal corporations 
of all power to create such indebtedness, or issue such bonds, 
without compliance with the conditions prescribed in the 
vote yuthorizing the same. 

Thus in Middleport v. Ana Life Ins. (b., 82 III. 562, the 
court gay: 

“It is apprehended the obligations assumed under exist- 
ing laws can not, since the adoption of the constitution, be 
pn, tee or materially changed, either by the action of the 

le of the township or its corporate authorities. All 
power is taken away, and the utmost that can be done is to 
make and complete the subscription or donation previously 
voted, under then existing lawe, upon the same terms and con- 
ditions as voted. Subecriptions or donations upon other 
terms would obviously require new consent on the part of 
the people of the municipality, which can not be had for 
want of power.” 

This decision was re-affirmed by the Supreme Court of 
Illinois, in the subsequent case of The People v. Jackson (u., 
92 III. 451, where it is said: 

“In the case of the Town of Middleport v. Hua Life Ins. 
Ch., 82 III. 562, it was held, that since the adoption of the 
constitution it is plain any donation attempted to be made 
by a municipality in aid of a railroad or private corpora- 
tion, is forbidden absolutely. That the obligations assumed 
then under existing laws can not, since the adoption of that 
instrument, be enlarged or materially ch , either by 
the action of the people of the municipality or its corporate 
authorities. All power is taken away, and the utmost that 
can be done is to make and complete the subscription or 
donation previously voted under then existing laws, upon 
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the same terms and conditions voted. Subscriptions or dona- 
tions on other terms would obviously requite new consent 
on the part of the of the munici , which can not 
be had for want of power. That the burthen rests upon the 
party alleging the validity of the bonds issued since the 
adoption of the constitution, to show affirmatively that they 
were authorized by a vote of the people of the municipality, 
under existing laws, prior to the adoption of that instru- 
ment. * * * * * * * The prohibition is general 
and positive in all cases but those saved by the proviso ; 
and it is a well recognized rule, that a person claiming a 
right saved by a proviso or exception jn a statute, must 
show that the right claimed is clearly within the proviso or 
exception.” 

The People v. Jackson Co., 92 III. 451. 

Gould's Pleading, Chap. IV, § 22. 

Again the Supreme Court of Ilinois holds: 

“The bonds in question having been issued after the 
present constitution went into effect, the burden of showing 
they were issued in compliance with a vote of the people of the 
town, had prior to the adoption of the present constitution, 
in pursuance of some law providing therefor, resis upon 
those affirming their validity.” 

Town of Prairie v. Lloyd, 97 Ml. 191. 
Wade v. La Molle, 112 III. 79. 


III. 


AS TU THE QUESTIONS ARISING UNDER THE FOURTH PLEA. 


The following separate section or article was adopted 
and took effect as a part of the constitution of Illinois, July 
2, 1870, entitled Municipal Subscriptions to Railroads or 
Private Corporations :” 


“No county, city, town, township or other municipality 


shall ever become subscriber to the capital stock of any 


railroad or private corporation, or make donation to, or 
loan its credit in aid of such corporation; Provided, , 
that the adoption of this article shall not be construed as 
affecting the right of any such municipality to make such 
subscriptions where the same have been authorized, under 
existing laws, by a vote of the people of such municipalities 
prior to such adoption. 

Wade v. Walnut, 105 U.S. 1. 
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The bonds in question were not issued until after July 2. 
1870, the date of the adoption of this article of the constitu- 
tion. Their issue was thereby prohibited, unless the same 
had been “authorized. under existing lawe,” by a vote of the. 
people of the town prior to July 2, 1870. 

The fourth plea shows that the only vote taken upon the 
question was at a town meeting, held and presided over by 
a moderator, ard not held by the judges of election, as 
required by law, and that no such election as the charter 
required was held prior to the adoption of the constitution 
in 1870, at which the bonds were authorized to be issued by 
u vote of the people. The matters of fact averred in this 
plea were fully proven by the stipulation of the parties; and 
“Exhibit K” thereto attached, in connection with the 
other evidence introduced on the trial. (Printed Rec., pp. 
82, 109, 146.) 

The charter of the Ogle and Carroll County Railroad 
Company, under which it is claimed the vote was taken, 
did not authorize such vote to be taken at a town meeting, but 
at an election, and it is expressly provided,“ and such election 
“shall be held and conducted, and return thereof made as in 
„provided by law, und, in any. village or city as is provided 
“by law under which the same is incorporated, and an addi- 
“tional return shall be made to one of the directors of said 
“company.” (Print. Rec., p. 4.) 

3 Pr. Laws III. 1869, p. 325, § 6. 


1. A town meeting, presided over by a moderator, and 
not held by the judges of election, as required by the stat- 
ute, is held not to be an election within the meaning of the term 
as used in the charter; and it is the settled rule in the Su- 
preme Court of Illinois, that a vote taken at such town 
meeting, required to be taken at an election, is not a vote 
taken “ under existing law” and is therefore void. 

( & I. Ry. Co. v. Mallory, 101 Il. 583. 

Lippincott v. Pana, 92 Il. 24. 


The statutes of Illinois, in force in 1870, as well as those 
in force at the present time, clearly distinguish between 
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proceedings at elections, and town meetings. Elections are 
required to be presided over by three judges of election. 
The statute in forcein 1870 provided that “Each town, acting 
“under township organization, shall constitute an election 
“ precinct, and the supervisor, assessor and collector shall be 
“ ex-officio judges of election.” 7 

Gross’ Stat. of Illinois (Ed. of 1869), p. 778, § 1. 


Such judges of election are required by statute to canvass 
the votes cast at such election, and make and sign a certifi- 
cate stating the result thereof, and deliver or return the 

ame to the county clerk. (Jbid. pp. 247-8, Chap.37, [J 28- 
31.) 

On the other hand a moderator selected by the voters 
present, is required to preside at a town meeting, and to 
canvass the votes and declare the result; and the town 
clerk is required to keep a minute of the proceedings and 
file the same in his office as a part of the town records 
(Ibid. p. 747, Art. V. §§ 1 to 22.) 

Thus: “§ 14. The minutes of the proceedings of every 
town meeting, subscribed by the clerk of said meeting, an 
by the presiding officer, shall be filed in the officeof the town 
clerk within ten days after such town meeting.” 5 22. The 
canvass being completed a statement of the result shall be 
entered at length by the clerk of the meeting, in the minutes 
of its proceedings to be kept by him as before required, 
yg = be publicly read by him to the meeting. (bid. 
p. 748. 

No return of the proceedings at a town meeting is re- 
quired to be made, but the judges of election are required 
to make “ returns” to the county clerk of the elections held 
by them. (Jbid. p. 247, 1 31.) 

The fact that the clause of the charter, quoted above, re- 
quires that “such election shall be held and conducted and 
return thereof made as is provided by law ” shows that a regu- 
lar election was required to be held, of a character requir- 
ing a “return thereof” to be made as was then provided by 
law. This points, unmistakably, to an election to be held by 
the judges of election who were required to make such election 
returns. : 
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This construction is confirmed by the concluding words 
of the provision quoted above, which requires such election 
to be held and conducted in any village or city as in pro- 
“vided by law under which the same is incorporated. 

If it had been designed that towns organized under the 

township organization law should vote upon the question 
the same as at town meetings provided for in that law, why 
was it not 20 expressed, or a provision inserted similar to 
that in relation to villages and cities? 
The plain intention was to throw around the proceeding 
all the safeguards provided in respect to regular elections, 
presided over by the three principal officers of the town, as 
- e&-Officio judges of election. 

2. The recital contained in the bonds wholly fails to show 
that the same were issued in pursuance of an election lreld 
under the charter of the railroad company, prior to July 2, 
1870, the date of the adoption of the constitution, or that. 
any such election was held prior to that date. (Anéep. 2.) 

The case is, therefore, unlike those in which it has been 
held the town is estopped from denying the validity of the 
election, by reason of recitals contained in the bonds. 


Pana v. Bowler, 107 U. F. 529. 


The reasoning of this court in Pana v. Bowler, supra, when 
applied to the facts of this case, shows that the fourth plea 
sets up a valid defense to the bonds and coupons now before 
the court. 

It is there said: 

“This defect was that the election was presided over and 
the returns made, not by the supervisor, assessor and col- 
lector of the township, er officio judges of elections, but 
by a moderator chosen by the electors present. 

It is insisted by the plaintiff in error that as the consti- 
tution of Illinois, adopted July 2, 1870, by its second addi- 
tional section, cut off the power of any township or other 
municipality to subscribe to the capital stock of, or make a 
donation to, any railroad company, except when such sub- 
scription or donation has been authorized under existing 
laws, by a vote of the people of the municipality prior to 
the adoption of the constitution, and as, by reason of the 
defect just mentioned, there was no legal election, it follows 
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that there was no authority in the officers of the township 
of Pana to make the donation or issue the bonds in ques- 
tion in this case, and that the bonds were not binding on 
the township. We can not assent to this conclusion.” 

* * * * * * * * 


“The bonds in question in this case recite on their face 
that they were issued by the township, in — — with the 
vote of the legal voters thereof at an election on April 30, 
1870, under and by virtue of the authority conferred by 
acts of the General Assembly of the State of Illinois, spec- 
ifying the acts of February 26, 1867, and February 24, 
1809 above mentioned. 

“This court has again and again decided that if a mu- 
nicipal body has lawful right to issue bonds or other nego- 
tiable securities, dependent only upon the adoption of cer- 
tain preliminary proceedings, such as a popular election of 
the constituent body, the holder in good faith has the right 
to assume that such preliminary proceedings have taken 
place if the fact be certified on the Jace of the bonds by the au- 
thorities whose primary duly it is to ascertain it. — v. 
The County, 16 Wall. 6; Town of Coloma v. Eures, 92 U. 8. 
484; Commissioners v. January, 94 id. 202; Commissioners v. 
Bolles, id., 104; County of Warren v. Marcy, 97 id. 96. 

“The authority to issue the bonds in question in this 
case, resting upon the fact that an election was held in pur- 
suance of law before a certain date, namely, the date when 
the constitution of 1870 was adopted, and the bonds reciting 
on their face the fact that the election was so held before 
the date mentioned, the circumstance that the election was 
— conducted can be of no avail as a defense to the 
bonds in a suit brought by a dona fide holder.“ 

* * * * * * * 

„Our attention has been called to the decision of the Su - 
preme Court of Illinois, in the case heretofore mentioned 
and reported as Lippincott v. Town of Pana, 92 IIl. 24, in 
which it was held that the election relied on in this case as 
the authority for the issue of the bonds was absolutely void, 
and the issue of them was therefore without authority.” 

* * * * * * * 

It is insisted that this court is bound to follow this de- 
cision of the Supreme Court of Illinois, and hold the bonds 
in question void. We do not so understand our duty. 
Where the construction of aState constitution, or law, has 
become settled by the decisions of the State courts, the courts 
of the United States will, as a general rule, accept it as evi- 
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dence of what the local law is. Thus we may be required 
to yield against our own judgment to the proposition that, 
under the charter of the railway company, the election in 
this case, which was held under the supervision of a moder- 
ator, chosen by the electors present, was irregular and 
therefore void. But we are not bound to accept the infer- 
ence drawn by the Supreme Court of Illinois, that in con- 
sequence of such 2 arity in the election, the bonds is- 
sued in pursuance of it by the officers of the township, 
which recite on their face that the election was held in ac- 
cordance with the statute, are void in the hands of bona fide 


holders. This latter proposition is one which falls among 
the general principles and doctrines of commercial juris- 

rudence, upon which it is our duty to form an independent 
judgment, and in respect of which we are under no obliga- 
tion to follow implicitly the conclusions of any other court, 
however learned or able it may be.” 


Pana v. Bowler, 107 U. S. 539-541. 


This court did not assume to overrule the Supreme Court 
of Illinois in the construction of the State statutes bearing 
on this question, but rested its judgment solely upon the 
question of estoppel arising upon the reritals contained in 
the bonds in that case. And since the bonds now before 
the court contain no such recitals as were there held suffi- 
cient to estop the town from making this defense, the rea- 
soning of the court in that case sustains the sufficiency of 
the defense made under the fourth plea in this casc. 


IV. 


THE TOWN IS NOT ESTOPPED BY THE RECITALS CONTAINED 
IN THE BONDS FROM MAKING THE DEFENSES SET UP IN THE 


SPECIAL PLEAS. 


The bonds contained a recital in these words: 

“For which payment of principal and interest, well and 
truly to be e, the faith, credit and property of the said 
town of Oregon are hereby solemnly pledged, under author- 
ity of an act of the general assemby of the State of Illinois 
entitled ‘An act to amend an act entitled an act to incor- 
porate the Ogle and Carroll County Railroad Company,’ 
which said act was approved March 30, 1869. This bond is 
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one of a series numbering from twenty - one to sixty, inelu- 
sive, for $1,000 each, which bonds so numbered, — 
with another series numbered from one to twenty, inclusive, 
for $500 each, are the only bonds issued by said town of 
Oregon, under and by virtue of said act.” (Printed Rec., 
pp. 7, 79.) 

1. In order to preclude the town from making the defense 
set up in the third plea, based upon Sec. 12, Art. 
IX, of the State Constitution of 1870 (ante p. 41), the recital 
must show that the bonds were issued in compliance with u 
vote of the people of the town, had prior to the adoption of this 
constitution, in pursuance of a law providing therefor. 

In order to preclude the town from making the defense 
set up in the fourth plea, based upon the separate section 
of the constitution adopted July 2, 1870, (ante p. 52), the 
recital must show that the donation or subscription had 
“been authorized under existing laws by a vote of the people” of 
the town, prior to July 2, 1870, the date of such adoption. 
Upon these vital matters the recital is silent. 

Assuming for the purpose of the argument, that the recit- 
al is sufficient to show that the bonds were issued in ac- | 
cordance with the provisions of the act therein mentioned, 
this would fall far short of showing that the same were 
issued in compliance with a vote of the people of the town at an 
election held in puranance of that act prior to the adoption of the 
constitution in 1870. The act required an election to be held 
before the bonds were issued, but did not require the same 
to be held before the adoption of the constitution in 1870. 
This requirement was imposed by the constitution itself. 
The recital does not purport to show compliance with the 
vote of the people, nor with the constitutional requirement 
in any respect, and can not be so enlarged by construction 
as to embrace the same. 


Buchanan v. Litchfield, 102 U. 8. 292. 
School District v. Stone, 106 U.S. 183. 
Northern Bank v. Porter Tp., 110 U. S. 608. 
Dixon County v. Field, 111 U. S. 83. 

Bates v. School Dist., 25 Fed. Rep. 192. 
Liebman v. San Francisco,24 Fed. Rep. 711. 
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In the case of Buchanan v. Litchfield, supra, tlie bonds of 
the city of Litchfield sued upon contained the following 
recital : 

“This bond is issued under authority of an act of the 
general assembly of the State of Illinois, entitled ‘an act 
authorizing cities, incorporated towns, and villages, to con- 
struct and maintain water-works,’ approved April 15, 1873, 
and in pursuance of an ordinance of the said city of Litch- 
field numbered 184, and entitled ‘an ordinance to provide 
for the issue of bonds for the construction of the Litchfield 
water-works,’ approved December 3, 1873.” 

The defense rested upon the fact that the amount of in- 
debtedness sought to be created by the bonds, including 
existing indebtedness, exceeded five per cent. of the assessed 
value of the taxable property in the city, and that the crea- 
tion of such indebtedness was prohibited by section 12, 
article IX, of the Constitution of Illinois. It was urged in 
behalf of the plaintiff that the city was estopped from setting 
up this defense by reason of the recitals contained in the 
bonds. 

After a review of the leading authorities bearing upon 
the question of estoppel by reason of recitals contained in 
municipal bonds, this Court say: 

“Returning to the cuse in Hand, it will be observed that 
the bonds issued by the city of Litchfield contain no recital 
whatever of the circumstances, which, under the constitution 
of the State, must have existed before the city could legally’ 
incur the indebtedness for which the bonds were issued. 
They perpen. it is true, to be issued under the authority of 

the act of April 15, 1873, and in pursuance of the ordi- 
nance of the city, based upon that statute. But that statute 
does not expressly restrict the exercise of the power to erect. 
and maintain a system of water-works to cases in which the 
aggregate indebtedness of the city was within the limit 
which the constitution declared no municipal corporation 
should exceed. Nor does the city ordinance recite or state, 
even in general terms, that the proposed indebtedness was 
incurred in pursuance of, or in accordance with the consti- 
tution of the State, or under the circumstances which per- 
mitted the issue of the bonds. Consequently, a recital that 
the bonds were issued under the authority of the statute, 
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und in pursuance of the city ordinance, did not necessarily 
import a compliance with the constitution.” 
* * * * * 


“Any different conclusion from that indicated would ex- 
tend the doctrines of this court upon the subject of municipal 
bonds farther than would be consistent with reason and 
sound policy, and farther than we are now willing togo. The 
are action can not be maintained, unless we should 
ꝛold that the mere fact that the bonds were issued without 
any recitals of the circumstances bringing them within the 
limit fixed by the constitution, was, in itself, conclusive 
proof, in favor of a bona fide holder, that the circumstances 
existed which authori them to be issued. We can not 
so hold.” (102 C. S. 292.) 

So here, a recital that the bonds in question were issued 
“under and by virtue of said act” of March 30, 1869, to in- 
corporate the Ogle and Carroll County Railroad Company, 
can not be construed to be a recital that the same were is- 
sued in conformity with requirements of the constitution of 
1870, imposing limitations on the creation of municipal in- 
debtedness ; nor can it be construed into a recital thatthe bonds 
were issued in compliance with a vote of the people of the 
town had at an election held in pursuance of said act prior 
to the adoption of that constitution; because the act of 
March 30, 1860, referred to, is silent upon those questions. 

In the case of School District v. Stone, 106 C. S. 183, the 
bonds recited that: 

“This bond is issued by the board of school directors, by 
authority of an election of the voters of said school district, 
held on the thirty-first day of July, 1869, in conformity 
with the SS of chapter 98 of acts, 12th General As- 
sembly of the State of Lowa.” 

It appears that the statute of lowa referred to in this re- 
cital, as well as the constitution of that State, each contain 
a similar limitation upon the amount of the indebtedness 
such a corporation may incur, as that prescribed in section 
12, article IX, of the Constitution of Illinois. It was held 
that the recitals did not “ necessarily import a compliance 
“with the statute or the fundamental law of the State on 
“ that subject.” . 


* 
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The court say: 

“They necessarily imply nothing more than thut the 
bonds were issued by authority of the electors, and that the 
election was held in conformity with the statute. The 
statute may have been pursued as to the notice required to 
be given of the time and place of the election, and as to the 
manner in which the will of the voters was to be ascer- 
tained; and yet it may have been disregarded in respect of 
the limit it imposed upon district indebtedness. The decla- 
ration, therefore, that the election was held. in conformity 
with the statute does not, with sufficient distinctness, imply 
that the indebtedness voted was less than five per cent. on 
the value of the taxable property of the district, as shown 
by the State and county tax lists. | 
This construction of the words employed in the bonds is 
characterized by counsel for the defendant in error as too 
narrow and technical. 

“Tt may be a strict construction, and such, it seems to,the 
court, ought to be the rule when it is proposed, by mere re- 
citals upon the part of the officers of a municipal corpora- 
tion, to exclude inquiry as to whether bonds, issued in its 
name, were made in violation of the constitution and of the 
statute, of the provisions of which all must take notice. 
Numerous cases have been determined in this court, in 
which we have said that where a statute confers power upon a 
municipal corporation, upon the performance of certain 
precedent conditions, to execate bonds in aid of the con- 
struction of a railroad, or for other like purposes, und im- 
poses upon certain officers—invested with authority to de- 
termine whether such conditions have been performed—the 
responsibility of issuing them when such conditions have 
been complied with, recitals, by such officers, that the bonds 
have been issued ‘in pursuance of,’ or ‘in conformity with,’ 
or ‘by virtue of,’ or by authority of. the statute have been 
held in favor of bona fide purchasers for value, to import 
full compliance with the statute, and to preclude inquiry 
as to whether the precedent conditions had been performed 
before the bonds were issued. 

“ But in all cases, as a careful examination will show, the 
recitals fairly imported u compliance in all substantial respects 
with the statute giving authority to issue the bonds. We 
are unwilling to enlarge or extend the rule, now established 
by numerous decisions. 

“Sound public policy forbids it. Where the holder re- 
lies for protection upon mere recitals, they should, at least, 
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be clear and unambiguous, in order to estop a mu l 
corporation, in whose name such bonds have been on 
from showing that they were issued in violation or without 
authority of law.“ (Ib. 186.) 

The recitals contained in the Oregon bonds do not show 
that an election was held in the town in pursuance of law 
providing therefor, authorizing the issue of the bonds, prior 
to the adoption of the constitution in 1870, neither do they 
show that the bonds were issued in compliance with a vote of 
the people of said town at such election so held, as required 
by the constitution. The town is not therefore estopped 
from showing that the same were issued in violation of the 
constitution. 

2. The foregoing proceeds upon the hypothesis that it may 
have been competent for the supervisor and town clerk to 
make recitals in the bonds issued by them which would estop 
the town from interposing the defense, arising under the con- 
stitution of 1870. But we insist that these officers could not 
by recitals contained in the bonds, preclude the town from 
showing that they had no power, under the constitution, to 


issue the bonds. 

While cases may, perhaps, be found containing general 
expressions giving countenance to the opposite view, the 
same do not appear to be regarded, in the recent decisions 
of this Court, as accurately stating the law. In the recent 
vase of Northern Bank v. Porter Township, 110 U. S., in the 
opinion at page 614, it is said: 

„It is, however, contended that by the settled doctrines of 
this court, the township is estopped by the recitals of the 
bonds in suit, to make its present defense. The bonds, upon 
their face, purport to have been issued ‘in pursuance of the 
provisions of the several acts of the General Assembly of 
the State of Ohio, and of a vote of the qualified voters in 
said township of Porter, taken in pursuance of the provis- 
ions of the several acts of the General Assembly of the State 
of Ohio, and of u vote of the qualified voters in said township 
of Porter, taken in pursuance thereof.’ These recitals, coun- 
sel argue, import a compliance in all respects with the law, 
and therefore the townsh 
hona fide holder for value, to say that the circumstances did 


ip will not be allowed, against a 
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not exist which authorized it to issue the bonds. It is nol 
to be denied that there are general. expressions in some former 
opinions which, apart from their special facta, would seem to 
afford support to this proposition in the general terms in 
which it is presented. But this court said in Cohens v. Vir- 
ginia, 6 Wheat. 264, and again in (arroll v. Lessee of (ur- 
roll, 16 How. 275, 287, that it was a maxim not to be disre- 
garded that general expressions, in every opinion, are to be 
taken in connection with the case in which those expres- 
sions are used. If they go beyond the case they may be re- 
spected, but ought not to control the judgment in a subse- 
quent suit, when the very point is presented for decision.” 

And after a review of the leading authorities upon the 
question, at pages 616 and 617, the following is laid down 
as the established rule of this Court: 

The adjudged cases, examined in the light of their spe- 
cial circumstances, show that the facts which a municipal 
corporation, issuing bonds in aid of the construction of- u 
railroad, was not permitted, against a bona fide holder, to 
question, in face of a recital in the bonds of their existence, 
were those connected with or growing out of the discharge of the 
ordinary duties of such of its officers as were invested with au- 
thority to execute them, and which the statute conferring 
the power made it their duty to ascertain and determine be- 
fore the bonds were issued; not merely for themselves, un the 
ground of their own action, in issuing the bonds, but equally as 
authentic and final evidence of their existence, for the in- 
formation and action of all others dealing with them in ref- 
erence to it.” 

In a still later cuse the same principle is re-affirmed : 

If the officers authorized to issue bonds, upon a condi- 
tion, are not the appointed tribunal to decide the fact which 
constitutes the condition, their recital will not be accepted 
as a substitute for proof. In other words, where the valid- 
ity of the bonds depends upon an estoppel, claimed to arise 
upon the recitals of the instrument, the question being as 
to the existence of power to issue them, it is n to 
establish that the officers executing the bonds had lawful 
authority to make the recitals, and to make them conclusive. 
The very ground of the estoppel is that the recitals are the 
official statements of those to whom the law refers the pub- 
lie for authentic and final information on the subject.” 


Dizon County v. Field, 111 U. 8. 94. 
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Applying this principle to the case at bar, and the laws 
of Illinois applicable thereto, what is the result? | 


It appears that the vote was not taken at an election pre- 


sided over by the judges of election, but that the same was 
taken at a special town meeting presided over by a modera- 
tor chosen from the voters present. (See Exhibit K,“ ante 
p. 8 and Printed Rec. pp. 109, 146.) If it is held that the 
vote was thus lawfully taken at a special town meeting pre- 
sided over by a moderator, then, it must also be held that 
such moderator was the officer authorized and required by 
the statute to canvass the votes and declare the result of such 
vote. ((iross’ Stat. of III. (Ed. of 1869,) p. 748, §§ 20, 21.) 
The statute also provided thus: . 


“$14. The minutes of the proceedings of every town 


meeting, subscribed by the clerk of the said meeting, and by 
the presiding officer, shall be filed in the office of the town 
clerk within two days after such meeting. * “§22. 
The canvass being completed, a statement of the result 
shall be entered at length by the clerk of the meeting in the 
minutes of its proveedings, to be kept by him as before 
required.” (/bid., p. 748, Art. V, §§ 1422.) 

The supervisor in office when the spacial town meeting 
was held, was not authorized to perform any official act in 
connection with the same. And for stronger reasons the 
supervisor in office April 3, 1871 (when it is conceded the 
bonds in question were signed), was not authorized by law 
to declare the result of a town meeting or election held 
prior to July 2, 1870. The law imposed that duty and con- 
ferred that authority upon the officers who held and pre- 
sided at such town meeting or election, and it made their 
returns or minutes, duly subscribed by them, and lodged in 
the proper office, legal evidence of the vote taken at such 
town meeting. Upon the conceded facts, E.S. Potter had no 
color of title to the office of supervisor until the night of 
April 3, 1871. He then had no power either to add any- 
thing to, or take anything from, the record evidence of the 


town meeting made by other officers in pursuance of law, 


more than nine months before he pretended to act as super- 
visor. His recital of facts connected with that election is 


1 
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not the official statement of the officer to whom the law 
refers the public for authentic and final information on the 
subject. His recital in respect to the regularity of such 
election can not, therefore, estop the town from showing by 
the proper records, what the vote of the people of the town 
actually was, and that they voted nof to issue the bonds or 
make the donation, in case the first division of the road was 
not completed by the first day of January, 1871. 

Again: It was no part of the official duty of the super- 
visor or town clerk, to ascertain and certify as to whether 
the railroad company had complied with the conditions of 
the vote, nor to certify as to the time when the first division 
of said railroad was completed. They might, it is true, 
ascertain that fact for themselves, so far as to govern their 
own action, but their decision would conclude no one else. 


Northern Bank v. Porter Township, 110 U. S. 616.. 
Dizon County v. Field, 111 U. S. 94. 


It follows, therefore, that it was not within the power of 
these officers to make any statement or recital in the bonds 
covering these points, which would estop the town from 
showing the truth in the defense of this action. 

If it is held that the vote was only authorized to be taken 
at an election, as distinguished from a town meeting, the 
result would be the same. 

The officers empowered by law to ascertain and certify 
the result of such an election held in the town of Oregon 
prior to July 2, 1870, the date of the adoption of the State 
constitution, were the supervisor, assessor and collector of 
the town, then in office, who were er officio judges of such 
election, and required by law to canvass the votes, and 
make, sign and return to the county clerk a written certifi- 
cate of the result of such election “as provided by law.” 
(Gross Stat. of III., [Ed. of 1869,] p. 778, § 1; also Jbid., p. 247, 
TT 28-32.) 

The sixth section of the amended charter of the Ogle and 
Carroll County Railroad Company also provided that “an 
“ additional return shall be made to one of the directors of 
“said company. (Ante, p. —, Printed Ree. 4.) 


The official returns thus made and certified, constitute the 
legal evidence of the election. The judges of the election 
were the only officers authorized by luw to certify thereto, 
and their certificate was required to be attested by the clerks 
of the election. (Gross Stat. of III., [Ed. of 1869,] p. 247, 
q 28.) : 5 

The super visor of the town, who did not come into office 
until the next year after the election was beld, was not the 
officer authorized to hold the election, canvass the votes, de- 
clare the result and make the record thereof. Upon the 
authorities before cited, any certificate he might then make 
would not be the primary evidence of the result or validity 
of such election. Thetown would not, therefore, be estopped 
upon these matters by any recital he might see fit to 
make in the bonds then issued by him. 


V. 


THE TOWN IS NOT ESTOPPED BY THE CERTIFICATES CONNKCT- 
ED WITH THE REGISTRATION OF THE BONDS FROM SHOWING 
THE TRUTH IN ITS DEFENSE. 


It is contended by counsel for defendant in error that the 
certificate of registration indorsed upon the bonds by the 
State auditor, based upon the certificate of E. S. Potter, as- 
suming to act as supervisor of the town, estops the town 
from making the defenses now interposed. 

The following are the material portions of the act in 
force April 16, 1869, under which the bonds were registered 
in the auditor’s office : 

“§7. And it shall not be lawful to register any bonds 
under the provisions of this act, or to receive any of the 
benefits or advantages to be derived from this act, until af- 
ter the railroad, in aid of the construction of which the 
debt was incurred, shall have been completed near to, or 
in such county, township, city or town, and cars shall have 
run thereon ; and none of the benefits, advantages or pro- 
visions of this act shall apply to any debt, unless the sub- 
scription or donation creating such debt was first submitteed 
to an election of the legal voters of said county, township, 
city or town, under the provisions of the laws of this State, 
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and a majority of the legal voters living in said county, 
township, city or town, were in favor of such aid, subscrip- 
tion or donation. 

“And any county, township, city or town, shall have the 
right, upon making any subscription or donation to an 
railroad company, to prescribe the conditions upon which 
such bonds, subscriptions or donations shall be made, and 
such bonds, subscriptions or donations shall not be valid 
and binding, until such conditions precedent shall have 
been complied with. : 

“ And the presiding judge of the county court, or the su- 
pervisor of the township, or the chief executive officer of 
the city or town that shall have issued bonds to any railway 
or railways, immediately upon the completion of the same 
near to, into or through such county, township, city or 
town, as may have been agreed upon, and the running of 
the cars thereon, shall certifiy, under oath, that all the pre- 
liminary conditions in this act required to be done to au- 
thorize the registration of such bonds, and to entitle them 
to the benefit of this act, have been complied with, and 
shall transmit the same to the State auditor with a state- 
ment of the date, amount, number, maturity and rate of in- 
terest of such bonds, and to what company, and under what 
luw issued ; and thereupon the said bonds shall be subject 
to registration by the State auditor, as hereinbefore provided.” 


Rev. Stat. III., Chap. 113, J 17. 


The “ benefits or advantages of this act” above referred 
to consists in the provisions of the act for the levy and col- 
lection of taxes to pay the interest on the bonds registered 
thereunder in like manner asthe State taxes are levied and 
collected, and also certain other provisions setting apart 
certain other taxes to be applied to the same purpose. 

Ibid. M 11, 14, 15 and 19. 

1. The registration of the bonds by the State auditor ap- 
pears to have been based upon a certificate signed by E. S. 
Potter as supervisor of the town, dated and sworn to before 
James H. Cartwright, as justice of the peace, on the first day 
of April, 1871. 

This certificate appears from the record to have been 
transmitted to and filed in the office of the auditor of public 
accounts June 5, 1871, and on that day the bonds appear 


e oad eee abe ely 


PPP 2 


visor. 


to have been registered in that office. (Ante, pp. 12-14.) 
The certificate of the State auditor on each bond is dated 
June 5, 1871, and merely states “that the within bond has 
“been registered in this office this day, pursuant to the pro- 
“visions of ‘an act to fund and provide for paying the rail- 
“road debts of counties, townships, cities and towns,’ in 
“force April 16, 1869.” (Printed Rec. pp. 80, 141.) 7 

It is an indisputable fact in the case that E. S. Potter did 
not receive his pretended appointment, and that he had nu 
color of title to the office of supervisor of the town until the 
night of April 3, 1871. (Jö. p. 145.) It is also an admitted 
fact that (ieorge M. Dwight was elected super visor of the 
“said town of Oregon at the annual town meeting held 
“therein April 4, 1871, and duly qualified as such supervisor 
“on the 10th day of April, 1871, and held said office tor 
“the next ensuing year.” (Ante, p. 83.) | 

It therefore appears that on April 1, 1871, at the date 
Potter appears to have made the sworn certificate upon 
which the bonds were registered, he had no pretence of title 
to the office of supervisor; and that said certificate so made 
by him was not transmitted to and filed in the office of the 
State auditor until about two months after George M. 
Dwight had been duly elected and qualified as supervisor. 
And this officer appears to have had nothing to do with the 
making or transmitting of such certificate to the State audi- 
tor. (Printed Rec. 143.) 

The statute, us we have seen, required this certifitate not 
only to be made and sworn to by the supervisor of the town, 
but also requires that officer to transmit the same to the 
State auditor. 

Whatever might be the effect of the sworn certificate 
made by the supervisor of the town, and transmitted by 
him to the State auditor, as required by the statute, it will 
not be contended, we presume, that the town could be es- 
topped by the secret and fraudulent act of one, who, at the 
time had no color or pretense of title to the office of super- 
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Even though Potter was the acting supervisor when he 
signed and swore to the certificate, yet if it was not trans- 
mitted by him to the auditor until months after the expira- 
tion of his official term, and the election and qualification 
of his successor, without the approval or sanction of the su- 
pervisor in office at the time of such transmittal, it would 
certainly not be obligatory upon the town as an estoppel. 


Anthony v. Co. of Jasper, 101 U. S. 693, 698, 700. 
Merchants’ Bank v. Bergen County, 115 U. 8. 390. 


2. The certificate of registration, as well as the certifi- 
cates of the county officers, upon which the registration was 
made, as also the law of Nebraska in that behalf, were much 
stronger in the case of Dizon County v. Field, 111 U. S. 83, 
than in the present case. Speuking of the effect of such 
certificates, as estoppels in that case, this Court says: 

“The sixth section of chapter 35 of the general statutex 

of Nebraska], act of February 15, 1869, p. 93, provides 
t ‘any county or city which shall have issued its bonds 
in pursuance of this act shall be estopped from pleading 
want of consideration therefor ;’ and an act passed February 
25, 1875, authorizes the registration of county bonds, with 
a view to their collection and redemption. N requires the 
county officers, in the first place, to make registration of all 
the named particulars in respect to the bonds issued by 
them, a certified statement of which, made out and trans- 
mitted by them, is required tg be recorded by the auditor 
of State. Whenever the holders of county bonds shall 
present the same to the auditor of State for registration, 
the auditor, upon being satisfied that such bonds have been 
issued according to law, it is further provided, shall register 
the sume in his office in a book to be kept for that purpose, 
in the same manner that such bonds are registered by the 
officers issuing the same, and shall, under his seal of office, 
certify upon such bonds the fact that they have been regu- 
larly and legally issued, and that such bonds have been 
registered in his office, in accordance with the provisions of 
the act. This registration is made the basis on which he 
ascertains the amount of taxes annually to be levied, to 
meet the aceruing interest and sinking fund to be certified 
to the county clerk, who is to ascertain and levy the tax for 
that purpose, to be collected and paid to the county treas- 
urer. 
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“The section of article XII of the constitution already: 


cited. requires, as cssential to the validity of municipal 
bonds, an indorsement thereon of a certificate signed by 
the secretary of State and auditor of State, showing that the 
same is issued in pursuance of law. No conclusive effect is 
given by the constitution or the statute to this registration 
or to these certificates; and inthe consideration of the ques- 
tion of estoppel they may be laid out of view.” (Jb., 91.) 


Neither does the statute or the constitution of [linois 
give any conclusive effect to such certificates. The sole ob- 
ject of registration under the law of Illinois, is to give the 
parties owning the bonds the benefit of the provisions of 
the registration act, in respect to the levy and collection of 
taxes to provide for their payment. The registration added 
nothing to the validity of the bonds as obligations of the 
town. Under the Illinois statute, the registration was not 
required to be made until after the bonds had been issued 
and passed into circulation. : 

Therefore, in this case, the certificates made in connection 
with the registration of the bonds must be disregarded, or 
laid out of view, upon the question of estoppel. 


3. The certificate made by Potter to the State auditor 
concludes with these words: To the best of my knowledge 
“and belief.” (Ante p. 13.) 

He seems to have been unwilling to state and swear pos- 
itively that the statements contained in the certificate were 
true. While this qualified statement may have been sufii- 
cient to entitle the bonds to registration, the statement can 
not be treated as absolute and unqualified when it is 
sought to use the same as an estoppel. 

If such a certificate could be held to operate as an estop- 
pel against the town at all, it would only estop the town 
from showing that according to “the best knowledge and be- 
lief” of Mr. Potter, the statements therein contained were un- 
true. lt could not estop the town from showing that Mr. Pot. 
ter was mistaken in his opinion of the matter, and that the 
same was in fact untrue. 


4. “The purpose for which a recital was made must 
nalwys be considered, and its effect limited accordingly, 
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however general its language. Recitals are generally made 
for the purpose of carrying into effect or aiding thereto, 
the general object of the deed, and not for collateral pur- 
poses; and hence, the rule is, that a recital is conclusive of 
the facts stated only in an action of which the deed [con- 
taining the recital] itself is the foundation or defense.” 


Bigelow on Estoppel, p. 255. 
amma v. 8 — and Welsby, 209. 

This principle is fully illustrated by the case of Lainsun 
v. Tremere, 1 Adolphus and Ellis, 792 (28 E. C. L., 367) 
This was an action of debt upon a bond made by the lessee 
and others, as his sureties, to the lessor, to secure the pay- 
ment of the rent, reserved in an indenture of lease of the 
same date, between the principal parties. The condition of 
the bond recited £170 as the annual rent to be paid. 

It was held that in such action on the bond the defend- 
ants were estopped from pleading that the rent actually 

stipulated to be paid by the lease ‘was only £140, and that 
this amount had been paid. In the opinion, the court say: 
“Upon what appears upon the record, there is no doubt 
“but, if an action of covenant had been brought on the 
“lease, only £140 could be recovered,” but it was held 
otherwise in the action of debt upon the bond. 

Lainson v. Tremere, 28 E. C. L., 367, 272. 

Carpenter v. Buller, supra. 


Under the laws of Illinois the certificate of the supervisor 
forms no part of the bonds, nor is it an act essential to 
their complete execution. The object of the certificate is to 
secure the registration of the bonds and to secure for them 
the benefits of the registration act. No question is involved 
in this action as to any right arising under the registration 
law. The action is brought upon the coupons attached to 
the bonds, directly against the town, to recover a money | 
judgment. 

At most, the certificate made to the State auditor is collat- 
eral to the purposes of this action, and upon both principle 
and authority such certificate can not be regarded as an es- 
toppel in a suit upon the bonds or coupons, which in no 
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wise seeks to enforce rights claimed under the registration 
act. 

5. “Privity in the law of estoppel, it should be observed, 
hag a different and narrower signification than privity in 
contract. In the law of estoppel, privity signifies merely 
the succession of rights—the devolution of the rights of one 
person upon another, as in the case of an assignee in bank- 
ruptcy.” 

Bigelow on Estoppel, p. 252. 


The certificate upon which the bonds are registered is re- 
quired to be made and transmitted by the supervisor of the 
town to the State auditor. It is not made to the payee or 
holder of the bonds. It is not properly made until after the 
bonds have been executed and delivered to the obligee or 
payee therein; and is not required to be made until after 
the bonds have been put in circulation by the first holder. 
It is clear that neither the payee, nor any subsequent hold- 
er of the bonds, sustained any such relation to the certifi- 
cate as to entitle him to claim the benefit thereof as an 
estoppel, in an action on the bond. It was res inter alios 
acta. 


Bigelow on Estoppel, 242, note (a). 
VI. 


NO ESTUPPEL ARISES FROM THE RECITALS CONTAINED IN THE 
CAPTION TO THE REGISTRATION OF THE BONDS IN THE SUPER- 
VISOh’S BOOK. : 


This caption is set out in the statement of the case. (Ante 
p. 11.) The only law authorizing any such registration by 
the town supervisor is the first paragraph of § 2 of the 
registration law of April 16, 1869, which provides thus: 

0 


45 2. And the county clerk or other — upon 
the issuing of the bonds in payment of sald railroad debt, 
shall make a registration thereof in a book to be kept for 
that purpose in his office, showing the date, amount, number, 
maturity and rate of interest of such bonds, and upon the 


‘subscription or donation to what railroad the same was 
given. And the said bonds, and bonds heretofore issued 
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and still unpaid, in order to receive the benefits of this act, 
shall be registered by the holder thereof, at the office of the 
auditor of public accounts, who shall cause the same to be 
registered in a book kept for that purpose.” 


Rev. Stat. of III., Chap. 113, J 12. 


It will be observed that this statute does not authorize the 
supervisor, in his registration of the bonds, to make or enter 
therein any recital or statement as to whether the bonds 
were issued in compliance with the vote of the people, or 
any statement respecting the regularity of the election held 
to authorize the issue of the bonds. If the supervisor saw 
fit to make any such entry or statement in connection with 
his registration of the bonds, the same would be a mere vol- 
untary statement on his part, wholly unauthorized by law. 
Such a statement so made by the supervisor, would be want- 
ing in every essential element to create an estoppel against 
the town. oe 

But the evidence shows that this entry in the town super- 
visor’s book was not made by the supervisor of the town, 
nor by any one authorized by the supervisor to make the 
same. It appears from the testimony of Mr. Dutcher that 
this entry in the supervisor’s book is in the handwriting of 
James H. Cartwright, the attorney of the railroad company, 
and the justice of the peace, who joined in the conspiracy to 
confer upon Potter his colordble appointment as supervisor 
in order that he might issue the bonds before the people 
could elect a supervisor to act for them; and that said Cart- 
wright so registered the bonds in the supervisor’s book 
after George M. Dwight had been elected and qualified as 
supervisor of the town, and while he held that office. 
(Printed Rec. p. 153.) 

It appears from Dwight’s testimony that he never author- 
ized such registration, and knew nothing of it until after he 
obtained the supervisor’s books from Cartwright’s office 
some time in September, 1871. (Jbid. p. 143.) 

It is deemed unnecessary to enter into an argument to 
show that such an entry so made without authority, and 
signed by no one, will not estop the town from showing the 
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truth in defense of this action. We submit that the court 
below erred in not excluding this entry in the super visor's 
book, and that the exception to that ruling was well taken. 


VII. 


THE TOWN IS NOT ESTUPPED BY THE RECOVERY IN THE FURMER 
SUIT BROUGHT BY WALLACE UPON OTHER COUPONS, FROM 
MAKING THE DEFENSE SET UP IN THE SPECIAL PLEAS IN THIs 


SUIT. 
The recovery in the Wallace suit was nut upon the same 


coupons, or cause of action, as the present suit, but upon 
other coupons, which were probably detached from certain 


of the bonds of the same series as those involved in this 


suit. The present suit is not upon that judgment, but upon 
other coupons than those merged in that judgment. The 
evidence is clear and uncontradicted that neither of the 
defenses set up in the three special pleas in this suit were 
made or actually litigated in the Wallace suit. (Printed 
Rec. p. 156.) The law is now well settled in this court, 
that under such circumstances, the recovery in the former 
suit is only an estoppel upon the matters embraced within 
the pleadings, and actually litigated in such former suit. It 
is not an estoppel upon matters which might have been, but 
in fact were not actually litigated in such former suit. 


Cromwell v. County of Sac, 94 U. S. 351. 
Davis v. Brown, Ib. 423. 

Russell v. Place, Ib. 608. 

Nesbit v. Ind. School Dist., 25 Fed. Rep. 635. 
Geneva Nat. Bank v. Ind. Schoot Dist., Ib. 629. 


In Cromwell v. County of Sac, supra, it is held that: 

“There is a difference between the effect of a judgment 
us a bar or estoppel against the prosecution of a second ac- 
tion upon the same claim or demand, and its effect as an 
estoppel in another action between the same parties upon a 
different claim or cause of action. In the former case, the 
judgment, if rendered upon the merits, constitutes an abso- 
lute bar to a subsequent action, * not only as toevery 
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matter which was offered and received, to maintain or de- 
feat the claim or defense, but as to any other admissible 
matter which might have been offered for that purpose.” 
8 * * 


“But where the second action between the same par- 
ties is upon a different claim or demand, the judgment in the 
prior action operates as an estoppel only as to those mattera in 
iasue or points controverted, upon the determination of which the 
finding or verdict waa rendered. In all cases, therefore, where 
it is sought to apply the estoppel of a judgment rendered 
upon one cause of action to matters arising in a suit upon a 
different cause of action, the inquiry must be as to the point 
or question actually litigated and determined in the original 
action, not what might have been thus litigated and deter- 
mined. Only upon such matters is the judgment conclusive 
in another action.” (Ibid. p. 352-3.) : 

After reviewing the authorities the opinion continues: 


“ These cases, usually cited in support of the doctrine that 
the determination of a question directly involved in one 
action is conclusive on that question in a second suit, be- 
tween the same parties, upon a different cause of action 
negative the proposition that the estoppel can extend beyond 
the point actually litigated.” (Ibid., 354.) 

“It is not believed that there are any cases going to the 
extent of holding that because, in the prior action, a differ- 
ent question from that actually determined might have 
arisen and been litigated, therefore such possible question 
is to be considered as excluded from consideration in a sec- 
ond action between the same parties on a different demand, 
although loose remarks, looking in that direction, may be jouud 
in some opinions. On principle, a point not in litigation 
in one action can not be received as conclusively settled in 
any subsequent action upon a different cause, because 
it might have been determined in the first action. Various 
considerations, other than the actual merits, may govern a 
party in bringing forward grounds of recovery or defense 
in one action, which may not exist in another action upon 
a different demand, such as the smallness of the amount, or 
the value of the property in controversy, the difficulty of 
obtaining the necessary evidence, the expense of the litiga- 
tion and his own situation at the time.” (Jbid., 356.) 

In the later case of Russell v. Place, 94 U. S. 608, the 
court reiterates the same principle as the settled law, thus: 


It is undoubtedly settled law that a judgment of a court 
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of competent jurisdiction, upon a question directly involved 
in one suit, is conclusive as to that question in another suit 
between the same parties. But to this ion of the 
2 it must appear, either upon the af the rec- 
ord, or be shown by extrinsic evidence, that the precise 

uestion was raised and determined in the former swt. If 

ere be any uncertainty on this head in the record, as for 
example, if it appear that several distinct matters have 
been litigated, upon one or more of which the judgment 
may have — without indicating which of them was 
thus oe and upon which the judgment was rendered, 
the whole subject matter of the action will be at large, and 
open to a new contention, unless this uncertainty is re- 
— 0 extrinsic evidence showing the precise point de: 
termined. To apply the judgment and give effect to the 
adjudication actually made, when the record leaves the iat - 
ter in doubt, such evidence is admissible” * * * * 
* * “That to render the judgment conclusive, it must 
appear by the record of the prior suit that the particular 
matter sought to be concluded was necessarily tried or deter- 
mined; that is, that the verdict in the suit could not have 
been rendered without deciding that matter; or it must be 
shown by extrinsic evidence, consistent with the record, that 
the verdict and judgment necessarily involved the con- 
sideration and determination of that matter.” 

1. As to the defense interposed by the second plea. 

The facts averred in this plea showed that the making and 
executing of the coupons sued upon was obtained by fraud 
and circumvention. This defense, as against a bona fide 
assignee, was authorized by the statute of Illinois, as we 
have shown ante, p. 34. 

The same statute required this defense to be pleaded ; and 
the settled rule in Illinois is that to make this defense 
available against a bona fide assignee, the same must be 
specially pleaded as required by the statute authorizing it; 
and that such defense can not be proven under the general 
issue against a bona fide assignee. 

Anderson v. Jackson, 66 III. 523. 
Cole v. Joliet Opera House Co., 79 III. 96. 
Sims v. Klein, Breese Rep. 302. 


It appears that the only plea filed in the Wallace suit 


ee ey * S ‘Pe % 


S n 1 


77 


was the general issue of nun-assumpeit (ante 9). It also ap- 
pears from the record that upon the trial of the Wallace 
suit, the deposition of Eliza Jennings was read in evidence, 
showing that she was the real owner und bone fide holder 
for value of the bonds and coupons involved in that suit 
without notice of the defense sought to be made; and that 
she had sent the coupons to Wallace for collection, who 
brought the suit thereon in his own name as plaintiff. 
(Printed Rec. pp. 124-126.) | 

It is true that the record shows that substantially the 
same evidence tending to show fraud and circumvention, 
etc., was introduced on the trial of the Wallace suit as was 
introduced in this suit. (Jb., pp. 84-102.) And weconcede 
that it was competent to introduce that evidence under the 
general issue in that case. But the effect of the introduc- 
tion of such evidence under the general issue was merely to 
cast the burden of proof on Mrs. Jennings to show that she 
was a bona fide purchaser for value, etc. : 

Smith v. Sue County, 11 Wall. 139. 


When her deposition was read showing that she was such 
holder for value, before the maturity of the paper, without 
notice, etc., the same was a complete answer to the evidence 
tending to show fraud, introduced under the general issue. 
It appears to have been so regarded on the trial. (Printed 
Rec. 156.) Under the pleadings and evidence in that case, a 
verdict could have been, and in fact was, found for the plaintiff 
therein, without passing upon the question of fraud. This 
appears to have been the substance of the charge of the 
court to the jury in that case. (Jbid., 119, 120.) 

But as we have already shown (ante, 34), where this stat- 
utory defense is specially pleaded as required by the statute, 
it is no answer thereto to show that the plaintiff is a bona 
fide holder of the paper. The statute authorizes the defense. 
to be pleaded, not only against the party practicing the 
fraud, but also against “any assignee or assignees of such 


instrument.” 
It has never been held that the judgment in a former suit 
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can be set up in a subsequent suit upon a different cause 
of action, as an estoppel to a defense which could not have 
been made under the pleadings in such former suit. 3 

The rule is well expressed in Herman on Estoppel, § 91; 
thus: 

“But while parol evidence may sometimes be admitted 
for the purpose of limiting the estoppel, it is never allowed to 
enlarge its operation, or to show that matters foreign to the 
record were embraced in the verdict.” 

In: other words, the extrinsic evidence must be consist- 
ent with the record,” as expressed in 


Ruasell v. Place, 94 U. S. 609. 


‘Inasmuch as the defense that the making and execution of 
the coupons was obtained by fraud and circumvention could 
not properly have been made against a bona fide assignee 
under the pleadings in the former suit, it is not consistent 
with the record to admit extrinsic evidence to show that 
such defense was made in that suit. Under the pleadings 
and evidence in that suit, it was unnecessary that the 
jury should pass upon the question of fraud in order to find 
a verdict for the plaintiff therein. This being the case, it 
is immaterial what evidence tending to show fraud was 
introduced on that trial. 

2. As to the defense interposed by the third plea. 

In order to make a defense under § 12, Art. IX of the 
constitution imposing the five per cent. limitation on inu- 
nicipal indebtedness, it was necessary, at least,to show what 
was the assessed value of the taxable property of the town. 
[t appears that no such evidence was introduced on the 
trial of the Wallace suit, and that no question was raised 
therein, under that section of the constitution. (Printed 
Rec. p. 156.) 

It was clearly competent for the defendant to show that 


the defense set up in this plea was not litigated in the Wal- 


lace suit. 


“§ 274. Ifit appears, prima facie, that a question has been 


adjudicated, it may be 33 testimony that such 
in 


question was not in fact decid the former suit. Where 
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items could have been proved in a former action, the pre- 
sumption arises that they were mca but it may be re- 
butted aliunde. Ifa matter were pleaded as a credit, it is com- 
petent to show that it was not offered as a credit on the trial. 
and that the court in deciding the case expressly excluded 
it from consideration.” 


Freeman on Judgments, § 274. 


The rule is thus accurately and concisely stated by Mr. 
Justice Barrows in Sturtevant v. Randall, 53 Maine, 149: 


„What appears by the record is to be proved by the -rec- 
ord only, and nothing contradictory thereto can be admit- 
ted; but what need not, and in fact does not, appear by the 
record, if necessary to establish the identity of the subject 
matter, or of the grounds upon which the judgment — 
ceeded, may be supplied by parol proof, to the extent of show- 
ing whether matters might have been admissible under the 
pleadings were, or were not, actually presented and considered in 
the adjudication.” 

Barger v. Hobbs, 67 III. 598. 


The matter set up as an estoppel must not only have been 
embraced within the issues as formed by the pleadings, but 
where the pleadings are general, and do not on their face 
present a direct issue on such matter, it must also be shown 
that the same was in fact set up and actually litigated in such 
former suit. Thus in the case of Davis v. Brown, 94 U. S. 
423, it was held that the defendant was not estopped by the 
former adjudication from setting up in the subsequent suit, 
a defense which might, had the defendant seen fit to do so, 
have been proven under the general issue which was 
pleaded in the former suit, but which the defendant did 
not, as found by the court, actually litigate in such former 
suit, the same having been unsuccessfully defended on other 
grounds, by the “advice of counsel learned in the law.” 
(J5., p. 428.) 

There is no question but what the defense offered in 
Davis v. Brown, supra, could have been proven under the 
general issue in the former suit, had the defendants seen fit 
to offer such proof. : 


2 Greenleaf on Evidence, § 135. 
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* Wilson v. King, 83 III. 232. 

The fact, however, that they did not actually litigate 
rely upon that defense in the former suit, wae held to 
stroy the effect of the judgment therein, as an estoppel 
that question in the subsequent suit, upon other notes 
the same series, which were subject to the same defense. 

Davie v. Brown, 94 U. S. 428, and other author- 
ities cited ante p. 74. 


In the case of Packet Company v. Sickles, 5 Wall. 592, this 


court said: 

„As we understand the rule in respect to the conclusive- 
ness of the verdict and judgment in a former trial between 
the same parties, when the j is used in pleading as 
a technical estoppel, or is relied on by way of evidence as 
conclusive, per ae, it must appear by the record of the pri 
suit, that the — controversy t to be cone 
was necessarily tried and determi is, if the record 
of the former trial shows that the verdict could not have 
been rendered without deciding the particular matter, it 
will be considered as having settled that matter as to all 
future actions between the parties; and, further, in cases 
where the record itself does not show that the matter was 
necessarily and directly found by the jury, evidence aliunde 
consistent with the record may be received to prove the 
fact; but, even where it appears from the extrinsic evidence 
that the matter was properly within the issue controverted 
in the former suit, if it be not shown that the verdict and 
judgment necessarily involved its consideration and deter- 
mination, it will not be concluded.” 

The principles there announced were re-affirmed and 
treated as the settled doctrine of this Court in Russell v. 
Place, 94 U. S. 608. 

Upon the principles established by these authorities it is 
clear that the town is not estopped by the verdict and judg- 
ment in the Wallace suit from making, in this suit, the de- 
fense set up in the third plea. It affirmatively appears that 
the town did not set up and actually litigate that defense in 


the former auit. 


. 


: 


4 


f 
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3. 4s to the defense made by the fourth plea. 
The evidence shows that no question was raised or de- 


‘cided on the trial of the Wallace suit as to whether the vote 


to authorize the making of the donation could have been 
lawfully taken at a special town meeting presided over by 
a moderator, instead of being taken at an election presided 
over by the three election judges. (Printed Rec. 157.) 

Such being the case, it is submitted upon the authorities 
before cited that the town is not thereby estopped from mak- 
ing that defense in this suit. 


CONCLUSION. 


Each of the three special pleas was fully proven. If any 
one of the pleas stated a sufficient defense the verdict ought 
to have been for the defendant. There was nothing in the 
recitals contained in the bonds, nor in the certificates con- 
nected with their registration, nor in the verdict and judg- 
ment in the Wallace suit, which estopped or precluded the 
town from making the defenses interposed by those pleas. 
It is submitted that the court below erred in refusing the 
several instructions requested by the plaintiff in error, ax 
well as in directing the jury to find a verdict for the defend- 
ant in error. 

JAMES K. Es AL., 


— Tor Plaintiff in Error. 
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IN THE 


SUPREME COURT OF THE UNITED STATES, 


OGTOBER TERM, A. D. 2886. 


TOWN OF OREGON, 


Plaintiff in Error, Brrep 10 
ve. Cireuit Court U. S., 
ELIZA JENNINGS, fi upon e 
Defendant in Frrer. 9 


— 


Brief in Reply for Plaintiff in Error. 


As respects the defense made under the third plea, the 
course of the argument has developed but very few disputed 
questions between the counsel for the respective parties; and 
inasmuch as a determination of those questions in favor of 
the plaintiff in error, will be conclusive of the case, it may 
be advisable to first consider them. 

At the head of the third division of the argument of the 
learned counsel for the defendant in error (page 45) we find 
the following proposition printed in italics: 

“Our answer to the defense set up by the third plea is 


“that the town is estopped from setting up that the bonds 
“ were not issued in compliance with the vote.” 

And on the next page, 46, we find the following: 

“We presume the first question which will naturally 
suggest itself to the court in the consideration of the ques- 
tions which arise under the defense set up by the defend- 
ant’s third plea is: Why was Sec. 12, Art. IX, invoked by the 
defendant at all? Why did not the defendant rely upon 
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the provisions in the act of April 16, 1869, which are cer- 
tainly as favorable to the town as those relied upon in the 
constitution? They both in effect forbid bonds in a case like 
the present to be issued except in compliance with the vote of the 
municipality.” 
Our answer to the questions thus propounded is this: While 

we agree with the learned counsel that the provisions of 
§ 12, Art. IX, of the Constitution, “in effect forbid bonds in a 
case like the present, to be issued, except in compliance with 
the vote of the municipality,” it is not so clear that the 
provision of the act of April 16, 1869, there referred to and 
quoted, forbade the issue of the bonds before the conditions 
of the vote had been complied with. The statute of April, 
16, 1869, provides that “such bonds, subscriptions and do- 
nations shall not be valid and binding until such conditions 
precedent shall have been complied with.” It is thus appar- 
ently contemplated by this statute that the bonds may be 

issued before the conditions are complied with, but that the 

binding efficacy of the bonds is made dependent upon the 
subsequent compliance with the conditions. This seems to 

have been the view taken of the statute in the case of Insur- 
ance Co. v. Bruce, 105 U. S., where in the opinion at page 

331, itis said: “Consistently with the statute the town could 

issue and deliver the bonds for the subscription in advance 
of the construction of any part of the road.” And on page 
332 of this opinion, referring to the construction placed on 
this statute by the Supreme Court of Illinois, in a case there 
cited, this Court adds: 

“The court sustaining that act, held that there was no 
want of power, to make the subscription and issue the bonds; 
that if the town so willed, the subscription could be made and 
bonds issued in advance of the compliance with any condition 
imposed by the popular vote.” And this Court held that the 
recitals of the bonds in that case, which in express terms 
referred not only tothe act to incorporate the railroad com- 
pany, but also to the act of April 16, 1869, as the authority 
by virtue of which they were issued, “ fairly imported that 
nothing remained to be done in order to make the bonds 
binding obligations in the hands of a bona fide holder.” 


3 


Insurance Co. v. Bruce, 105 U. S. 328, 332. 


It thus appears that as construed by this Court as well 
as the State Court, the provision of the act of April 16, 1860, 
referred to, did not absolutely deprive the town of all power 
to issue the bonds without compliance with the conditions 
of the vote. 

It is clearly otherwise with § 12, Art. IX, of the Constitu- 
tion. That section absolutely forbade the creation of mu- 
nicipal indebtedness, in any manner or for any purpose in 
excess of the five per cent. limitation thereby imposed, with- 
out “compliance with the vote of the people,” etc. (See Ar- 
gument for plaintiff in error, pp. 42, 45.) 

The difference, therefore, between the provisions of the 
Act of April 16, 1869, referred to, and § 12, Art. IX, of the 
Constitution, is this: The former it appears did not, but the 
latter most clearly does, deprive municipalities of all power, to 
issue bonds and create an indebtedness in excess of the five 
per cent. limitation, without compliance with the vote of 
the people. 

And for this reason it was thought advisable to aver facts 
in our third plea, and sustain the same by proof or stipula- 
tion on the trial, showing that the bonds in question were 
wholly in excess of the five per cent. limitation imposed 
by § 12, Art. [X, of the Constitution, and that the same were 
not issued in compliance with the vote of the people, as re- 
quired by that section. By so doing we showed an abso- 
lute want of power to issue the bonds and create the indebt- 
edness, at the time the bonds were signed. 

Inasmuch as our learned brother concedes in his 
argument (page 46) that § 12, Art. IX, of the Constitution in 
effect forbids the issue of the bonds in a case like the pres- 
ent, “except in compliance with the vote of the munici- 
pality,” the contention between us, as to the defense made 
by the third plea, is narrowed down to this : 

Is there anything appearing in the record which shows 
that the town of Oregon is estopped from proving as a defense 
to this action, the fact that the bonds in question were not 
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issued in compliance with the vote of the people of that 
town? 

As we have shown, the counsel for defendant in error in 
his argument, at page 45, bases his answer to the defense 
made under the third plea, exclusively, upon the mainte- 
nance of the affirmative of this question. And in support 
thereof, at page 59 of his argument he insists: 

First. It is not enough for the town to show that the vote 
was on condition that the road should be completed by Janu- 
ary 1, 1871, but the town should also have shown that when the 
bonds were issued the town was not estopped from objecting to the 
delay of three months in the completion of the road.” 

The familiar rule, that matters of estoppel must be averred 
and proven by the party seeking to take advantage of them, 
and that courts will not presume their existence without 
proof, is submitted as a sufficient reply to this branch 
of the argument. f 

The case of People ex rel. v. Holden et al., 82 III. 94, fre- 
quently cited, and from which liberal quotations are made 
in the argument, affords nocountenance to this proposition 
of counsel. The court there held that the petition for manda- 
mus in that case, which showed on its face a substantial com- 
pliance with the conditions of the vote, was prima facie 
sufficient, and reversed and remanded the case, with the 
direction that the demurrer to the petition be overruled. 
Whereupon it appears that the respondents answered the 
petition, and denied that the conditions of the vote had 
been complied with according to its terms. The Supreme 
Court of the State held in the same case, reported in 91 III. 
446, that this answer showed a sufficient defense to the pe- 

tition, and affirmed the judgment of the court below, over- 
ruling a demurrer to the answer and denying the applica- 
tion for mandamus. | 


People ex rel. v. Holden et al., 91 Ill. 446. 


The actual decision of the court in that case is consistent 
with its decisions in other cases of like character, cited in 
our argument at pages 51 and 52, and does not militate 
‘against the positions for which we here contend. 
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Second. But itis urged that the following recitals con- 
tained in the bonds in question estop the town from inter- 
posing the defense set up in the third plea. 

“For which payment of principal and interest, well and 
truly to be e, the faith, credit and property of the said 
town of Oregon are hereby solemnly pledged, under author- 
ity of an act of the General Assembly of the State of Illinois, 
entitled An act to amend an act entitled an act to incorpo- 
rate the.Ogle and Carroll County Railroad Company,’ 
which said act was approved March 30, 1869. This bond is 
one of a series numbering from twenty-one to sixty inclu- 
sive, for $1,000 each, which bonds so numbered, er 
with another series numbered from one to twenty, inelusive, 
for $500 each, are the only bonds issued by said town of 
Oregon, under and by virtue of said act.” 

The first part of this recital purports to pledge the faith, 
credit and property of the town under authority of the act 
therein mentioned; but inasmuch as there is nothing in the 
act of March 30, 1869, referred to, authorizing the supervis- 
or or town clerk to make any such pledge in behalf of the 
town, it is difficult to perceive how that part of the recital 
can be raised to the dignity of an estoppel upon any ques- 
tion of fact material to the determination of this case. It 
certainly does not embrace the question of fact as to whether 
the conditions imposed by the vote of the people had been 
complied with as required by § 12, Art. IX, of the Constitu- 
tion. 

It may be an exceedingly resonant and fine rhetorical 
expression, such as a fraudulent pretender to the office of 
supervisor could well afford to adopt while secretly signing 
bonds in behalf of the people and taxpayers of a town whom 
he had no right to represent; but it is certainly barren of 
any clear and unambiguous statement of fact, possessing the 
essential elements of an estoppel. 

The latter part of the recital merely states that the series 
of bonds in question, with twenty others “for $500 each, are 
the only bonds issued by the said town of Oregon, under and 
by virtue of said act.” 

All that is positively affirmed in this branch of the recit- 
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al is, that no other bonds than those mentioned were issued 
under and by virtue of the act referred to. It is only by 
inference or implication that any assurance is given that 
these bonds were issued under and by virtue of said act.” 
This we submit, is too ambiguous and uncertain a statement 
upon which to base an estoppel. 

Conceding, however, for the purposes of the argument, 
that the recitals fairly import all:that counsel for defendant 
in error claim for them, the result will bethesame. In his 
argument at page 50, the learned counsel lays down this 
proposition, which we literally reproduce, including the 
italicized words, thus: 

“But the bonds recite, in substance, that they were issued 
‘under authority of’ and ‘by virtue of’ a law of the State, 
to wit, the act of March 30, 1869.” 

The sections of the act of March 30, 1869, thus referred 
to were set out in the declaration, and appear inthe printed 
record, pp. 3 to 5. A reference thereto will show that that 
act does not require the vote to be taken prior to the adop- 
tion of the constitution in 1870, and is wholly silent upon 
the question of compliance with the terms of the vote on 
the part of the railroad corporation. 
The express authority to impose such conditions by the 

vote of the people, was conferred by a provision contained 
in the general registration law of April 16, 1869, set out in 
our argument, page 67, and also quoted in the argument 
for defendant in error, page 46. And section 12, Art. IX, 
of the Constitution, as we have seen, made compliance with 
such conditions so prescribed essential to the existence of 
the power to issue bonds and create indebtedness in excess 
of the five per cent. limitation thereby imposed. The recital, 
in its most favorable construction, simply referred to the 
act of March 30, 1869, as the authority under and by virtue 
of which the bonds were issued, but made no reference 
either to the act of April 16, 1869, or to section 12, Article 
IX, of the Constitution. 

In this particular the recital is unlike the recital in the 
case of Ins. Co. v. Bruce, 105 U. 8. 828, so much 
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relied upon by our learned brother. Assuming that 
the recital in these bonds imports a substantial com- 
pliance with everything prescribed by the act of 
March 30, 1869, therein referred to, the same can not 
be so extended by construction as to import a compliance, 
either with the provisions of the act of April 16, 1869, or 
the constitution of 1870, neither of which are mentioned in 
the recital. 3 

The reasoning of the court in Buchanan v. Litchfield, 102 
U. S. 278, is conclusive upon this question. 

This Court by Mr. Justice HAnlL Ax, there says: 


“Returning to the case in hand, it will be-observed that 
the bonds issued by the city of Litchfield, contain no recital 
whatever of the circumstances which under the Constitu- 
tion of the State, must have existed before the city could 
legally incur the indebtedness for which the bonds were 
issued. They purport, it is true, to be issued under the au- 
thority of the act of April 15, 1873, and in pursuance of 
the ordinance of the city, based upon that statute. But that 
statute does not ezpresely restrict the exercise of the power 
to erect and maintain a system of water works to cases in 
which the te indebtedness of the city was within 
the limits, which the constitution declared no municipal cor- 
poration should exceed. Nor does the city ordinance recite 
or state, even in general terins, that the proposed indebted- 
ness was incurred in pursuance of or in accordance with the 
constitution of the State, or under the circumstances which 
permitted the issue of the bonds. Consequently, a recital 
that the bonds were issued under the authority of the statute, 
and in pursuance of the city ordinance, did not necessaril 
import a compliance with the constitution. Had the bon 
made the additional recital that they were issued in accord- | 
ance with the constitution, or had the ordinance stated in 
any form that the proposed indebtedness was within the 
constitutional limit, or had the statute restricted the exer- 
cise of the authority therein conferred to those municipal 
corporations, whose indebtedness did not, at the time, ex- 

the constitutional limit, there would have been ren 
for holding that the city could not, as against the plaintiff, 
dispute the fair inference to be drawn from such recital or 
statement as to the extent of its existing indebtedness. 

“ Any different conclusion from that indicated would ex- 
tend the doctrines of this court upon the subject of munic- 
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ipal bonds further than would be consistent with reason 
and sound poliey, and further than we are now willing to go. 
The present action ean not be maintained unless we should 
hold that the mere fact that the bonds were issued, without 
any recitals of the circumstances bringing them within the 
limit fixed by the constitution, was ini conclusive proof 
in favor of a bona fide holder, that the circumstances existed 
which authorized them to be issued. We can not so hold.” 


Buchanan v. Litchfield, 102 U. S. 292. 


The same principles were re-affirmed by this court in 
School District v. Stone,106 U. S. 183. It is there held that: 
Where the holder relies for protection upon mere recit- 
als, they should at least be clear and unambiguous, in order 
to estop a municipal corporation, in whose name such bonds 
have been made, from showing that they were issued in vio- 
lation or without authority of law.” (Id. p. 186.) 


The subsequent cases cited in our brief at page 25 show 
that the principles there announced are treated as the set- 
tled doctrine and rule of law in this court. 

The reasoning of this court in Buchanan v. Litchfield, supra, 
is directly applicable to the bonds in question. 


The bonds of the town of Oregon contain no recital what- 
ever of the circumstances which, under the constitution of 
the State, must have existed before the town could legally in- 
cur the indebtedness for which the bonds were issued. We 
may concede that they purport to be issued under the 
authority and by virtue of the act of March 30, 1869, men- 
tioned in the recital. 

But that statate, as in the case of Buchanan v. Litchfield, did 
not expressly restrict the exercise of the power to issue the 
bonds and create the indebtedness to cases in which the aggre- 
gate indebtedness of the town was within the limit which the 
constitution declared no municipal corporation should ex- 
ceed; nor does it expressly require compliance with the 
vote of the people. Nur does the recital state, even in gen- 
eral terms, that the proposed indebtedness was incurred in 
pursuance of or in accordance with the constitution of the 
State,or under the circumstances which permitted the issue 
of the bonds. 


There is no recital that the bonds were issued in compli- 
ance with any vote of the people. Consequently a recital 
that the bonds were issued under authority of and by virtue 
of the act of March 30, 1869, did not necessarily import a 
compliance with the constitution, nor with the vote of the 
people had prior to its adoption. 

In the present case, like Buchanan v. Litchfield, supra, the 
action can not be maintained unless it is held that the mere 
fact that the bonds were issued, without any recitals of the 
circumstances bringing them within the limit fixed by the 
constitution, or that the condition of the vote had been com- 
plied with, was, in itself, conclusive proof, in favor of a bona 
fide holder, that the circumstances existed which authorized 
them to be issued. 

It is true that after the adoption of the constitution of 
1870, the act of March 30, 1869, was so affected thereby 
that in reality it only conferred authority to issue bonds in 
conformity to the requirements of the constitution. It will 
not be held, however, that a recital that the bonds were 
issued by authority of the act would necessarily import 
compliance with the constitution, to which no reference is 
made in the recital. This would be in direct contravention 
of the ruling in Buchanan v= supra. 

The act of April 15, 1873, referred to in the recital in 
that case, was necessarily subordinate to the provisions of 
the constitution of 1870, and conferred no authority to issue 
bonds in excess of the constitutional limitation. Neverthe- 
less, a recital that the bonds were issued under and by 
authority of that act was held not to estop the city from 
showing that the same were issued in excess of the constitu- 
tional limitation. The fact that the provisions of that act 
are subordinate to and qualified by the constitution, does 
not make a recital of conformity to the act, necessarily im- 
port compliance with the requirements of the constitution. 

Counsel for defendant in error makes the point that the 
present case should be distinguished from Buchanan v. 
Litchfield, supra, because, in that case, the act of April 15, 
1878, referred to, was passed after the adoption of the con- 
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stitution of 1870; while the act of March 30, 1869, was passed 
prior to the adoption of that constitution. We insist that 
this circumstance is immaterial. As to bonds issued after 
its adoption. the constitution was the supreme law of the 
State, and limited and qualified statutes passed prior to its 


adoption, as well as those subsequently passed: 


In Buchanan v. Litchfield it was held: 

“No legislation could confer upon a’ municipal corpora- 
tion authority to contract indebtedness which the constitu- 
tion expressly declared it should not be allowed to incur,” 
citing Law v. People, 87 III. 385, and Fuller v. Ou of 
Chicago, 89 Id. 282. 

Upon the adoption of the constitution in 1870, all exist- 
ing laws so far as the same were repugnant to or in con- 
flict with its provisions, were thereby repealed and became 
inoperative. No legislation was necessary to give effect to 
these prohibitions of power to create municipal indebted- 
ness, contained in the constitution. (Id.) 

At the time of the adoption of the constitution in 1870, 
the railroad company had done nothing toward the build- 
ing of the railroad, and no proof was offered in support 
of the averment in the declaration that the company 
had formally accepted the proposed donation. The mere 
vote to make such a donation even if formally accepted, 
would not constitute an obligatory contract to make such 
donation. 

Town of Concord v. Savings Bank, 92 U. S. 625, 630. 
Aspinwall v Comrs. of Co. of Daviess, 22 How. 365. 


And in case the vole to make the donation was held to be 
a contract to make the same, it would simply amount to a 
contract to make the donation on the terms and conditions 
specified in the vote. The saving clause to § 12, Art. IX, of 
the Constitution, permitted the bonds to be issued if done 
in compliance with the vote.” 

The defense made by the third plea rests upon the undis- 
puted fact that the terms of the vote had not been complied 
with, and that the bonds were not issued in compliance 


1 


with such vote. The enforcement of § 12, Art. IX, of the 
Constitution, according to its terms, will not impair the obli- 
gation of any contract, should the vote be considered a con- 
tract. : 

Upon the question of estoppel by recitals, the learned 
counsel makes no reference to Potter’s certificate to the 
State Auditor, and barely mentions the entry in the super- 
visor’s book made by Cartwright, and apparently places no 
reliance upon either of them. As respects these matters, 
we refer to our argument at pages 67 and 73. 

Third. The only other ground of estoppel apparently 
relied upon isbased upon the charge of the court to the jury 
in the Wallace suit. Counsel for defendant in error thus 
states this point on page 67 of his argument: 

“The question of whether the recitals in the bonds when 
properly construed amount to a declaration that the gondi- 
tions of the vote have been cdémplied with, is not open for 
controversy inthis case. That question has become res adju- 
dicata by the decision in the Wallace case.” 

This proposition presupposes or assumes that the charge 
of the court to the jury upon a question of law in one case, 
estops the parties thereto, or their privies, from contending 
in a subsequent case, upon a different cause of action, that the 
law ofthe case is not as thus stated or held by the court in 
its charge to the jury in such former suit. Undoubtedly the 
verdict and judgment in the Wallace suit is conclusive, 
in any collateral proceeding upon the cause of action upon 
which the judgment was recovered, notwithstanding there 
may have been error in the charge of the court which re- 
sulted in such judgment. The claim, however, that the rul- 
ing of the court upon questions of law in that case, binds 
all other courts in all subsequent suits between the same 
parties or their privies, upon other and different causes of action, 
to rule the same questions of law thesame way, and thus 
repeat and perpetuate the same errors of law, (if any were 
made,) finds no support either in reason or authority. This 
would be an unwarrantable extension of the law of estop- 


pel. 
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The judgment in the Wallace case, bsing for less than 
$5,000, was not reviewaole in this court upon qusstions of 
law. It would be a gross and inexcusable perversion of jus- 
tice to hold that the parties were precluded by the rulings 
of the court in that case, from having this court entertain 
jurisdiction to review a judgment for over $20,000, in a 
subsequent case, upon a different cause of action, simply be- 
cause the Circuit Court had erred in its rulings upon the 
same questions of law in such former suit. 

Passing this by, however, let us examine the question 
actually before the court and ruled upoa in the Wallace 
case. | 
It is conceded that no defense was attempted to be made 
in that case under § 12, Art. IX, of the Constitution. The 
question as to whether, under the facts disclosed in this case, 
that section of the constitution deprived the town of all 
power tocreate an indebtedness in excess of the five per 
cent. limitation thereby imposed, without actual compliance 
with the conditions of the vote, was not before the court in 
the Wallace suit, and was not passed upon in that case. 8 

As to the bond then before the court, it appears that the 
court thus charged the jury in that case: 

“This bond bears upon its face the statement that it is is- 
sued —— authority of an act entitled [quoting title of said 


act of March 30, 1869.] Right upon the face of the bond it 
bears the assertion that it is issued in conformity with the act 


in question. 

To justify this statement, the bond then before the court 
must have contained different recitals from those contained 
in the bonds in this case. But assuming that the bonds are 
identical in their recitals, it does not appear that the court 
charged the jury that the recital in the bond then before 
the court asserted conformity with the requirements of Sec. 
12, Art. IX, of the Constitution, or that the conditions of 
the vote were complied with. 

That is the vital question raised in the present case under 
the third plea. 

The requirements of the act of March 30, 1860, and 
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those of § 12, Art. IX, of the Constitution, are not identical. 
Conformity with one does not necessarily import conformity 
with the other. 

The limitations upon the power to create municipal in- 
debtedness imposed by that section made compliance with 
the vote of the people essential to the very existence of power 
to issue the bonds in question. (Argument for plaintiff in 
error, pp. 42-44.) It is urged, however, that the act of 
April 16, 1869, though not referred to in the charge of the 
court in the Wallace case, was in reality applicable to that 
ease, and might have been relied on by the town in support 
of its defense, in case the town had seen fit to invoke its 
protection. As we have seen, (ante, p. 2) it was held 
by this Court in Insurance Co. v. Bruce, 105 U. S., that 
under the act of April 16, 1869, there was “no want of 
power” to issue the bonds, although the conditions of the 
vote had not been complied with. A case, therefore, to 
which the provisions of the act of April 16, 1860, may have 
been applicable, does not involve the same question of law, 
in this particular, as a case clearly brought within the pro- 
hibitions contained in § 12, Art. IX, of the Constitution. 
All the authorities agree that where there is a want of power 
to issue municipal bonds, as distinguished from an irregu- 
larity in the exercise of an existing power, a bona fide 
assignee of such paper stands in no better position than 
the first holder. In other words where there is a want of 
power no legal liability can be created. (See authorities cited 
on Brief pp. 25, 26.) That is the defense made by the 
third plea under §12, Art. IX, of the Constitution. Nosuch 
defense was made, nor was any quéstion raised under that 
section of the constitution in the Wallace suit. 

Nor does it appear that any question was in fact raised 
and passed upon by the court in the Wallace suit, arising 
under the act of April 16, 1869. No reference was made 
to that act, either in the recital in the bonds, or in the 
charge of the court in that case. 

It does not appear that any question under that act was 
ind. Wallace ei So far as appears the 
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defense: therein rested! ow other grounds: It is: well settled: 
in this court, that a judigment ima former suit between tlie 
same parties, or their privies;.will only constitute an estoppel 
in a subsequent suit,. upon a diffsrent cause of action, when it is 
affirmatively made to appear that tlie same questions were 
actually litignted im suo former suit: (See: autioritias: cited! 
ae ee ee 7478.) 
characteristic of! the defense made 
eee vera hiner emda a na 
absolute: want of power in: tle: municipality to issue the 
bonds and: create: tlie indebtedness, at the time tie same 
were iseuedi. The conditions of tie vote not having: been: 
complied with, andi the time stipulated! for suc compliance. 
having elupsed so that the vote never could’ be complied’ witli,. 
— a of the Constitution absolutely forbade 
‘the issue of the; bonds and the creation: of an: indebtedness: 
exceeding the five per cent. limitation; and thus deprived: 
tike town of all power to ineue the bonds in question. 

The mere fact that the bonds were issued, without recitals 
showing that the requirements of the constitution were met, 
cut not estop the town from showing a want of power to 
issue the bonds under the: constitution. 

It is contended that. as a general rule time is not re- 
garded as of the essence of a contract, and that municipal 
copporations, like other parties, have authority to waive 
stvict compliance with a contract in point of timo, or that 
they may extend time of performance. This may be true, 
in all cases where there existe in the municipality a con- 
ing power to make such contracts containing such modified 
peovisions. But that does not reach the difficulty here. 
After the adoption of the constitution in 1870, there was no 
continuing power existing in the municipality to change or 
— terms of the vote offering the proposed dona- 


„„ Peon of the constitution of 1370 
in the courte of Illinois in reference to municipal aid to rail- 


roads, is: 


how can it be held that the bonds were issued “im compli- 
ance” with that vote, which by its own terme declared thet 
in that.event, the yote end donation should be void, and thet 
the bouds should not be issued? 

It is not a mere question of the right of parties to waive 
compliance with the conditions of their contracts, in its 
ordinary sense. It is a question of absolute want of power 
to issue the bonds and create the indebtedness in excess of 


the five per cent. limitation imposed by the constitution, 
because the bonds were not issued in compliance with the 
voté of the people as required by the saving clause to § 12, 
Art. IX, of the Constitution. Under that section of the con- 
stitution, the vote must be complied with, not waived, in 
order to warrant the creation of an indebtedness in excess 
of the five per cent. limitation. 

It is suggested that there was a subs(antial compliance with 
the vote; and that a delay of three months ought not be 
treated as a substantial departure from the terms of the vote. 
By the terms of the vote itself, this delay of three months 
rendered the vote null and void. Time was thus made ma- 
torial by the very terms of the vote; and to authorize the issue 
of the bonds, the constitution required compliance with the. 
vote—not merely an excuse for non-compliance. The peo- 
ple of the town had the undoubted right to prescribe the 
terms upon which they would give away, or make a dona- 
tion of their money. There was no authority to make the 
donation on other terms after the adoption of the consti- 
tution of 1870. Will the court compel the people of the 
town to make a gift or donation of their bonds, forbidden 
by the constitution, and on terms to which they never con- 
sented? | 
If a completion of the first division of the road, three 
months after the time specified, is to be treated as a substan- 
tial compliance with the conditions of the vote, (although in 
direct contravention of its terms,)then the court erred in 
not permitting the town to prove onthe trial, that as re- 
spects the three miles of the track laid next east of Rock 
river, opposité the town of Oregon, the same was never 
completed in good faith to a point on (or within one half 
mile of) the east bank of Rock river, opposite the town of 
Oregon, as required by the vote and charter; but that there 
was laid only a temporary track, which was subsequently 
taken up by the railroad company, and the line of road de- 
flected to the south so as to cross Rock river one mile south 
of the town of Oregon. Thecourt below excluded evidence 
offered to prove this, to which the town duly excepted. 
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(Printed Rec. pp. 151, 152.) It was stipulated that the 
“town of Oregon” mentioned in the section of the charter 
defining the location and termini of the first division, 
was the village of Oregon, on the west bank of Rock river 
Ad. 115); and it thus appears that the charter required the 
first division of the road to commence on the east bank of 
the river, opposite this village or town of Oregon: and an 
extension of the road westward on the line authorised by 
the charter would necessarily have passed through, instead 
of a mile south of, this village or town of Oregon. 

If the evidence offered had been received, it would have 
shown that the first division of the road, the western termi- 
nus of which, as defined in the charter, was a point “on the 
east bank ol Rock river, opposite the town of Oregon” (Id. 8), 
was never in good faith completed to that point, or within 
one half mile thereof. The mere laying of a temporary 
track, three months after the permanent track was required 
to be laid, and using such temporary track for a short time, 
and then taking it up for a distance three miles eastward 
and deflecting the line to the south, and laying the 
permanent track so as to cross the river a mile 
south of the town of Oregon, certainly would not 
be regarded as a substantial compliance with the 
terms of the vote, independently of the question of time of 
performance. For the purpose of the present contention 
we have the right to assume that the first division of the 
road never was thus completed as contemplated by the 
vote. There was never a substantial compliance with the 
terms of the vote, regardless of the question of time. And 
a pretended compliance in the mere laying a temporary track 
three after it was possible to comply with the vote 
in point.of time, and which temporary track was subse- 
quently taken up, and the permanent track laid elsewhere, 
could not in any point of view be regarded as a completion 
of the first division of the road in substantial compliance 
with the terms of the vote. e 


2 time of performance were to be 
the result was to depend on what the Bh ary ew 
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the substantial equities of the parties, then we insist the 
matters affecting the equities of the case on both sides 


‘should have been considered, and the excluded evidence 


should have been received. But as we have seen, the vote, 
by its own terms, unless complied with on or before January 
1,1871, never could be complied with ; and under §12, Art. IX, 
of the Constitution, the bonds could only be issued in com- 
pliance with the vote. No power existed to issue them with- 


out compliance therewith. 


The case of Anderson County Comissioners v. Beal, 113 U.8. 
227, cited by counsel for defendant in error, is clearly dis- 


ee eee 


(1) „oo 
sas the county commissioners who issued the bonds con- 


taining the recitals, were the same tribunal who ordered the 


election and whose duty it was to canvass the votes and . 
declare the result of the election. (Id. 239.) 
It is otherwise here. As we have shown in our argu- 


ment, (page 64) the town supervisor, under the laws of 


Dlinois, had no official duties to perform in connection with 
the town meeting at which the vote was taken. His official 
knowledge of the regularity of the proceedings at that town 
meeting, and the result thereof, could only be obtained from 
the record of the official action of other officers made in 
pursuance of law. It was not the primary duty of the 


- | supervisor and town clerk to determine anything in respect 


to that town meeting. 

(2) In that case the bonds contained a recital, which the 
court construed in connection with the official record of the 
election, made by the county commissioners who issued the 
bonds, as equivalent to a:statement “that the vote was law- 
ful and regular in form, and such asthe law then in force re- 


. quired, in respect to prior notice.” (113 U. S. p.289.) Where- 


asin the present case, the bonds contain no statement or re- 
cital which can be fairly construed asa declaration that 
the constitutional requirements had been met in any partic- 
ular. (Vide Argument for plaintiff in error, pp. 57-62.) 


if 


k. 
74 


10 


i 


still belonged 

coupled 
8 
is estopped from defending on the 
defective notice. of the election, 
negotiated for the com- 


In the present case we have shown in our 
(p. 42,) that section 12, Article IX of the State Constitu- 


limitation, unless the same could be done in compliance 
with the vote of the people of the town, had in pursuant 
of law prior to the adoption of the constitution. 

Upon the undisputed facts in this case, as the same existed 
when the bonds were issued, the constitution absolutely 
prohibited the issue of the bonds. Under this section of 
the constitution the failure to comply with the vote of the 
people was something more than a mers irregularity in 
the exercise of an express power to issue the bunds.” a 
Upon failure to comply with the vote within the time pro- — 
scribed, the power to issue the bonds and create an indebt- 5 
edness in excess of the five per cent. limitation imposed by 44 
which show the non-existence of power to create the in- a 

) debtednesd, and mere irregularities in the exercise of exist- 
~~ ing legal authority to create such indebtedness. a 

g In the opinion of the court in Dizon County v. Field, 111 4 

U. S., at page 94, it is said: ‘4 


$ 
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e diffrence in the resalt of the judgments have de- 
: 1 uestion, whether, in case 
ee NN 


— mode of exercising a power admitted to have come 


a Glee* 
Moreover, the bonds in this case appear to have been 


secretly signed and issued “between two days,” by one of 
the directors of the railroad company, assuming to act as 
supervisor of the town under a colorable and fraudulent ap- 
pointment which the managing officers of the railroad 
company procured to be made for that purpose; and it 
does not appéar that there was a delay of the town and its 
taxpayers for nearly three years, while the bonds were held by 
the company, to raise the objection of their fraudalent issue. 
The record shows that a bill was filed for that purpose by 
the taxpayers, immediately after they discovered the 
fraudulent issue of the bonds. (Print. Rec. pp. 101, 151.) 
The only excuse counsel for defendant makes in his 
argument (p. 8) for hurriedly appointing Potter and issu- 
ing the bondé on the night of April 3d, is that “some par- 
ties were liable to enjoin the issue of the bonds before a 
supervisor could be elected the next day!” There is 
clearly nothing in this case upon which to predicate an 
equitable estoppel against the town. 

There are & few other questions relating to the defense 
interposed by the second plea to which the argument of 
counsel for defendant in error invites a reply. 

1. It is contended at page 11, thus: 


“ As the bonds and cou are e in New York, 
the Illinois statute with — — 


tion has no appliestion.“ 
The fact that the bonds and coupons were made payable 


in New York does not obviate the statutory defense set up 
in the second plea. The defendant is a municipal corpora- 
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tion, deriving all its powers from the laws of the State of 
Illinois. It is, indeed, a subordinate agency through which 
the State government is, in part, carried on. It can incur 
no liabilities to be discharged by taxes collected from the 
people, except so far as authorized by the laws of that State. 
Indeed, the laws of Illinois enter into and form a part of all 
its conttacts, and limit its capacity to make contracts, 
whether the same are to be performed within the State or out 
of it. It can not migrate like a natural person; -nor has it 
as full power to make contracts as a natural person. Every- 
thing it does, it must do under and with reference to the 
laws of Illinois. . 

The authorities holding that contracts made in one State, 
may be made with reference to the laws of another State, 


and be governed thereby, are based upon the assumption 


that by so doing the contracting parties adopt the laws of 
such other State to govern the contract, instead of those 
ee the place where the contract is actually 


Strawbridge v. Robinson, 5 Gilm., 470-472. 
Robinson v. Bland, 2 Burr. 1077. 


It would be little less than absurd to hold that a town- 
ship existing -under the laws of Illinois, could by its con- 
tract abdolve itself from the controlling effect of those 
„ oo py ema prevailing in some 

other State or country. 

Should we concede, however, that a municipal corpora- 
tion of this character had as ample power to adopt the 
laws of another State as a natural person, the same would 
not show that the laws of IIlinois, prevailing where the 
contract was actually made, did not govern the same, so far. 
pre ( validity of 


ö 
* f 
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the place where the contract is 


careful 
of this country and of England, will sustain theee pod 


Scudder v. Union Nat. Bank, 91 v. S. 406-418. 


The defense set up by the second plea goes to the validity 
ol the contract, and rests upon the law of Illinois, where 


payable at the Nassau Bank, in the city of New York, yet 
their validity in the hands of a bona de holder was deter- 
mined by the constitution and laws of the State whose 
issued the same. 

So also as to the bonds involved in the case of Dizon 
County v. Neid, 111 U. S. 88. 

If it were not so held, the municipal corporations of each 
State could exercise powers permitted by the constitution 
and laws of any State where they elect to make their bonds 
payable, but the exercise of which is prohibited by the con- 
stitution and laws of the State where such municipal cor- 

exist. 

The authorities last cited are directly in point as to the 
defense made by the third plea; and we submit that the 
same principle is applicable to the defense made by the sec- 
ond plea. 

2. Inasmuch as the recitals contained in the Oregon bonds 
do not show a compliance with the constitutional require- 
menta, nor that the bonds were issued in e eee 

a vote of the people of the town, taken in pursuance of law 
providing therefor, prior to the adoption of the constitu- 
tion in 1870, the question is of no practical importance in 
the present case, whether or not the supervisor and town 
clerk in office in 1871, had power to make recitals upon 


these matters, in the bonds in question, which would estop 
the town from showing the truth in its defense. : 

We have expressed what we desire to say on this question 
in our argument at pages 62-66, and will here simply re- 
ply to the point made by the counsel for defendant in error, 
that we are concluded upon this question, by the decisions of 
this court, in township bond cases coming here from Illi- 
nois. 

We are aware that in two or three such cases coming to 
this court from Illinois, it has been held that the recitals 
contained in the bonds then before the court estopped the 
town from making the particular defense sought to be made 
in those cases. 

(1) In none of those cases was the fact made to appear 
that the indebtedness sought to be created exceeded the five 
per cent. limitation imposed by Sec. 12, Art. IX, of the Con- 
stitution; and no question was thus raised as to the abso- 
lute want of power to issue the bonds. The defenses raised 
in those cases belong to the class of cases where the defense 
rests upon mere irregularities in the exercise of an existing | 
power to issue the bonds, and not upon facts, showing an 
entire want of power to create the indebtedness. In this 


‘respect the cases referred to are distinguished from the 


court as to whether under the laws of Illinois it was the primary 
duty of the supervisor and town clerk to pass upon and decide 
the question which formed the subject-matter of the sup- 
posed estoppel. This fundamental question was generally 
taken for granted. The case of Town of Coloma v. Haves, 92 U. 
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tion to be held to vote upon the question of subecription to 


the stock, the court construed the charter as authorizing 
either the supervisor or town clerk “to conduct the election and 
to determine what, the voters have decided.” (Id. p. 488). In that 
case the court make no reference to the general statutes, or 
laws of Illinois upon the subject of elections or town meet- 
ings. It was treated as if the provisions , of the railroad 
charter then before the court, in and of themselves, made 
complete provigion for holding and conducting the election, 
canvassing the vote and declaring the result thereof. There 
does not appear to have been anything in that rail- 
road charter in any wise referring to the general 
laws of the State upon these matters, or requiring their pro- 
visions to control in the conduct of the election. It is oth- 
erwise in the present case. As we have shown in our argu- 
ment at page 53, the charter of the Ogle and Carroll County 
Railroad Company, authorizing the election to be held to 
vote upon the question of the donation, expressly provided 
thus: “And such election shall be held and conducted, and 
return thereof made, as is provided by law.” This language 
of the charter clearly indicated that the election was to be 
held and conducted in conformity to the general laws of 
the State, in all.particulars where the charter made no pro- 
vision to the contrary. There was no reason for holding 
that it was contemplated, that either the supervisor 
or town clerk, was to preside at the election, as was 


held in the case of Toe of Coloma v. Eaves. It was not, 


therefore, the primary duty of either the supervisor or town 
clerk to determine anything in the present case, in respect 
to the regularity or result of the election. And in all of 
the. well-considered cases this court has uniformly held that 
recitals made in municipal bonds by. public officers, will 
only estop the municipality from proving the truth in its 
defense, when such recitals are made by the officer or tribu- 
nal whose primary duty it is, under the law, to decide the 
matter involved; and that the recitals are conclusive, simply 
because they contain the decision of the matter by the very 


tribunal appointed by law to determine the same, not 


— — 
oe — aoe 


tion, and a part of their fraudulent conspiracy, to give him 
such color of authority, to the end that he might sign the 
bonds. 

As we have shown in our argument (pp. 36, 37) the fraud 
was practiced to obtain the. making and executing” of 
the bonds. The Illinois statute under which the second plea 
was framed authorized that defense to be pleaded against a 
: bona file assignee (Id. 34); ani as against such assignee for 


| now made under the second plea 
| and could not have been actually liti- 
gated in that case. (Printed Rec. p. 156.) Under the plead- 
ings in that case it was a sufficient answer to the evidence 
„ ee eee ee, eee 
dae napa gee bonds for yalue without notice, 

| The court appears to have so ruled in that case. 
Ga. pp. 8 121, 156.) It is otherwise under the Illinois 
statute where this defense is especially pleaded. 3 
4. Upon the question as to whether one of the two jus- 
tices of the peace of the town, could, without the 
concurrence of the other, make a 


State, as construed by its courts, should govern, and should 
be given a preference to that of any other State. Every 
official act performed by the public officers of the town of 

rests for its validity upon the laws of that State. 
In Louk v. Woods, 15 III. 256, the rule in that State is thus 
stated in thesyllabus: 


“Where a number of persons are intrusted with powers 
in matter of public concern, and all of them are ly 
assembled and consulting, the majority may act and dete 
— 2 their authority is not otherwise limited and i 
stri 


In such case wherea report is only 4 hat! two of three 
resumed that 


viewers of a road, it will be e third was 
present and consulting, until the contrary is shown.” 


27 

This is in accordance with authorities cited on p. 39 of 
our argument. | 
An examination of Cooley v. Connor, 12 Wall. 398, cited 
by counsel for defendant as holding a different rule, will 
show that it is not in conflict with these authorities. It is 
there said: “In one of the cases cited in the note it was held 
that two of the three trustees of a school district might issue 
a warrant for the collection of a tax, and that the presence of 
the third trustee would be presumed until the contrary was shown.” 
This, as we have seen, is the Illinois rule. In the present 
case the absence of Schultz, the other justice of the peace, 
was affirmatively shown by the testimony of Marsh, the 
town clerk. (Printed Rec. p. 146.) 

5. Itiscontended by counsel for defendant in error (p. 22) 
that the 9th clause of § 1, Chap. 131, of the Revised Stat- 
ute of Hlinois, passed in 1874, should be construed to operate 
" retrospectively so as to validate acts which were invalid 
when they transpired. Even if the legislature had power 
to make such an act retrospective upon a question of this 
character so as to defeat a valid and subsisting defense, it is 
sufficient to say that it is plain that no such attempt was 
made in the present instance. There is nothing in the act 
to indicate that it was designed to affect past transactions or 
operate retrospectively, and to give the statute such retro- 
spective effect would be inconsistent with sections 4 and 6 
of the same chapter. (See Rev. Stat. of Ill. Chap. 131, §§ 4 
and 6.) 

6. It is also contended that the sections of the constitution 
of Illinois, cited in our argument at page 38, which con- 
tinue a justice of the peace in office “until his successor is 
elected and qualified” should be limited to cases where some 
creditor of the town desires to obtain service of process 
upon him, or to compel him to perform some official act to 
aid in the enforcement of his demands. 

It is a sufficient reply to this contention that the constitu- 
tion does not so provide. The provision was inserted for 
the general benefit of the public, and especially for the ben- 
efit of the people and taxpayers of the town in whose behalf 
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he is authorized to perform certain official duties, in which 
they may be vitally interested. No more important power 
is vested in such justices of the peace, than the power to. 
appoint a supervisor of the town, who may exercise the 
powers of that office, and thereby impose heavy pecuniary 
responsibilities upon the taxpayers. 

7. Counsel for defendant in error insists that the fact that 
Potter’s appointment, official oath and bond were dated 
back to Dec. 31, 1870, and that the appointment was made 
and bonds signed in the “evening” immediately before the 
town meeting when a supervisor was to be elected, were not 
evidence of anv fraudulent intent. Add to this the fact 
that Potter and the other directors and officers of the rail- 
road company well knew that they were not entitled to the 
bonds and could not lawfully obtain them, and that (as is now 
admitted ) they feared that if they delayed their issue until 
a supervisor could be elected the next day, “some parties 
were liable to enjoin the issue of the bonds,” etc.; also the fact 
of Potter’s pretended appointment as supervisor and his 
signing the bonds, being concealed from the public at the 
town meeting held the next day, and for several weeks there- 
after; and that although it was the duty of the supervisor 
to report his official action to the annual town meeting, yet 
he not only failed to do this, but permitted the people there 
assembled to act in ignorance of the fact that he had signed 
the bonds, or even claimed to be supervisor of the town; 
and add to all this the criminating fact, that in order to 
make it falsely appear that he had been acting as super- 
visor prior to April 3, 1871, and to thus give him greater 
apparent authority to sign the bonds in behalf of the town, 
he perpetrated a forgery upon the town records and made 
a false entry therein, indicating that he was present at the 
meeting of the board of town auditors held March 28, 1871, 
acting in the capacity of supervisor of the town. Falsely 
altering a record of a public nature, is forgery under the 
statutes of Illinois. Here was both forgery and falsehood 
perpetrated to give Potter, the director of the railroad com- 
pany, apparent authority, as supervisor, to sign the bonds. 


All this was done as a part of the transaction in and by 
which the bonds were signed. Was not this sufficient evi- 
- dence of fraud or circumvention to submit to a jury? 

8. It is said the people elected a supervisor the next day 
who was willing to sign the bonds in case it should be 
decided that the railroad company was entitled to them. 
So they did, but not otherwise. Is that a reason why the 
railroad company should be permitted to practice fraud and 
circumvention to obtain the making and execution of the 
bonds, when it was not entitled to the bonds, and could not 
lawfully obtain them? 

9. Counsel for defendant in error says there “ was no dis- 
pute about the facts” and insists that the court properly took 
the case from the jury, and directed them to find a verdict 
for the plaintiff below. | 

If it is conceded that the evidence showed that the mak - 
ing and executing” of the bonds and coupons in question 
was obtained by fraud and circumvention as alleged in the 
second plea, then we agree that as to the defense made un- 
der that plea there was no dispute about the facts. It is 
certain that the evidence strongly tended to prove the 
fraud as alleged in that plea, the substance of which is sum- 
marized in our argument at pages 35-37. 

The stipulation of the parties states and admits facts 
which show that at the time the bonds were issued the 
town was already indebted in an amount exceeding the five 
per cent: limitation imposed by § 12, Art. IX, of the Consti- 
tution ; and if it is conceded that the evidence shows that the 
bonds and coupons were not issued “in compliance” with 
the vote of the people, had prior to the adoption of the con- 
stitution as required by the saving clause to that section, 
then there is no dispute about the facts averred in the 
third plea, and therein relied upon asa defense. 

As to the defense set up in the fourth plea, there was clear- 
ly no disputed question of fact; and if it is conceded that the 
defenses set up in these special pleas were not actually liti- 
gated in the Wallace suit, then there is no disputed question 
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of fact arising under the replications to said pleas. _The wit- 
ness Dutcher, so testified. (Print. Rec. pp. 155-156.) 

With these concessions we insist the Circuit Court ought | 
to have directed the jury to find a verdict for the defendant 
in that court, and not for the plaintiff therein. 

If these concessions are not made, then we insist that the 
Circuit Court ought to have submitted these questions of 
fact to the jury, instead of taking the case from their con- 
sideration, and directing them to find a verdict for the 
plaintiff. The evidence was sufficient to sustain the conten- 
tion of the defendant below, upon each of these questions of 
fact. 

If the defense made under either of the special pleas is 
held to be sufficient, the judgment of the court below is 
erroneous, and ought to be reversed. 


JAMES K. EDSALL, 
For Plaintiff in Error. 
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IN THE 


SUPREME COURT OF THE UNITED STATES, 


Ocroser Term, A. D. 1886. 


TOWN OF OREGON, 
Plaintiff in are) Error to Cireutt 
1 | Cuurt of U. S., for 
ELIZA JENNINGS, — 
Defendant in Error. of Minois. 


Brief and Argument for Defendant in Errer. 
AS TO THE DEFENSE MADE BY THE AMENDED SECOND PLEA. 


This defense is based on Sec. 11 of the chapter on Ne- 
gotiable Instruments” in the Revised Statutes of Illinois. 


It is claimed that the bonds in question were fraudulently 
issued, and thut this fraud renders the bonds null and void 
even in the hands of a bona fide purchaser for value before 
maturity. 

We insist that this defense can not be sustained for sev- 
eral reasons: | 


1. This statute is simply the declaration of the common law 
on this subject, and does not embrace cases of this character. 


“Fraud in the execution of the instrument has always 
been admitted in a court of law, as where it has been mis- 
read or some other fraud or imposition has been practiced 
upon 822 in procuring his signature and seal. The 
fraud in —— goes to the question whether or not the 
instrument ever any legal existence.” 


ae . 
5 


4 
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Per Justice Nelson in delivering the opinion of this court 
in Hartshorn v. Day, 19 How. 241, 245-6. 


To the same effect see 1 Daniel on Negotiable Instruments, 
3d Ed., chapter 26, especially sections 850 to 853, inclu- 
sive, whave the author shows ‘that many courts, under 
the sole authority of the common law, have gone further in 
holding negotiable instruments void in the hands of inno- 
cent assignees on account of fraud practiced in the obtaining 
of the same than the Illinois courts have under the author- 
ity of this statute. 


If the officers of the railroad company had by false rep- 
resentations as to the amount, nature or character of these 
bonds, induced the officers of the town to sign and deliver 
them, that would be a fraud perpetrated by the payee of the 
instruments upon the parties executing them of the char- 
acter contemplated by the framers of this section (provided 
the law includes bank notes and municipal bonds). 


If, for example, the officers of the railroad company had by 
some trick or device induced the township officers to be- 
lieve that they were only signing some receipts or certified 
copies of records, or something else than bonds, and the 
township officers had not been guilty of any want of proper 
caution and prudence in the matter, then the town would 
not be liable because the minds of these officers did not accom- 
pany their acts. They never intended in such a case to issue 
bonds, and hence the bonds in such a case would not be the 
bonds of the town. They would be in effect forged securities. 


The Supreme Court of Illinois has repeatedly construed 
this statute, and has held over and over again that the 
emphasis in the statute should not be put upon the word 
“any” as the learned counsel for the town contends, but 
upon the words “fraud or circumvention,” which had, when 
used in that connection, a well known meaning at common 
law at the time this statute was adopted. Look at the dif- 
ference in the meaning of the two renderings. 


If any fraud or circumvention be used in obtaining the 
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making or executing of any of the instruments aforesaid, 
such fraud or circumvention may be pleaded,” etc., etc. 


“If any fraud or circumvention be used in obtaining the 
making or executing of any of the instruments aforesaid, 
such fraud or circunwention may be pleaded,” etc., ete. 

Although this statute makes no exception of cases where 
the maker has neglected to use “due diligence” to prevent 
the fraud or circumvention from being perpetrated upon 
him, yet the common law does when the defense is set up 
against the note in the hands of an innocent assignee. 


Hence the Supreme Court of Illinois introduces that limita- 


tion upon the operation of that word “any” in this statute. 
See Leach v. Nichols, 55 Ill. 273, 276-279, where, upon the 
authority of the case of Foster v. McKinnon, 38 Law Jour- 
nal, New Series, p. 310, and Putnam y. Sullivan, 4 Mass. 45 
(Common Law Cases), the court held that the maker of the 
note must have exercised due diligence or he can not avail 
himself of this statute. 


This rule has been followed in numerous other cases. 
See Swannell v. Watson, 71 III. 456. 
Homes v. Hale, 71 III. 552. 
Sims v. Bice, 67 Ill. 88. 
Mead v. Munson, 60 III. 49. 
Anderson v. Warne, 71 III. 20. 


In Anderson v. Warne McAliister, J., says: 


“ Any instrument obtained by fraud and circumvention 
in the execution, without negligence on the part of the mak- 
er of it, is void at common law, whenever or howsoever the 
question may arise, and I think our statute subjects nego- 
tiable instruments to the same rule.” 71 IIl., p. 23. 


The Illinois Supreme Court has had occasion many times 
to construe this statute. 


But in all of these decisions the court has given the words 
“fraud or circumvention” no more enlarged meaning than 
the same words have at common law when applied to the 
obtaining of the execution of an instrument. 
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In Elliott v. Levings, 54 II. on p. 214, the court, in constru- 
ing this section say: 

“The plea in this case is not good as against the assignee 
of the — before maturity for a valuable consideration. 
It does not show fraud and circumvention in obtaining the 


execution of the note, as those words in our statute have been 
construed by former decisions of this court. 


It does not aver that the defendant did nol know he was 
signing a promissory note, but merely shows that by the 
terms of an instrument attached to the note when it was 
executed, it was only to be paid ona contingency which did 
not occur, and that this instrument was wrongfully de- 
tached from the note after its execution.” 


There is no pretense in this case that the officers of the 
town who executed the bonds did not know what they were 
signing or that they did not intend to sign the bonds in 
question. 


In order to come within the provisions of this statute as 


construed by the Illinois Supreme Court, or within the 


common law rule, that must be shown when the defense is 
set up against an innocent assignee. 


In Lotham v. Smith, 45 III. 27, the court again say in con- 
struing this statute: 


“A fraud in obtaining a note may consist of any artifice 
practiced upon a person to induce him to execute it when he 
did not intend to do such an act. Circumvention seems to be 
nearly if not quite synonymous with fraud. It oe’ fraud 
whereby a person is induced by deceit to make a deed or 
other instrument. It must be borne in mind that the fraud 
or covin must relate to the obtension of the instrument 
itself and not to the consideration upon which it is based. 
It is not fraud which relates to the quality, quantity, 
value, or character of the consideration upon which it is 
based, but it is such a trick or device as induces the giving of one 
character of instrument under the belief that it is another of a 
different character; such as giving a note or other agreement for 
one sum or thing when it is for another sum or thing; or as giv- 
ing a note under the belief that it is a receipt. 


In Shipley v. Carroll, 45 Ill., on p. 287, the court again 
say: 
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“ Under this section of our statute it has been repeatedly 
held that the fraud must relate to the execution of the 
instrument itself and not to the consideration; that a false 

ion as to the amount, or other terms of the instrument, 
— cat what was intended to be em- 
ced.” 


The very language of the section seems to exclude the 
idea that it was intended to embrace cases of fraud committed 
by the party making or executing the instrument, as the last 
clause refers to the party committing the fraud or circum- 
vention,” as the payee of the instrument. 


“It is well settled that the only fraud permissible to be 
proved at (common) law in these cases is fraud touching the 
execution of the instrument; such as misreading, the surrep- 
titious substitution of one paper for another, or obtaining 
by some other trick or device an instrument which tite 
party did not intend to give.” 


Per Justice Swayne in George v. Tute, 101 U. S., on p. 570. 
(See also cases there cited.) 


In Marcy v. Williamson County, 72 III. 208, a municipal 
bond case, the Illinois Supreme Court decided as follows. 
We quote from the syllabus of the case: 


“ kraud—As against bona fide holaers.—Where there is 


fraud in obtaining the issuing of bonds before the comple- 


tion of a railroad to a given point, when by the terms of 

the agreement they were not to be issued until the comple- 

tion to that point, such fraud does not affect the considera- 

— of the bonds or their validity in the hands of bona fide 
olders.” 


At common law a plea of fraud in the making and issu- 
ing of municipal bonds is no defense against an innocent 
purchaser unless the fraud is of that character described in 


the Illinois decisions above referred to construing the stat- 


ute in question. 


In other words the fraud must be of such a character as 
to amount practically to a forgery—the obtaining of an 
instrument which the officers never intended to execute. 


Any fraud short of that is no defense when the suit is 
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brought by a bona fide purchaser for value before maturity. 


Kennicott v. The Supervisors, 16 Wall. 464-465. 
Town of East Lincoln v. Davenport, 94 U. S 801. 
Cromwell v. Sac County, 96 U. S. 51. 

County of Macon v. Shores, 97 U. S. on page 277. 
Brooklyn v. Insurance Company, 99 U. S. 370. 


In the case last cited Mr. Justice Harlan, in delivering 
the opinion, said: 


“ By the act of the town’s constituted authorities, who, by. 
the statute, had the right, under certain circumstances, to 
execute and deliver the bonds and coupons, the railroad com- 
pany was enabled to put them upon the money market in 
advance of the construction of the road. It is now too late 
for the town to claim exemption as against bona fide pur- 
chasers, upon the ground that its own officers delivered the 
bonds in violation of special conditions of which the pur- 
chasers had no knowledge or notice either from the statute 
or otherwise. The remedy of the city is against the rail- 
road company and its own unfuithful officers who, it is al- 


leged, were in fraudulent combination with the company.” 
In connection with this cry of fraud by the town, it is 
proper to notice some of the undisputed facts of the case. 


First, the inhabitants of the town were very anxious to 
get this railroad built, which up to the time of the trial in 
the court below furnished them their only railroad commu- 
nication with the outer world. 


The town had been trying for some time to get this road 
built before it was accomplished. 


The record (side page 212) shows that on the 24th of 
May, 1869, the town voted to donate $50,000 in bonds to 
this road if it should be built by January 1, 1870. 


But that did not bring the railroad, and so on the 9th of 
December, 1869, the town voted to donate $10,000 of the 
amount to help the road along (Rec. side pages 180, and 
109-110, and 91), and on June 23, 1870, the balance of the 


7 


$50,000 was voted, but not to be delivered until the road 
was completed to within one half mile of the east bank of 
Rock river, which was required to be done by January 1, 
1871. (Rec. side pages 180-184.) 


The railroad was not completed from Rochelle (where the 
first division started west) to within one half mile of the 
east bank of Rock river, until April 1, 1871. (Rec. side 
pages 142, 162 and 280.) 


The only reason which this record shows why it was not 
completed on time was because of a delay occasioned by 
“the tearing up of the frog of the connection with the North 
Western road” at Rochelle the eastern starting point of 
the road, which stopped, for the time being, the laying of 
the iron. (Rec. side pages 142, 143, 162.) ? 


The voters of the town evidently believed that the rail- 
road company ought to have the bonds if they could be 
legally issued—as the record shows that on 4th day of 
April, 1871, three days after the road was completed, Mr. 
Dwight was elected supervisor of the town on that issue. 
William J. Mix, the present supervisor, testified: 

“The question of the election of the supervisor that day 
. hinged upon the issuing of the bonds.” * * “There was 
a feeling on the part of the citizens that the bonds of the 
town ought not to be issued to the railroad company, and 
that they should not be, until the authorities of the town 
were satisfied that they were legally held for the bonds or 
that they could be legally issued. There was no disposition to 
go back of the issuing of the bonds if they could be legally 
8 or they were legally held for them.” (Rec. side p. 278, 

Mr. Waggoner ran as a candidate representing that 
general feeling of the town and Mr. Dwight, in the early 
part of the day, ran on the supposition among some of the 
citizens that he was “for issuing the bonds any way, whether 
right or wrong.” (Rec. side p. 279.) 


Subsequently in the day it became known that Mr. Dwight 
proposed to “take competent counsel,” before issuing the 
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bonds, und was not for issuing them unless it could be done le- 
gally, and he was elected. (Rec. side pages 155-158 and 279.) 


The reason that Dr. Potter was appointed supervisor the 
evening before this election and the bonds executed then, 
was because it was rumored that some parties were liable to 
enjoin the issue of the bonds before a supervisor could be 
elected the next day to fill the vacancy,.and that would 
cause litigation. (Rec. side page 275.) 

The fact that the meeting at which Dr. Potter was ap- 
pointed was held in the evening did not make the proceed- 
ing fraudulent. The meeting was held in the office of the 
justice of the peace where such meetings were usually held 
(Record side p. 268) and it was no unusual thing for such 
meetings to be held in the evening. (See Rec. side p. 268.) 


The meeting at which Dr. Potter was appointed took 
place on the evening of April 3, 1871. The bonds were all 
lithographed, including the date, “thirty-first day of De- 
cember, A. D. 1870.” (See Record side page 92.) 


It was necessary to date the appointment back to Dec. 
31, 1870, in order to make the record correspond with the 
lithographed date in the bond. 


There was no fraud in that. M. W. Smith, the preceding 
supervisor, had in faut handed in his resignation Dec. 30, 
1870, (see Record side pages 190 and 127), just before he 
went to take his seat in the State legislature. 


The bonds would have been no better—no worse—if they had 
been issued under date of April 3, 1871, and the record had 
shown the exact date of the transaction. The record was not 
dated back to accomplish any fraudulent purpose, but sim- 
ply as a matter of convenience. 


The people of the town did not consider that these men 
who attended that meeting and participated in the proceed- 
ings, were engaged in any fraudulent conspiracy to defraud 
the town, or else they would not subsequently have elected 
them to offices of trust and honor. 


Fred. H. Marsh, the town clerk, who, with J, H..Cart- 
wright, the justice of the peace, made the appointment: of 
Dr. Potter and who signed the bonds with Potter, was sub- 
sequently twice elected to the legislature, once elected sher- 
iff, and is now the U. S. Marshal for the Northern District 
of Illinois. (Rec. side page - 67.) 

J. H. Cartwright was elected justice, April 5, 1870, (Rec. 
side page 89) and yet on the trial, Nov. 6, 1874 (Rec. side 
pages 103 and 214), we find him still a justice of the peace 
(Rec. side page 120), and on the last trial, in November, 1884, 
we find him master in chancery. swat! 2 


F. G. Petrie, who was the surety for Dr. Potter on his 
bond as supervisor and therefore must have been privy to 
the transaction, was subsequently elected county judge. 
(Rec. side page 143.) a . 

Probably if Dr. Potter had not died (Record side p. 268) 
he would have been honored with some office, too. 


There was no fraud intended, and the people of the town 
well understood it. But, like many another community, 
they would like to escape from the payment of the bonds if 
there is any possible way to do it. 


The only possible ground for claiming that there was any- 
thing wrong or fraudulent in the issuing of the bonds arises 
solely from the fact that there was a delay of three months 
in completing the railroad beyond the Ist of January, 1871. 


In the case of People v. Holden, 82 III. 93, the Illinois Su- 
preme Court, in speaking of a defense based upon a delay 
of ten months in completing a railroad according to con- 
tract beyond the time stipulated in the vote, say, page 103: 


“The road is completed from one terminus in Paris, Ed- 
gar county, to the city of Danville, in the township of Dan- 
ville, and is answering all the demands and wants of the 
public, and there is no reason or justice in permitting the 
township to escape its liabilities. Even if theroad had not been 
completed within the time, in the absence of any fault on the part 
of the defendanis (the town officers) still it woula be received if i 
was completed and equipped and in successful operation as this 
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road is. Such a plea ought not to avail in a court where justice 
is supposed to be administered. The town has obtained all it 
expected to obtain and ought to pay what it agreed to pay. 
of the defendants or those they represent have sustained 
damages by the delay, they might be entitled to recover 
from the company to the extent of those damages. This 
would be more in accordance with justice than the demand 
they set up, that they shall go ‘Scot free’ although the 
road has been made for them as contemplated.” 

In the Wallace case, where the evidence on this branch of 
the case was the same as on the last trial, Judge Blodgett 
said in charging the jury (this was proved in support of the 
plea of res adjudicata): 

“ Time is not held asa general rule in law to be the essence 
of a contract, unless expreasly made 80, and it is al watv- 
able. A party can very readily say: ‘ Well, although 
you have not fulfilled your contract expressly in rd to 
time, yet that does not essentially vary the terms of the con- 
tract itself, and you have substantially fulfilled it, and 
therefore you are entitled to your compensation and we 


ive you your bonds,’ although the railroad may not be in 
fact completed on the day it was named.” rd side 


p. 208.) 

In County of Randolph v. Post, 93 U. S. 513, 514, this 
court say in reference to a similar defense based upon the 
non-completion of the road on time : 

„We should unreasonably restrict the rights and powers 
of a municipal corporation were we to hold that it did not 
possess the power to alter its legally made contract by waiv- 
ing conditions found to be injurious io its interests, or that it 
could not estop itself like other parties to a contract.” 

In this case there was no evidence to show that the town 
had not been guilty of such conduct as would equitably es- 
top it from setting up as a defense against issuing the bonds 
that the road was not completed by the time stipulated in 
the vote. We refer to this point more fully hereafter; see 


post, pages 53-57. 

We submit, therefore, that proof of the mere fact that the 
road was not completed until three months after the time 
stipulated, does not furnish sufficient ground for the charge 
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that the execution of the bonds was procured by “fraud or 
circumvention,” even if the 11th section of the act on Ne- 
gotiable Instruments was intended to apply to a case where 
the alleged fraud was perpetrated, not upon, but by the party 
executing the instrument. 

2. As the bonds and coupons are payable in New York, the 
Ninois Satute, with reference to fraud and circumvention, has 
no application. ä 

(a) The act under which these bonds were issued did 
not forbid the bonds or coupons being made payable in 
another State. When such is the case the municipality can 
legally make the bonds and coupons payable in another 
State. 

Calhoun County v. Galbraith, 99 U. S. 218. 

Meyer v. City of Muscatine, 1 Wall. 391. 

Lynde v. The County, 16 Wall. 13. . 
Pana v. Bowler, 107 U. S. on p. 546. 


In Meyer v. The City of Muscatine, 1 Wall. 391, this court 
said in deciding this point: | 

It was according to the general usage to make such 
bonds and coupons payable in the city of New York. It 
added to the value of the bonds and was beneficial to all 
parties. No legal principle forbids it. The power of a 
— corporation to make any contract does not depend 
upon the place of performance but upon its scope and ob- 
ject. A city authorized to establish gas works and water 
works and to gravel its streets, may buy water, coal and 
gravel beyond its limits and agree to pay where they are 
found or elsewhere. The principal power when exp 
draws to it by necessary implication the means of its 
execution.” 


(6) And where municipal bonds are so made payable in 
another State the rate of interest of such State controls after 
maturity, unless the rate of interest fixed by the bonds is so 
high as to make the bonds void for usury in the State where 


payable. 
Gelpcke v. Dubuque, 1 Wall. 176, 178, 206. 
Pana v. Bowler, 107 U. S., on page 546. (An III. 
Township Bond case.) 
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(e) Statutory enactments authorizing certain defenses to be 
made against an innocent assignee of negotiable paper have 
no application to negotiable paper which is made payable 
in another State—although it may have been actually made 
and signed, and the suit for its enforcement brought in the 
State where such statute rule prevails. 
. Brabston v. Gibson, 9 How. 263. 
Supervisors v. Galbraith, 99 U. S. 218. 


Story on Prom. Notes, § 165. 
Wharton on Conflict of Laws, §§ 462, 451. 


Upon the general doctrine that the law of the place of 
payment governs in like cases, see the late case of Pritchard 
v. Norton, 106 U. S. 124. 

In the case in 9th How. above cited, the note was made in 
Louisiana, but payable in Mississippi, and suit was brought 
on it in Louisiana by an indorsee. According to the statute 
law of Louisiana, the maker was allowed the benefit of all 
want of lawful consideration, payments, set-offs, etc., made, 
had or possessed against the same, previous to notice of the 
assignment. This court held that the statute could not be 
invoked, saying (p. 277): 

“The law of the place where a contract is to be 
formed, and not the place where it was executed, applies.” 
That authority is exactly in point in this case. 


The case in 99 U. S. above cited was a municipal bond 
case, in which this court in passing upon this point said: 


“No place of payment of the bonds being designated 
the statute it was New York for the supervisors to 
them payable in New York. The law of the of pe - 
formance governed the construction and effect of the contract.” 


3—sEcTION 11, OF THE CHAPTER ‘ON “NEGOTIABLE INSTRU- 
MENTS,” WAS NOT INTENDED TO INCLUDE BANK BILLS OR MU- 


NICIPAL BONDS. 


We submit that section 11 was never intended to be 
any wider in its scope than sections 3 and 4 of the same 
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chapter, which refer to the manner and effect of the assign- 
ment or transfer of “all promissory notes, bonds, due bills 
and other instruments in writing, made or to be made by 
any person or persons, body politic or corporate, whereby 
such person or persons promise or agree to pay any sum 
of money or article of personal property,” etc. These two 
sections have been expressly held “not to embrace bank 
notes or municipal bonds. 


Roberts v. Bolles, 101 U. S. 121, 122. 


Followed in 
Ottawa v. National Bank, 105 U. S. 344. 


4—POTTER WAS A de jure AS WELL AS de facto SUPERVISOR. 


(a) It is claimed by the learned counsel for the town, 
that Elias S. Potter was not legally appointed supervisor 
because William Schultz did not participate in his appoint- 
ment as one of the town justices of the peace. 

The town of Oregon was allowed by law two justices of 
the peace and two qnly. (Record side page 273.) 


These two justicesand the town supervisor and town clerk 
constituted the appointing board of the town, which was 
authorized by law to fill all vacancies in town offices, ex- 
cept in cases of vacancy in the office of justice of the peace, 
which could only be filled by an election on due notice. The 
statutory provisions, in relation to filling vacancies in town 
offices in force at the time this transaction took place, were 
as follows: 


Art. VII. FL N Vacancies Id Town OFFices. 


“Secrion 1. Vacancy filled by appointment.) Whenever 
. any town shall fail to elect the proper — * of town 
“officers, to which such town may be entitled by law, or 
“when any persons elected to any town office shall fail to 
“qualify as such, or whenever any vacancy shall happen 
“in any town office from death, resignation, removal from 
“the town, or other cause, it shall be lawful for the justices 
“of the peace of the town, together with the supervisor and 
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“town clerk, to fill the vacancy or vacancies occasioned or 
“occurring in consequence of either or any of the causes 
“above specified, by appointment by warrant, under their 
“hands and seals; and the persons so appointed shall hold 


“their respective offices during the unexpired term of the 


“persons in whose stead they have been appointed and 
“until others are chosen or appointed in their places, and 
“shall have the same powers, and be subject to the same 
“duties and penalties as if they had been duly chosen by 
“the electors.” ; 


Ibid., 5 2. 2. Vacancy IN THE BOARD OF APPOINTMENT. | 
“Whenever a vacancy shall occur, from any cause, in any 
“ or either of the offices enumerated in the foregoing section, 
“as composing the board of appointment for the appoint- 
“ment of town officers, in case of vacancy, it shall be lawful 
“for the remaining officers of such appointing board to fill 
“any vacancy or vacancies thus occurring, except in cases 
“of vacancy in the office of justice of the peace, which shall 
“be filled only by election.” 


Ibid. § 3. 3. WARRANT OF APPOINTMENT FiLED.] When 
“any appointment shall be made, as provided in the two 
“Dp ing sections, the officers making the same shall 
“ cause the warrant of appointment to be forthwith filed in 
“the office of the town clerk, who shall forthwith give 
“ notice to each person appointed.” 


Gross’ Statutes of Ills. (1869), pages 750. 


Sections 9 and 10 of Art. IV of the same chapter provides, 
among other things, that special town meetings may be 
called on giving ten days notice by publication and posting 
notices, and that at any such special town meeting the 
electors may fill vacancies in the office of justice of the 
peace. 

On the 30th of December, 1870, just before proceeding to 
Springfield to take his seat as a member elect of the Illinois 
legislature, M. W. Smith handed in his resignation as a 
supervisor of the town of Oregon and never after that 
acted as supervisor. (Record, side p. 127.) 

He did not return from Springfield until after April 3, 


1871, the day Dr. Potter was appointed his successor. (Rec. 
side p. 128.) 
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This created a “vacancy” in the office of supervisor of 
the town, the supervisor being one of the appointing board. 

William Schultz was elected a justice of the peace of the 
town in April, 1870, and resigned March 2, 1871. (Record, 
side pages 89 and 124.) 

After his resignation he refused to act as justice any 
longer. (Rec., side pp. 273, and 124.) Schultz’ resignation 


was not only tendered, as counsel for the town say, but it was 


actually filed in the office of the county clerk and by him 
accepted as evidenced by the fact that the resignation was 
duly entered upon the records as the law in such cases pro- 
vided. (See certified copy of such record, top page 78 of 
printed record.) 

Sec. 16 of Chap. 59 on “ Justices and Constables” in force 
at this time, provided as follows: a 

16. Resignation. Resignations of the office of justice of 
the peace and constable shall be made to the clerk of the 
— court of the proper county who shall immediately 
enter the date of every such resignation in the book above 
provided for; which book or a certified copy of an entry in 
— 7 — shall be received as evidence in all courts within 


Gross Statutes of III. (1869), page 394. 


Thus two vacancies existed in the four offices composing 
the board of appointment on the 3d of April, 1871. 


Both vacancies had occurred by “ resignation,” a mode 
expressly recognized in section 1 of the act quoted on page 
13 ante in reference to filling vacancies, and the 2d Section 
expressly provides for filling all vacancies in the offices 
enumerated as composing the board of appointment by the 
appointment of the remaining officers of such appointing | 
board,” except in cases of vacancies in the office of justice of 
the peace. 

But counsel claims that the cases of 

Badger v. Bolles, 93 U. S. 599, and 


People v. Supervisor, 100 III. 332, 
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hold that no “vacancies” can under the Illinois constitu- 
tion legally exist in such offices. , 


We submit that the learned counsel entirely misappre- 
hends the scope and meaning of those decisions. They 
were both cases where the town was endeavoring to escape 
liability to creditors by claiming that there was no offi- 
cer de jure or de facto on whom process could be served. 


And the court in both cases very properly held that a 
mere resignation or de facto vacancy in the office was not 
enough. That there must be some one on whom process 
could be served, and that although there was a de facto 
vacancy of the office, still the officer continued so far as the 
rights of creditors were concerned, to be a de jure officer, sub- 
ject to process until his successor qualified. 


In the case in 100 Ill. the court say, on p. 336: 


“The relator insists that respondent can only cease to be 
supervisor where the rights of creditors are concerned, by both 
the election and qualification of a successor. We are dis- 

to concur in this view.” * * * “A resignation 
ends the term of office, the same as the expiration of the 
time of the tenure of the office does and no more effectually.” 


And in the 93 U. S. this court said, on page 603: 


“In form the office is thereby ended, but to make it ef- 
fectual it must be followed by the qualification of a suc- 


cessor.” 
And again on pages 604 and 605: 


“In Pe * v. Hopson, 1 Den. 574. and in People v. Nos- 
trand, 46 N. Y. 382, it was said, that when a person sets up 
a title to property by virtue of an office, and comes into 
court to recover it, he must show an unquestionable right. 
It is not enough that he is an officer de facto, that he merely 
acts in the office; but he must be an officer de jure, and have 
a right to act. So, we think, where a person being in an 
office, seeks to prevent the performance of its duties to a 
creditor of the town, by a hasty resignation, he must see 
that he resigns not only de facto but de jure; that he resigns 
his office not only, but that a successor is appointed. An 
attempt to create a vacancy at u time when such action is 


--¢ 


--¢ 
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fatal to the creditor will not be helped out by the aid of the 
courts.” 


The vacancy ’’ therefore which is referred to in the first 


section can be created by the “resignation” of the officer, 


even though he is still an officer de jure. | 
The second section uses the word “vacancy” in the same 
sense. ; 


It says: “ Whenever a vacancy shall occur from any 
“‘ cause, (i. e., whenever there are not de facto officers for 
“these r whenever these offices are not actually 
“ by officers discharging the duties of their respective o 
« alth there may be de jure officers who in law have 
“the right to act,) in any or either of the offices enumerated in 
“the foregoing section as composing the board of 1 — 
“ ment of town officers in case of vacancy.” (The “ fo 
ing section” enumerates as such officers the justices of the 
peace, supervisor and town clerk.) “it shall be lawful for the 
“remaining officers of such appointing board” (i. e., those 
who have not “resigned or otherwise created a vacancy,” 
but are de facto as well as de jure officers) “to fill any va- 
“cancy or vacancies thus occurring, — tn cases of vacan- 
“cies in the office of justice of the peace, which shall be filled 
“only by election.” 

There may be one de facto officer legally exercising the 
duties of the office, although there is another de jure officer 


at the same time legully entitled to fill the office. 
‘ Chowning v. Boger, 2 Texas Ct. App. (Civil cases) 
§ 743. 
Diggs v. State, 49 Ala. 311. 
Coryi v. Rhener, 27 Minn. 292. 
Watkins v. Inge, 24 Kas. 613. 


There may be “ vacancies” in town offices created by res- 
ignation, which under the statute authorizes the remaining 
officers of the appointing board to act, although at the same 
time the officers whose “resignations’’ have created the “va- 
cancies” may still be de jure officers so fur at least that proc- 
ess may be served upon them at the suit of creditors of the 
town, until their successors have qualified. 
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There is nothing inconsistent or absurd in the two posi- 
tions. 

In no other way can the provisions of the statute in ref- 
erence to filling vacancies” be reconciled with the require- 
ment of the constitution as construed by the courts to the 
effect that some officer must always exist on whom process 
at the suit of creditors of the town can be served. 


Certainly if there can be a de jure officer legally entitled to 
an office which is at the same time being filled by a de facto 
officer, as we have shown by the authorities cited ante, can 
be the case, then the death of such de facto officer would cre- 
ate a de facto“ vacancy,” until the office was again actually 
filled either by the de jure officer or some one else. 


There would then be a de facto “vacancy” while there 
was at the same time a de jure officer, legally entitled to fill 
the office. 


It seems to us very clear, when it is admitted that Will- 
iam Schultz had “ resigned ” as a justice of the peace of said 
town and that a “ vacancy” existed in that office, as well 
as in the office of supervisor, by the resignation of M. W. 
Smith, that it was lawful for the “remaining officers,” that 
is, for the other justice of the peace and town clerk, “to fill 
“any vacancy or vacancies thus occurring, except as to the 
“vacancy in the office of justice of the peace.” 


The evident policy of the law was to meet just such cases 
as this—where a justice of the peace and supervisor had re- 
signed and thereby ceased to perform the duties imposed on 
them by law—to permit the other officers to immediately 
fill the vacancy occasioned by the supervisor stepping down 
and out of his office, so that the business interests of the 
town might not suffer by the delay which would be occa- 
sioned by taking any other course. 


According to the theory of defendant’s counsel a vacancy 
in the office of supervisor could only be tilled by both jus- 
tices of the peace of the town participating in the appoint- 
ment of a successor. If one of the justices has “ resigned,” 


ry 


is dead, or has removed from the town, so that a “vacan- 
cy ” thereby exists in his office, it is necessary to have that 
“ vacancy” filled (which can only be done by election on 
due notice), before the “ vacancy ” in office of supervisor can 
be filled by appointment. 


As the supervisor is the legal representative of the town, 
and the one who must make defense in any suit brought 
against it, if any defense is to be made, and perform other 
important duties as the head of the corporation, which re- 
quire immediate action (see Gross Stat. 1869, p. 752 and 
755, Sec. 4) it would be sometimes very embarrassing and 
injurious to the interests of the town ifa “vacancy ” in that 
office could not be filled without calling and holding an 
election. 


Again, it might be said with equal force that no legal 
special election could be held to fill the office of a justice of 
the peace where one had “resigned,” because he still 
continues to be a de jure officer until his successor is elected 
and has qualified, or else we must say that the word “ va- 
cancies” in section 10, article IV, which gives the right to 
hold an election at a special town meeting “ to fill vacancies 
“in the office of justice of the peace,” means there an office 
in which there is no acting or de facto officer (although there 
may be a de jure officer bound by law to act until his suc- 
cessor is qualified), and the same word means something 
else in section 2, article VII, where it expressly says that 
“whenever a vacancy shall occur from aug cause,” etc. 


In 1 Dillon on Municip. Corp., § 222, the author says: 


“ At common law, there must be a vacancy in the office 
“existing at the time f the election; ‘for one can not,’ says 
“Mr. Willcock, ‘be elected to a corporate office in rever- 
“sion. And the same doctrine has been recognized in this 
“country, and a vacancy must exist before an election to 
“fill it can be ordered, and an election to fill an anticipated 
‘‘vacancy is not valid, unless expressly ordered by the 
“ charter or statute. 


“ Elections, however, in advance of the expiration of the 
“regular term of the incumbent of an office, are always 
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“ provided: for and held, but such cases are not elections to 
“ vacancies within the meaning of the rule under considera- 
tio 
(6) The finding of the appointing board that a vacancy 
existed in the office of supervisor by the resignation of 
Mortimer W. Smith (who had filed his resignation with the 
town clerk before he took his seat as a member of the legis- 
lature) at the time they appointed Elias S. Potter, is conclu- 
sive upon that point. 
‘Wood v. Peake, 8 Johns. 69. 
Cotton v. Beardsley, 38 Barb. 51. 
People v. Seaman, 5 Denio, 412. 
Green v. Burke, 23 Wend. 502. 
See, also, on this point, People v. Lieb, 85 Ill. 487 and 488, 
where the doctrine laid down by the above cases is quoted, 
with approval. : 


(c) Assuming, however, that we are wrong in our con- 
struction of this statute, and assuming therefore that “the 
remaining officers of such appointing board,” in this case 
included Schultz, the justice of the peace, who had certain- 
ly atteiupted to create a vacancy” in his office by resigna- 
tion, then we have a public duty cast by law upon those 
three remaining officers,”’ viz.: 

The town clerk (F. H. Marsh); the justice who had not 
resigned (J. H. Cartwright), and the justice who had (Wm. 
Schultz). 


In such a case we submit that it was proper for a majori- 
ty of these three to act, and a majority did act, namely, 
the town clerk and one justice. (Record side pp. 187 and 
271.) 


In Cooley v. O Connor, 12 Wall., on page 398, this court 
laid down the Jaw on this point as follows: 


It is true that when an authority is given jointly to sev- 
eral persons they must generally act jointly or their acts 
are invalid. This is a general rule for private agencies, 
though it is not universal in its application. But the rule 
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is othrewise when the authority is of a public nature as it 
was in this case. The commissioners were public agents 
clothed with public authority. They were created a 
to perform a governmental function, and it is a familiar 
principle that an authority given to several for public 
purposes may be executed by a majority of their number.” 
“In public ies an authority executed by a majority 
would be held obligatory and a good execution of it.” 
Story on Agency, 7th Ed., § 42, note 6. 
Commonwealth v. Canal Commissioners, 9 Watts, 466; 
(See the able opinion of Gibson, Chief Justice, on 
pages 470 to 472, and authorities cited by him.) 
Caldwell v. Harrison, 11 Ala. 756. 


The case of Anthony v. County of Jasper, 101 U. S. 698, 
cited by opposite counsel on page 39 of his brief, does not 
even pretend to antagonize this proposition of law. 

In that case the law required the bonds to be signed by 
the presiding justice and clerk of the county court, and at 
the time the bonds were actually issued the law also re- 
quired a certificate by the auditor of State which was not 
obtained. The two acts were. separate and distinct and the 
rule which authorizes a majority to act where a public duty 
is cast upon three or inore persons could not, of course, 
have any application. 

The expression quoted by counsel for the town from the 
opinion in that case must be read in the light of the case 
then before the court. Then it will be seen that it is in 
perfect harmony with the rule laid down in 12 Wall. 398, 
above cited. 


We admit, however, that all the authorities are not har- 
monious on this point and that a different rule obtains in 
New York, first announced by the courts and then put 
into the statute law of the State. 

See Crocker v. Crane, 21 Wend., on p. 218, and the 
other cases cited by counsel for the town. 


But we deny that such is the law of Illinois. 


In : Louk v. Woods 15 III. 262, cited by counsel for 
the town, the court decided that the report of two road 
viewers was good, although the law provided that three 
viewers should be appointed, who should view the ground 
and make the report, saying, page 262: 

“But although the report in this case is signed by only 
two of the viewers, and does not show, nor is there any 
evidence that the third viewer was present and consulting, 

et according to the presumption held in Doughty against 
Hope we shall presume that he was present and consulting 
until the contrary is shown.“ 


The court to be sure does cite authorities to show that if 
all are present and consulting a majority may decide. But 
that was as far as it was necessary for the court in that case 
to go in order to uphold the action of the majority. We 


can only conjecture but do not know what the court would 


have held in a case like the present, where it was shown 
that only the majority were present or were notified of the 
meeting. But as the law never requires a useless act, it 
would seem, if the action of the balance of the board would 
be good provided a notice had been given to Schultz, that 
his refusal to act (Record side p. 273) ought to dispense with 
the requirement of a notice to him. 

We submit in conclusion that the law on this question in 
Illinois is settled by the following stutute. Sec. 9, Chap. 
131 of the Revised Statutes of Illinois—entitled “Construc- 
tion of Statutes ”—declares as follows: 

“Words purporting to give a joint authority to three or 
more public officers or other persons shall be construed 
as giving such authority to a majority of such officers or 
persons. 

Revised Statutes of Illinois in ſorce July 1, 1874. Chap. 
131, Sec. 9. 

This declaratory statute should be construed to operate 
retrospectively. 

Satterlee v. Matthewson, 2 Peters, 380, 411. 


Such retrospective operation does not impair the obliga- 
tion of any contract and is not unconstitutional. 
Anderson v. Town of Santa Anna, 116 U. 8. 364 (a 
3 bond case). 
Town of Beloit v. Morgan, 7 Wall. 619 (another 
municipal bond case). 


5. If Potter was not, as we claim, a DE JURE supervisor, 
still, he was at least a DE FACTO supervisor, and as such his acts 
are legal and binding 20 far as the rights and intereste of the 
defendant in error, a bona fide purchaser of the bonds and a 
stranger to the whole proceeding, are concerned. 

The only defect in the title of Dr. Potter to the office of 
supervisor ever claimed by the other side is that Wm. 
Schultz, the resigned justice of the peace, did not have notice 
of, or participate in the action of the appointing board in 
appointing him. 


But the fact remains that the balance of the appointing 
board did appoint Potter supervisor, and that Potter took 
the oath of office and filed his official bond, (Record side 
pages 187-189 and 271-273) and acted as supervisor. The 
register of officers in the county clerk’s office (Record side p. 
89) as well as the town records, showed him to be super- 
visor. (See Record side pages 187, 274 and 275.) 


The auditor of the State, too, recognized him as the super- 
visor of the town and registered the bonds on his certificate. 
(Record side pages 85 and 260.) 


There was nothing in the town, county or State records to 
warn the defendant in error or other persons purchasing the 
bonds that Potter was not the supervisor of the town, but on 
the contrary, the town records, the county records and the 
State records all showed that he was recognized by the town, 
county and State officials, who were best able to know, as 
the legal supervisor of the town. 


The defendant in error and her two brothers (from 
whom she purchased part of the bonds which she holds), 
all swear that they had no notice whatever when they pur- 
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chased the bonds, that Potter was not the legal surper visor 
of the town, but supposed of course that he was. (Record 
side pp. 240, 239, 229.) 


Under these circumstances were not the acts of Potter as 
the de facto supervisor of the town as valid and binding, so 
far as the defendant in error’s rights are concerned, as 
though he had been a de jure officer? 

“An officer de facto is one who exercises an office 
under color of right, by virtue of some appointment or 
election, or of such acquiescence of the public as will au- 
thorize the presumption, at least, of a colorable appoint- 


ment or election, being distinguished, on the one hand, 
from a mere usurper of office, and on the other from an 


officer de jure.” 
1 Greenleaf on Evidence, § 92, note 1, and cases 


there cited. 
People v. Lieb, 85 IIl., on pages 488 and 489. 


If one who has been improperly and illegally appointed 
to a town office in Illinois accepts the appointment and 
qualifies, that is an entry into the office, even before any 
actual duties of the office have been discharged, and makes 
him a de facto officer and “obligated to perform its duties 
when called upon.” 

People v. Callaghan, 83 III., on pages 134-135. 


Municipal bonds issued by a de facto officer are as valid and 
binding when in the hands of an innocent purchaser as 
though the bonds had been issued by a de jure officer. 

County of Ralls v. Douglass, 105 U. S. 728. 

“It is a well settled principle that the acts of officers de 
facto are as valid and effectual, when they concern the pub- 
lie or the rights of third persons, as though they were offi- 

cers de jure.’ 

| Trumbo v. People, 75 IIl. 565 and cases there cited. 

The law does not make any distinction whatever between 
the acts of a de facto and a de jure officer, where the rights of 
third persons are involved. 
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| Whether a party dealing with a DE FACTO officer has or has not 
notice that he is not @ DE JURE officer, makes no difference what- 
e ver. 


The acts of the de facto officer are just as valid and bind- 
ing in the one case as the other. 


Indeed a third person is bound to accept the acts of a 
de facto officer, even if he knows that he is not a de jure 
officer. The law will not permit a third person in such a 
collateral way to call in question the title of a de facto officer. 
That must be done by a direct proceeding. 

Trumbo v. People, 75 III., on page 565, and cases 
cited. 

Town of Lewiston v. Proctor, 23 III. 535. 

People v. Lieb, 85 IIl., on page 489. 


The counsel for the plaintiff in error cites on page 40 of 
his brief, three cases in support of his contention, that 
the acts of a de facto officer are not valid in favor of third 
parties who have notice of his defective title. 


We submit that not one of the cases relied upon support 
the claim. 2 


In Lippincott v. Town of Pana, 92 III. 31, the election was 
held void, because conducted by a moderator and town 
clerk, instead of being conducted as general elections are 
required to be conducted, which are presided over by the 
supervisor, assessor und collector, and two clerks. 


The question of good faith or want of goud faith on the 
part of the moderator and town clerk, or the voters, had 
nothing whatever to do with the decision of the court in 
holding the bonds void. 

It is proper to remark here that these same identical 
bonds were held good by this court in Pana v. Bowler, 107 
U. S. 529. 

In the case of Rhodes v. McDonald, 24 Miss. 418, another 


of the cases relied on by opposite counsel, there is no inti- 
mation even that a third person dealing with a de facto 
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officer, would not be protected as to the acts of the officer 
where he had notice of the officer’s defective title. 


The court say: 


“The rule, too well settled to be questioned, that where 
one comes into office by color of title, his acts performed in 
the discharge of the duties of such office are valid, so far as 
the rights of third persons who have an interest in the acts 
done and the public are concerned, applies to this case: 
The People v. Collins, 7 J. R. 549; Me Vu v. Lancaster, 9 S. 
& M. 589; Riddle v. County of Bedford, 7 Serg. & R 392. 5 

J * 


But it is contended that however just the rule may be 
upon which the acts of an officer de facto, in regard to the 
public and to strangers, are held to be valid, a different 
principle applies to the party himself; and doubtless this is 
true, to some extent. An officer de facto will never be 
permitted to have the benefit of hisown unauthorized acts; 
or, in other words, when they are performed for his own 
benefit, exclusively, they will be regarded as void.“ 


In People v. Weber, 86 III. 283, the last case cited by 
counsel for the town on this point, the suit was brought by 
the de facto officer himself, and the court say (pages 284, 
285): 

“We believe the rule to be when one claims rights as an 
officer, by virtue of his office, he must show that he is 
legally entitled to act; that he is an officer de jure as well 
as de facto. * * The acts of ade facto officer are valid 
only so far as the rights of the public, or of third persons 
having an interest in such acts, are involved. Butsuch an 
officer can claim nothing for himself. The title of such 
officer can not be inquired into m a collateral way between third 
parties, but it may be inquired into when he is suing in his 
own right; as, when he is suing for money had and re- 
ceived, to recover the fees of an officer against a wrongful 
intruder: Glascock v. Lyons, 20 Ind. 1.; United States v. 
Addison, 22 How. 174.” 


This very case shows, we submit, that the position of our 
opponent is wrong. 


If for example the railroad company in this case had re- 
fused to receive the bonds tendered thein by Potter as su- 


. 
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pervisor, on the ground that his title to the office of super- 
visor was defective because Schultz, the resigned justice of 
the peace, had not participated in his appointment and had 
thereupon brought mandamus proceedings against the town 
for new bonds (showing that the town was estopped by mat- 
ter in pais from objecting that the road was not completed 


before April 1, 1871) and insisting that Potter was not a de 


jure supervisor, would not the decision in this very case re- 
lied upon by opposite counsel have been cited by the town 
to show that the title of the officer could not be inquired into in a 
collateral way in such a suit.” 

If the railroad company could not even question the title 
of Potter on a suit for the bonds, can it be claimed that the 
bonds were void in the hands of the railroad company 
on the ground that his title was defective? ; 


But even though the town might successfully defend 
against the bonds on that ground if the railroad company 
had brought suit upon them, it by no means follows that 
the same defense can be made when the suit is brought by 
an innocent purchaser of the bonds. 


6. For the purposes of this litigation Potter must be treated 
as either a DE JURE or @ DE FACTO supervisor, as that matter has 
become RLS ADJUDICATA by reason of the judgment in the Wallace 
case. 


On the 18th of January, 1873, Alexander Wallace, a 
brother of the defendant in error, brought suit in the court 
below upon some of the earlier coupons detached from part 
of the same bonds from which other coupons were detached 
which were sued upon in this case. (See Record side pages 
195, 199-212, 99, 118, 119.) 


That suit was brought in the, name of Alexander Wal- 
lace as a matter of convenience. He did not own the cou- 
pons, but Mrs. Jennings, the defendant in error herein, did 
and the suit was for her use and benefit. (Record side pp. 
219, 220 and 206.) 
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In that case the defendant filed the general issue duly 
sworn to. (See Stipulation side p. 196.) 


This sworn plea under the practice in Illinois put in issue 
the execution of the bonds and the plaintiff could not re- 
cover without proof thereof. 

Strong v. Linington, 8 Appellate Ct. R. 443-4. 
Hinton v. Husbands, 3 Scam. 187. 

Zuel v. Bowen, 78 III. 234. 

Davis v. Scarritt, 17 Ill. 202. 


It was necessary for the plaintiff in the Wallace case, in 
order to recover, to establish that Elias S. Potter not only 
executed the bonds in question, but that he was either a de 
facto or de jure supervisor of the town of Oregon when he 
did it, in order to recover. The fact that the bonds were 
held by an innocent purchaser did not render such proof 
any the less necessary. 

Bissell v. Township of Spring Valley, 110 U. S. 162. 
Anthony v. County of Jasper, 101 U. S. 693. 


In the case last cited the chief justice says on page 699: 


“ Purchasers of municipal securities must always take the 
risk of the genuineness of the official signatures of those 
who execute the paper they buy. This includes not only 
the genuineness of the signature itself, but the official char- 
acter of him who makes it.“ 


The question, therefore, of whether Potter was or was not 
supervisor of said town when he executed these bonds must 
have been adjudicated against the defendant as the general 
issue, sworn to, was pleaded. 

This point the record itself shows, was necessarily de- 
termined; “that is, the verdict in the suit could not have been 
rendered withaut deciding that matter.” 

The verdict and judgment (see Record side pages 214, 
215) therefore, in the Wallace case, amounted to res adju- 
dicata upon this question. 

See the case of Packet Co. v. Sickles, 5 Wall. 592-3, where 
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the law on this point is well expressed by Mr. Justice Nel- 
son, as follows: 


It must appear by the record of the prior suit, that the par- 
ticular controversy sought to be concluded was necessarily 
tried and determined—that is, if the record of the former 
trial shows that the verdict could not have been rendered 
without deciding the particular matter, it will be considered 
as having settled that matter es to all future actions between 
the parties, and further, in cases where the record itself 
does not show that the matter was necessarily and directly 
found by the jury, evidence aliunde consistent with the rec- 
ord may be received to prove the fact.” 


To the same effect see Russell v. Place, 94 U. S. 608. 


But the record shows not only that this point must necessarily 
have been decided but also that this point was in fact decided by 
Judge Blodgett in the Wallace case. See his charge to the 
jury in that case on side pages 206 and 207 of the record, 
where he said: 


„They (defendant's counsel) claim that the appointment of 
Dr. Potter by the board was unauthorized, that is by a single 
justice of the peace and town clerk, and that therefore it did 
not amount, as I understand, to even an appointment de 
facto. With reference, then, to the first point made in regard 
to the 1 —— of the supervisor, I shall charge you that 
under the township organization law, as it stood in this 
State at the time this transaction took place, the appointment 
made and entered upon the books of the town, by the town 
clerk, created or rather invested the appointee with the pow- 
ers and duties of the supervisor, de facto; that on his accept- 
ing the appointment and filing his bond and oath of office, 
he became invested with the duties of supervisor, and that 
until he was ousted by judiciai process, his acts were bind- 
ing upon the town as the supervisor of the town, in the same 
manner as if he had been duly elected; that strangers deal- 
ing with the town or in its corporate capacity finding upon 
the records the entries in due form of law, showing his 
appointment, would be entitled to be protected in all deal- 
ings with him as the proper officer of the town.” 


This was all shown in the trial of the present case in the 
court below, and the facts to which we have adverted 
bearing upon this point are uncontradicted, and we insist 
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that it makes out a clear case of res adjudicata on this 
point. 

The fact that the plaintiff in this case was the real party 
in interest in the Wallace suit makes that judgment a res 
adjudicata, just as effectually as though the suit had been 
prosecuted in her name. 

Cromwell v. Sac County, 94 U. S. 352, 359, 360. 
Freeman on Judgments, Sec. 175, and gages there 
cited. : 

The fact that the first suit was brought upon coupons 
detached from part of the bonds is immaterial, as long as 
they are a part of the same issue. 

Beloit v. Morgan, 7 Wall. 619, and cases there cited. 
Aurora City v. West, Id. 96. 

Davis v. Brown, 94 U. S. 428. 

Elgin v. Marshall, 106 U. S. 579. 

City of Opelika v. Daniel, 109 U. S. 108. 


II. 


SHOULD THE ELECTION HAVE BEEN HELD AND CONDUCTED 
AND RETURN THEREOF MADE AS THE LAW REQUIRES FOR 
GENERAL ELECTIONS, OR FOR THE ELECTION OF TOWN OFFI- 


CERS? 


The counsel for plaintiff in error insists that the town 
should not be required to pay these bonds because the 
election held June 23, 1870, (see Rec. side p. 180-184) was not 
conducted as general elections are required to be conducted 
but was conducted as elections for town — were 
required to be conducted. 


1. We submit that the act of March 30, 1869, under 
the authority of which the bonds were issued, required the 
election to be held and conducted, and return thereof made 
in the manner prescribed by the law of the organization of 
the body in which it was held. 


All township officers are elected at an election held at 
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the annual town meeting in April, which is presided over 
by the town clerk (or in his absence by a clerk chosen by 
the electors for the occasion) and a moderator, who are paid 
by the town. 
Gross’ Statutes III. 1869, Arts. IV and V, pp. 744-748 
and 753, Secs. 5 and 8. 


General elections are presided over by three judges of 
election (the supervisor, assessor and collector in towns 
acting under township organization, being er officio judges 
of election) and two clerks, whose services are paid for out of 
the county treasury. 

Gross’ Statutes III. 1869, p. 778 Sec. 1, and page 
244 Sec. 10, and pages 248-9 Sec. 36. 


The clerk of the County Court is required to issue the 
notices for general elections. 
Gross’ Stat. 1869, p. 244 Sec. 11. 


But notices of town meetings for the election of town 
officers are to be given by the town clerk. 
Gross’ Stat. 1869, p. 744 sec. 1, and page 746 sec. 
9. 


Returns of general election8*are required to be made by 
the judges of election and clerks to the clerk of the County 
Court and he issues the certificate of election to the county 
officers elected. 

Gross Stat. 1869, pp. 247-8 Secs. 28 to 34. 


Returns of town elections are required to be made out and 
signed by the moderator and the clerk (who may or may 
not be the town clerk—see Secs. 3 and 4 page 747, Gross 
Stat. 1869,) and filed in the office of the town clerk within 
two days—who issues a notice or certificate of election to 
the officers elected unless the poll list shows that they were 
present at the election and thus presumptively had notice of 
their election. 

Gross Stat. 1869, page 748, Art. V, Secs. 22, 14 and 
23. : 
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The town clerk is also required to file in the office of the 
county clerk a list of the names of all town officers elected 
within twenty days. 

Gross Stat. 1868, page 748, Sec. 24. 


And sections 4 and 5 of Art. IX, provide, also, in refer- _ 


ence to justices and constables who are elected at the same 
time, as follows: 


% 4. eturn of justices and constables elected. The town 
clerk, immediately after the election of justice of the peace, 
or the qualifying of any constable elected or appointed in 
their respective towns, shall return to the county clerk of 
their respective counties the names of such justices and 


constables.” 


“85. Omitting such return. If any town clerk shall will- 
fully omit to make such return, such omission,” etc., etc. 


By the Revised Statutes of 1874 the township organization 
law was amended so as to provide for more than one voting 
place in a township, at elections for township officers. This 
act required theelectors, at the extra voting places, to choose 
one assistant moderator and one assistant clerk for each 
ballot box, ete. 


“And at the closing of the polls all of such ballot boxes 
shall be brought together at the polling place where the 
town clerk acts as clerk of the election, and the votes shall 
be canvassed at the same time and in the same manner and 
return thereof made the same as if all the votes had been cast in 
the same ballot box.” 


Revised Statutes III. 1874, p. 1015, Sec. 67. 

This clearly shows that the legislature looked upon the 
filing of the election report of town elections, in the office 
of the town clerk who issues the notice of the election, as a 
“return.” — 

This shows that the learned counsel for the town is in 
error in claiming that no “ return” was required to be made 
of elections of township officers. 


The claim of counsel for plaintiff in error that the vote 
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for town officers at the town meeting is not an election 
is also clearly untenable. 


The township organization law in force when the act of 
March 30, 1869, was enacted, over and over again refers to 
such balloting for town officers as an “ election.” 


In Art. V, of the Township Organization law, the word 
“ election” is used ten times when referring to this balloting 
for town officers. See Gross Stat. 1869, Art. V, pages 746 
748. 


For example, Sec. 7 says : 


It shall not be lawful for the electors at the annual town 
meeting to commence the transaction of any business ex- 
cept that which shall pertain to the organization of the 
meeting and the election of the officers of the town, until the 
hour of 2 o’clock,” ete. ' . 


Sec. 10. If any person offering to vote at any election 
or upon any question arising at such town meeting shall be 
challenged as an unqualified voter, the presiding officer 
shall proceed thereupon in like manner as the judges at the 
general elections are required, adapting the oath to the cir- 
cumstances of the town meeting. 


Sec. 13. * “at all town meetings and elections of 
town officers, the polls may be closed at four o’clock in 
the afternoon, but may be kept open until a later hour in 
the discretion of the electors.’ 


Sec. 15. “Before the electors shall proceed to elect any 
town officers, proclamation shall be made of the o rm, of 
the polls by the town clerk, and proclamation shall in like 
manner be made of each adjournment, and of the opening 
and closing of the polls, until the election is ended.” 


The act of March 30, 1869, under which the bonds in 
question were issued, did not require the election to be 
“held and conducted and return thereof made as general 
elections,” as was the case in Lippincott v. Town of Pana, 92 
III. 28, and Pana v. Bowler, 107 U. S. 529. The act is silent 
as to what law shall govern, whether the general election 
law, or the law for the election of town officers. 
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It says: 


“ And such election shall be held and conducted, and 
return thereof made as is provided by law; and in any vil- 
lage or city, as is provided by the law under which the 
same is incorporated, and an additional return shall be 
made to one of the directors of said company.” (Rec. top 
page 4.) 

It would seem that the legislature intended to refer to the 
law governing the election of town officers, because: 


(a.) The expenses of the election ought to fall on the 
town and not on the people of the whole county, as this 
was a town matter. 


It could only fall on the town, as we have shown, by 
being conducted as it was. 


(ö.) The town clerk, and not the clerk of the county 
court, was by this very act of March 30, 1869, required 
to give the notice of the election. (See Rec. top page 4, 
Sec. 6.) It was therefore more appropriate that the returns 
should be made to him than to the county clerk, as the law 
required in case of general elections. 


(c.) If the election had been conducted, and return 
thereof made, as the law required for general elections, 
then there would have been no town record preserved what- 
ever of the result of the election to which the public or 
the town officers could refer for authentic information on 
the subject. But if the act required the election to be con- 
ducted, and return thereof made, as the law required for 
the election of town officers, then the town clerk’s office 
would show not only the proposition submitted, but also 
the result of the election. And the county clerk’s office 
would also show the result of the election, as the town 
clerk was required to report to the county clerk the names 
of the town officers elected, as we have before shown. In 
this case the town clerk did make a report to the county 
clerk of the result of the election, which was duly filed in 
the county clerk’s office. (See Rec. side p. 191.) 
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(d.) Ifthe report of the election had been made to the 
county clerk and not to the town clerk how could the coun- 
ty clerk make any proper record of the proceeding without 
having before him the petition or notice of the election 
which contained in detail the conditions on which the aid 
was voted? 


(e.) The town clerk was by the act directed to issue the 
bonds (with the concurrence of another town officer, viz., 
the supervisor) in accordance with the expressed desire of 
the voters. It was similar to the issuing of a certificate 
of election to the town officers elected. 


Why should we infer that the legislature intended the 
returns to be made to the county clerk who did not issue 
the bonds? 


(f.) If the language of the act is ambiguous and can be 
made to apply to general elections as well as to town elec- 
tions, then we submit the rule laid down by the Illinois 
Supreme Court in a similar case (Edwards v. People, 88 Ill. 
on page 346) should apply. There the court said: 

“The language conferring the power to vote is somewhat 
ambiguous, but it should receive a reasonable construction, 
such as will sustain if possible the acts had under it and the 
rights acquired by virtue of the acts.” 

This court also has decided that where there is doubt and 
ambiguity as to the proper construction of an enabling act, 
it will not disturb “ the practical construction put upon the 
statute at the time the bonds were issued by those immedi- 
ately interested in executing its provisions.” 

Kirkbride v. Lafayette County, 108 U. S. on pages 211, 
212. 


To the same effect see, also, 
James v. Milwaukee, 16 Wall. p. 162. 
Meyer v. Muscatine, 1 Wall. on. p. 391. 
Van Hostrup v. Madison, 1 Wall. p. 297. 


(g.) We submit, in conclusion, that the Supreme Court 
of Illinois has decided this point in favor of the construction 
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we contend for before the bonds in question were issued. 


In People v. Dutcher, 56 Ill. 145 (Sept. term, 1870), a man- 
damus proceeding was instituted against the town of Am- 
boy, to compel it to issue bonds in accordance with a vote 


taken June 25, 1869. 

The town set up, among other things, as a defense, that 
the vote was taken at a town meeting presided over by a 
moderator and town clerk, instead of being conducted as the 
laws regulating general elections required. 


The act authorizing the vote required thirty days notice 
of the “ election,” but did not specify under which law it 
should be held and conducted. 


The court held it must be conducted as election for town- 
ship officers were required to be conducted—saying, on 


page 147: 
“Do the provisions of the charter authorizing the vote in 


this case require that it shall be under the general election 


laws or under the law establishing township organization? 
Amboy being a township, organized — * the general 
township law, the presumption would be, unless a contrary 
intention was expressed, that the election should be held 
in the mode prescribed for its government. Where legisla- 
tion is adopted in reference to the action of an incorporated body 
and no mode is prescribed in which it shall be performed, the 


presumption must be indulged that it is intended that the body 


shall act through its officers, and in the course usually adopted 
and authorized by the law governing the action of the body. 
And this being the rule, when the legislature has authorized this 
township as a corporate body to hold an election, and has pre- 
scribed no mode, a majority of the court hold that it was designed 
to authorize it to be in the manner township elections are required 
to be held in the election of their officers, and not under the gen- 
eral election laws. And it appears that this election was con- 
ducted in conformity to the law of its organization. And 
in this there was no error.” 


In People v. Town of Laenna, 67 Ill. on page 67, the same 
court say, in speaking of another act which expressly required 
the election to be conducted as in case of general election— 


page 67 · 5 
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This act required the election to be conducted in the 
same manner as provided by the laws of this State for 
general elections. 


That this election was not so conducted, is admitted, but 
it is insisted the term ‘ general election’ must be interpreted 
in connection with and in reference to the different munic- 
ipalities authorized to subscribe. This may be admitted, 
but it does not help the case. ‘General,’ as found in the 
act, can not mean ‘regular.’ It means precisely what is 
expressed—that the election shall be taken and held to be a 
general election, and have all the requisities of such an 
election. There must be judges and clerks; there must be 
a registry of voters, and all else required by the general 
election law. Was the act of the legislature silent upon the 
manner of holding and conducting the election, then, most cer- 
— as the court said in The People ex rel., eic., v. Dutcher, 
56 III. 144, the election might be conducted in the manner pre- 
scribed by the law of the organization of the body ix which it is 
held vis isa fair presumption; but when the legislature 
expressly declares the election shall be conducted as a gen- 
eral election, the presumption can not obtain.” 


In Dunnovan v. Green, 57 III. 67, (Sept. term, 1870,) the 
court again said: 

“In the case of People v. Dutcher, 56 Ill. 144, it was held 
that under the law of 1865 a registry was not required in a 
township election of this character; that unless otherwise ez- 
pressed the 13 is that it was intended where power is 
given to hold an election in a township it shall be held in the 
same manner as other town elections, and as no registry of the 
voters is required but is excepted for town meetings at which 
town officers are elected, the registry law does not apply to 
an election of this character. That case is decisive of this 
question.” 


In Town of Windsor v. Hallett, 97 III. 208, 209, the 9th 
section of the enabling act, then before the court, provided 
that the town clerk,on receiving the required petition, should 
“immediately give the notice required by law for an elec- 
tion to be held by the legal voters of * * * such town- 
ship, at the usual place of holding elections.” The act was 
silent as to what law should apply. The court held that 
the election should be conducted as elections at town meet- 
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ings for town officers were required to be conducted, say- 
ing: 

“ At the annual meeting an election is held for officers by 
opening poll-books, receiving ballots, making tally lists and 
ascertaining and certifying who is elected—and this was for 
an election, not of officers, but to determine the question 
submitted to their votes. The 9th section of the charter 

uires an election and not a town meeting. The latter, 
in its proper sense, is not an election. It is a meeting for 
the transaction of the business of the town, the adoption of 
by-laws, and other mutters of that character. But at an 


annual town meeting those engaged in it hold an election con- 


ducted like other elections for tie town officers, and such an elec- 
tion was no doubt contemplated by the framers of the 9th sec- 
tion.” 

We admit that since these bonds were issued the Illinois 
Supreme Court has departed somewhat from the rule laid 
down in these authorities but we insist that the earlier and 
not the later decision upon this question should govern the 
determination of this case. . . 

“The sound and true rule is that if a contract, when 
made, is valid by the laws of the State as then expounded 
by all the departments of the government and administered 
by its courts of justice, its validity and obligation can not 
be impaired by any subsequent act of the legislature or de- 
cision of its courts altering the construction of the law.” 

Ohio Life Ins. Co. v. Debolt, 16 How. 416. 
Anderson v. Santa Anna, 116 U. S. 361, 362. 
Green County v. Conness, 109 U. S. 104. 
Douglass v. County of Pike, 101 U. S. 677, 687. 
Taylor v. Ypsilanti, 105 U. S. 60. 


2. The town is estopped by the recitals in the bonds from 
now asserting that the election was not properly conducted. 

The learned counsel for plaintiff in error contends that 
the recitals do not conclude the town, because, 


First, the officers who issued the bonds were not author- 
ized to make any conclusive recitals on that point. 


6— — » 


Second, that the recitals are not specific enough to estop 
the town from showing that the election was improperly 
conducted. 


In reply to the first objection we need simply to refer to 
the case of Pana v. Bowler, 107 U. S. 529, 539-543. 


In that case the bonds were issued and dated June 28, 
1873, after the adoption of the new Illinois Constitution of 
1870. 


The election was held April 30, 1870. 


They were issued by the supervisor and town clerk of an 
Illinois township, the same as in the case at bar. The en- 
abling act under the authority of which the bonds were 
ismed required the election to be held and conducted as in 
“ general elections.” 


And the Supreme Court of Illinois had held the bonds 
involved in that case void in the hands of an innocent pur- 
chaser because the election was conducted as town elections 
are conducted. 


Yet in the face of this decision by the Illinois Supreme 
Court this court held the bonds good on the ground that 
the supervisor and town clerk were the representa- 
tives of the town in that behalf. That these officers 
were required to decide before they issued the bonds, 
whether the conditions of the law had been complied 
with. That one of those conditions was that before the 
bonds should be issued a favorable vote should be ob- 
tained at a popular election to be held in accordance with 
the requirements of the act. That it therefore became the 
duty of these officers to pass upon that question before issu- 
ing the bonds and their decision that the conditions had 
been complied with shown by the recitals in the bond was 
conclusive upon the town when suit was brought on the 
bonds by a bona fide purchaser. 


The counsel for the plaintiff in error seems to be labor- 
ing under the impression that an exception to the general 
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rule ought to be made in this case, because the constitu- 
tion as well as the statute required as a condition pre- 
cedent the holding of the popular election. 


What additional force, we ask, does that add to the require- 
ment of the enabling act ? | 


The sacredness with which we are wont to look upon a consti- 
tutional enactment should not make us lose sight of the fact that 
a statutory enactment (if not unconstitutional), is just as aood 


law as a constitutional enactment. 


The counsel for the town in the case of Pana v. Bowler 
evidently sought to impress the court with the idea that 
there was something peculiar about the case, and that a 
different rule should apply because the constitution of the State 
required the election to be held. 


In reply to this idea Mr. Justice Wood, in delivering the 
unanimous opinion of the court, very aptly said (see pp. 
539, 540 of 107 U. S): | 


„It is clear that this case in no wise differs from other 
cases where the holding of an election and a vote of the 
people in favor of an issue of bonds is made by law a condi- 
tion precedent upon which the authority to issue bonds 
— = 


This court has _ and again decided that if a munici- 

| body has lawful power to issue bonds or other negotia- 

le securities, dependent only upon the adoption of certain 
preliminary procecdings, such as a popular election of the 
constituent body, the holder in faith has the right to 
assume that such preliminary proceedings have taken place 
if the fact be certified on the face of the bonds by the au- 


thorities, whose primary duty it is to ascertain it: Lynde v. 


The County, 16 Wall. 6; Town of Coloma v. Eaves, 92 U. 8. 
484; Commissioners v. January, 94 Id., 202; Commissioners 
v. Bolles, Id. 104; County of Warren v. Marcy, 97 Id., 96.” 


And on page 541: 


“We can not follow the decision of the Supreme Court of 
Illinois in Lippincott v. Town of Pana, ubi supra, without 
overruling a uniform current of the decisions of this court, 
beginning with Commissioners of Knox County v. Aspinwall, 
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21 How. 539, and continuing down to the present time. 
The rights of the bona fide holder of negotiable municipal 
bonds, as we have stated them in this opinion, are too firmly 
settled by the decisions of this court to be shaken. 


Our conclusion is, therefore, that the bonds in question in 
this case are valid in the hands of a bona fide holder, not- 
withstanding the — — in the conduct of the election 
by which they were claimed to be authorized.” 

It must be remembered that the election was presided 
over by a moderator and clerk in the town of Pana case, 
and the bonds were issued, years afterward, by the super- 
visor and town clerk. So that case completely explodes the 
theory of the counsel for plaintiff in error that the supervisor 
and town clerk could not make a conclusive recital. 


We now come to the second objection, that the recitals 
themselves ure not specific enough. : 


In connection with this objection we desire to call atten- 
tion to the fact that a pretended election at least—one that 
the officers of the town, county and State treated as a legal 
election, was held June 23, 1870. 

(See transcripts from town, county and State records. 
Printed Revord, side pp. 179-184, 191, 261, 258 
and 85.) —— 


It was also admitted by stipulation on the trial as ſol - 
lows: eee 

“ Tt is further admitted that no vote was taken in the town of 
Oregon, upon the question of issuing the bonds involved in this 
suit subsequent to the vote taken June 23, 1870, which said 
vote was taken on the written application and election notice 
— * of which are attached to stipulation, dated April 28, 
1884.“ (Rec. side p. 198). 

The bonds in effect recite that they wese issued “ under 
authority of” and “ by virtue of,” the act of March 30, 1869. 
We shall discuss these recitals hereafter inore at length 
under another point. (See pages 61-65 of brief.) 


It is true the act of March 30, 1869, did not limit the 
right to hold the election to a time prior to the adoption of 


— 
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the constitution (July 2, 1870), but that the constitution did. 
But it is admitted that the election in question was held before 
and not after July 2, 1870. 
What difference does it make then in the practical effect 


of the recital from what it would have been if tho recital 
had stated that the election was held before July 2, 18707 


These bonds were registered in the office of the Auditor of 
State where his record showed the vote to have been taken 
June 23, 1870 (Rec. side page 85), and the bonds all had his 
certificate attached, stating that they had been registered in 
his office pursuant to the provisions of the Registration Law. 


In Zown of Prairie v. Lloyd, 97 IIl., on page 198, the III. 
Supreme Court say: 


“Before railroad aid bonds can be properly registered 
under the above act, it must appear that they were issued 
in pursuance of a vote of a majority of the legal voters liv- 
ing in the municipality issuing them. When once regi. 
the presumption is they were rightfully registered, and the bur- . 
den of ishing the contrary rests upon the party affirming 
“a.” 

After July 2, 1870, there was no authority to hold an elec- 
tion under the act of March 30, 1869, or any other enabling 


act. 


The adoption of the constitution that day operated to re- 
peal these acts so far as they conferred power to hold 
any new elections. 


In Wade v. Town of La Moille, 112 IIl., on page 85, the 
Illinois Supreme Court say: 
There was then no law which authorized the vote to be 
taken on the 6th of August, 1870. All previous laws that 
had authorized municipal corporations to vote aid to rail- 


road or other private corporations by donation or subscrip- 
tion had ceased and become imperative.” 


How then could these officers recite in their bonds that 


they were issued, “ under authority of” the act of March 30, 
1869, unless the vote was taken ‘before July 2, 1870? be- 
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cause after that date the act was repealed, so far that no 
election could thereafter be held “ under authority of” the act. 


But supposing that an election could be held to be “ under 
authority of,” and “ under and by virtue of” the act of March 
30, 1869, after July 2, 1870, and hence that the recital 
might refer to such an election, still that will not help the 
town, because the town does not offer to show that the re- 
cital refers to such an election, and that there was no election 
held before July 2, 1870. But the town wishes to show 
that what the officers treated as an election, was no elec- 
tion. 

An estoppel excludes facts, inconsistent with itself, but 
not such as agree with it. Bigelow on Estoppel, 3d Ed. 314. 


In Anderson County v. Beal, 113 U. S. 227, the law re- 
quired a thirty days notice of the election, and the defend- 
ant offered to show that only twenty days notice was 
given. 

Under the law the bonds in that case were admitted to be 
void if the election was held without proper notice, provid- 
ed the county was not estopped from making that defense. 


The law in that case was just as powerful to render the 
bonds void if not complied with as the constitutional provis- 
ion is in this case. 

The bonds did not, in that case, recite that the election 
was held on thirty days notice or on due notice, or that the 
bonds were issued “by virtue of,” or “under authority of” 
the act which required the thirty days notice. 

They simply stated that they were issued “in pursuance 
of the vote of the electors of Anderson county of September 
13, 1869.“ 

That vote might have been had on twenty or thirty 
days notice without in any wise contradieting the truth of 
any recital in the bonds. 


Yet this court held that the county was estopped because 
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the recital, when taken in connection with the facts shown 
by the county records, the most important of which was 
that the order for the election was made thirty-three days 
before the election (though the record did not show thirty 
days notice was actually given), was equivalent toa state- 
ment that ‘the vote was a vote lawful and regular in form 
and such as the law then in force required in respect to prior 
notice.” (See page 239 of the opinion in the case, 113 
U.S.) 

It should also be noted in connection with that case that 
the bonds stated that they were “issued under the provisions 
of and in conformity to,” a prior act which had been repealed 
and which required “at least twenty days notice.” They 
did not even refer to the act which alone gave them any 
validity and which required thirty days notice. Yetthecourt 
under the circumstances held that the recital referred to a 
lawful “ vote” and “such as the law then in force required.” 


Is it not equally proper in this case to hold that: the 
recitals in these bonds which say in effect that they were 
issued “ under authority of” and “ by virtue of” the act of 
March 30, 1869, which required an election, are equivalent 
to a statement that an election was held when there was legal 
power and an authority to hold election under that act. 


In County of Warren v. Marcy, 97 U.S. 96, the law also re- 
quired a thirty days notice of the election, and such a no- 
tice was not given, and for this reason the Illinois Supreme 
Court, in 65 III. 90, decided that there was no power to is- 
sue the bonds. 


The bonds, too, in that case, were dated Jan. 25, 1871, 
and were of course issued after the adoption of the consti- 
tutional provision prohibiting municipal aid to railroads, 
and the counsel for the county in that case made the point 
that they were issued in violation of this constitutional 
provision because the election was no election, being held 
without the required notice. 


But this court held the county was estopped by the recit- 
als in the bonds from setting up such a defense, although 
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the bonds did not state in terms that due notice had been 
given of the election. Mr. Justice Bradley in delivering the 
opinion of the court said (see page 104): 

„We have substantially held that if a municipal body 
has lawful power to issue bonds, or other negotiable securi- 
ties, dependent only upon the adoption of certain prelimi- 
nary proceedings, such as a popular election of the constit- 
uent „ the holder in goud faith has a right to assume 
that such preliminary proceedings have taken place, if the 
fact be certified on the face of the bonds themselves, by the 
authorities whose primary duty it is to ascertain it: Com- 
missioners of Johnson County v. January, 94 U. S. 202; Com- 
missioners of Douglass County v. Bolles, Id. 104-108; Town 
of Coloma v. Eaves, 92 Id. 484-488: Lynde v. The County, 16 

all. 6. Now that is the case here. The bonds are exe- 
cuted by the board of supervisors, or which is the same thing, 
by their clerk, under their order and direction. They cer- 
tify on their face that they are issued in conformity with the vote 
of the electors of said county, cast ut an election held on the 
twenty-third day of September, 1869. This, according to the 
cases, is a sufficient authentication of the fact that an election 
was duly held to protect a bona fide holder fon value.” 


In Buchanan v. Litchfield, 102 U. S. 278, relied upon by 
opposite counsel, the legislative act itself which author- 
ized the issue of the bonds was passed April 15, 1873, over 
two and a half years after the constitutional provision was adopted 
which the officers violated in issuing the bonds. 


If that act had been passed before the adoption of the con- 
stitution of 1870 and had been subsequently repealed by the 
new constitution so far as it related to the issue of bonds in 
excess of five per cent. of the assessed valuation, it would have 
more nearly resembled the present case. 


III. 


AS TO THE QUESTIONS ARISING UNDER THE THIRD PLEA. 


Our answer to the defense set up by the third plea is that the 
town is estopped from setting up that the bonds were not issued 
in compliance with the vote. 
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We presume the first question which will naturally sug- 


gest itself to the court in the consideration of the questions 


which arise under the defense set up by the defendant's 
third plea is, why was Sec. 12, Art. IX, invoked by the de- 
fendant at all? 


Why did not the defendant rely upon the provisions in 
the act of April 16, 1869, which are certainly as favorable 
to the town as those relied upon in the constitution? 


They both in effect forbid bonds in a case like the present 
to be issued except in compliance with the vote of the munic- 
ipality. | 

The act of April 16, 1869, applies to all cases thereafter. 
And Sec. 12, Art. IX, of the constitution, applies to all cases 
thereafter where the issue of the bonds would create an in- 
debtedness above 5 per cent. of the assessed vuluation. 


As the issue of the bonds in this case did make the in- 
debtedness exceed 5 per cent. of the assessed valuation, that 
brought the present case within the operation of both laws, 
the statutory law and the constitutional law. 


In order to show that the constitutional law—where bonds 
are voted upon conditions as they were in this case—is no 
stronger or more efficacious for the defendant than the 
statutory law, we will quote them both. 


The statutory law is as follows: 


„And any county, township, city or town, shall have the 
right upon making any subscription or donation to any 
railroad company to prescribe the conditions upon whic 
such bonds, subscriptions or donations shall be made, and 
such bonds, subscriptions or donations shall not be valid and 
binding until such conditions precedent shall have been complied 
with.” 

Sec. 7, Act of April 16, 1869, page 556, Gross’ Stat. 
III., 1869. 


Section 12, article IX of the present constitution, in force 
August 8, 1870, provides as follows: 


_ e 
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45 12. No county, city, township, school district or other 
“municipal corporation, shall be allowed to become indebt- 
“ed in any manner or for any pu „to an amount, in- 
“cluding existing indebtedness, in the aggregate exceeding 
“five per centum on the value of the taxable property there- 
“in, to be ascertained by the last assessment for Siate and 
“county taxes, previous to the incurring of such indebted- 
“ness. Any county, city, school district or other municipal 
“corporation, incurring any indebtedness as aforesaid, shall 
“ before, or at the time of doing so, provide for the collec- 
“tion of a direct annual tax sufficient to pay the interest on 
“such debt as it falls due, and also to pay and discharge 
“the principal thereof within twenty years from the time of 
“contracting the same. 


“This section shall not be construed to prevent any coun- 
“ty, city, township, school district or other municipal cor- 
“poration from ae their bonds in compliance with any 
“vote of the people, which may have been had prior to the adop- 
“tion of this constitution in pursuance of any law providing 
“ therefor.” 

The statute law says the bonds, when voted on condition, 
“shall not be valid and binding until such conditions prece- 
dent shall have been complied with.” 


The constitutional law says the bonds shall not be issued 
unless “in compliance with” the yote of the people. 


Surely the constitutional law does not apply to this case 
any better for the defendant than the statute law does. 


Why then did the able, astute and learned counsel for 
the town go to the trouble of setting up the fact that the 
issue of these bonds increased the indebtedness of the town 
to more than five per cent. of its assessed value, in order to 
bring the case within the provisions of this section of the 
constitution ? 

(a) Was it because counsel supposed that the court would 
regard the constitution as such a sacred instrument that it 
would not permit officers of a town, by any recitals, to 
estop the town from showing that the bonds were not 
issued “in compliance with” the vote of the people? Did 
counsel suppose that he could get the court to hold 
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that, altliough an estoppel would be good enough to pre- 
vent evidence showing a violation of statutory law, it was 
not good enough to prevent evidence showing a violation 
of constitutional law? | 


If so, he certainly had not seen the cases of Pana v. Bow- 
ler, 107 U. S. 529, 539, and County of Warren v. Marcy, 97 
U. S. 96, 100 and 104, and others that might be cited, where 
an estoppel, by recitals in municipal bonds, was held good 
enough to prevent the introduction of evidence showing 
that they had been issued in violation of constitutional law. 


(b) Or did counsel suppose that he could excite the sym- 
pathy of the court by having this excuse for showing that 
these bonds increased the indebtedness of the town beyond 
the constitutional limit of five per cent? If so we reply the 
case of this town is not an isolated one. 


In City of Springfield v. Edwards, 84 Ill. 637, Dickey, J., 
said : | 
_ “In 1870, when this constitution was framed and adopted, 
it was well known as a matter of public history that three 
fourths of all the cities in the State were already respectively 


indebted and had issued their bonds for an amount beyond 
the limit expressed.” 


(c) Or did the counsel for the town fear that if he relied 
alone upon the sfatutory law he would be successfully met 
with the plea of res adjudicata—that the same identical de- 
fense under that statute law had been before the court in 
the Wallace case, and had been decided against the town? 


(d) Or did counsel fear that the case of Ins. Co. v. Bruce, 
105 U. S. 328, quotuor pedibus currit, against him too much 
to rely simply upon the statutory law? 


Whatever reason the counsel for plaintiff in error had 
for setting up this constitutional provision, the fact certainly 
remains that the constitutional provision is no better law 
or more potent law than the statutory provision. 


The statutory provision is law. The constitutional pro- 
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vision is law. Neither one is any more potent, sacred or ef- 
ficacious than the other, as they do not conflict. 


The act of March 30, 1869, under which the bonds in 
this case were issued, made it the duty of the surpervisor 
and town clerk, after the election, to issue the bonds “as 
shall be determined at said election.” See Sec. 3 of act March 
30, 1869, top pp. 4 and 5of record. They were not author- 
ized to issue them except as should be determined at said 
elect on. 


But if this provision in the enabling act had been en- 
tirely omitted, still even then the voters would have had 
the right to impose conditions (independent, too, of the act 
of April 16, 1869,) and the officers would in that case have 
had no “authority” under the act or “ by virtue of the act,” 
to issue the bonds except on u compliance with the condi- 
tions. 

People v. Dutcher, 56 III. 148. 
People v. Glann, 70 III. 234. 

People v. Holden, 91 III. 450. 

Ins. Co. v. Bruce, 105 U. S. 331-333. 


In People v. Dutcher, 56 Ill. 148, 149, above cited, the 
court say: 8 


It is true the law has failed to authorize conditions to be 
imposed by the voters, but it has not prohibited their im- 
position. * * * 


We have no hesitation in saying, that the electors might 
vote to subscribe on any conditions they might see proper 
to annex, and that the company can only receive it on the 
tefms prescribed by the vote. * * * 


In the case at bar, the relator claimed the right to an un- 
conditional subscription, and it is the purpose of this pro- 
ing to compel the supervisor to make such a subscri 
tion. We have seen that he is not authorized, under any cir- 
cumstances, or at any time, to make a subscription upon any 
but the conditions it was voted.” 


In People v. Glann, 70 III., on page 234, the court say 
again 
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“That the town had authority to impose these conditions, 
notwithstanding the law authorizing the subscription is 
silent upon the subject, was held in People v. Dutcher, 56 
III., 145, and is not now attempted to be questioned.” 


The defendant’s third plea after setting out the assessed 
valuation of the property in the town, the fact that a con- 
dition was imposed by the vote and that the condition had 
not been complied with, asserts the logical and legal con- 
clusion of the matter in this language: “ And so the defend- 
ant in fact saith that the said bonds and coupons were issued 


without authority of law,” etc., etc. 

But the bonds recite in substance that they were issued 
“under authority of” and “by virtue of” a law of the State, 
to wit, the act of March 30, 1869. 


Which averment is to be taken as the truth in this case? 


The averment made by the town officers to the public 
when they sought to ind 1c the public to invest in the bonds 
or the averment of the counsel for the town now, when the 
town is trying to escape payment? 

Mrs. Jennings, the defendant in error, swore: 


When I purchased and acquired said bonds and cou- 

ns, I had no knowledge, information or notice that said 
Ogle & Carroll County Railroad Company had not, on or 
before January 1, 1870, completed the first division of its 
road.” * * 1 did not know when the said Ogle 
& Carroll County railroad, or the said Chicago & Iowa rail- 
road was completed, either the first division or any other; 
but I sup when I — a the bonds that all the con- 
ditions, if any existed, had been fully complied with. The 
bonds bore the certificate of the auditor of the State of IUi- 
nois that they had been registered in his office, and the 
bonds, on their face, stated substantially that they had been 
issued under authority of, and by virtue ofan act of the leg- 
— of the State of — — did not consider it neces- 
sary for my protection to look further in respect to them. I 
thought I had a right to rel — them, especially as Mr. 
Coler (a dealer in municipal . Rec. side p. 228) said they 
were all right, and recommended them so highly to me. 
1 had no knowledge whatever of said railroad. * * I 
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never was at the town of O 28 in my liſe, and know * 
ing about it.” (Rec. top p. 1 


Part of her bonds she bought from W. A. Coler, a dealer 
in municipal bonds. They cost her one hundred cents on 
the dollar. (Rec. side p. 245.) The balance she purchased 
from her two brothers, William S. Wallace and Alexander 
Wallace. 


William 8. Wallace paid $1,000 in cash for each of his 
bonds (Rec. side p. 236) and took them without notice. (Rec. 
side pp. 238-242.) 

Alexander Wallace paid par for his, less the difference 
between “seven per cent.,the rate the bonds drew, and ten 
per cent., the rate money was then worth.” (Rec. side p. 
228.) He also was an innocent purchaser without notice. 
(Rec. side p. 228-231.) 


But the learned counsel for the town insists, first, -that 
the supervisor and town clerk had no authority to bind 
the town by recitals, and secondly, that the recitals are not 
full and specific enough to conclude the town. 


Let us examine these objections in their order. 


1. Did the supervisor and town clerk, who issued these 
bonds, have authority to make conclusive recitals in the 
bonds which should estop the town from setting up that 
conditions were imposed by the vote which were not com- 
plied with. 

We can get no aid in determining this question from the 
Illinois decisions, because the Illinois Supreme Court does 
not recognize the right of any municipal officer to estop the 
municipality of which he is an officer, by any recitals in 
bonds issued by him. 

In Scates v. King, 110 II. 470, Justice Mulkey, in deliver- 
ing the opinion of the court, said: 

“ As is well known there is, and for many years past has 


been, a manifest mutual diversit ty in one in the 
holdings of the Federal courts and the courts of this State, 
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as to the liability of counties and other municipalities on 
bonds issued by them in aid of railroads and other like en- 
terprises; the former holding, if there is a valid law author- 
izing the issue of such bonds upon certain ified condi- 
tions, and the corporate authorities or | y constituted 
agents of the municipality, whose duty it is to determine 
whether those conditions have been performed or not, find 
as a fact the law has been complied with respecting such 
conditions, and issue the bonds containing recitals to that 
effect, the municipatity will be liable on the bonds in the 
hands of innocent holders, whether the conditions have 
been really performed or not; while on the other hand, the 
courts of this State have uniformly held there must not 
only be a valid law authorizing the issuing of the bonds, 
but also a substantial compliance on the part of the munici- 
pal authorities with the requirements of the law, other- 
wise the municipality will not be bound.” 


Another reason why the Illinois decisions so much relied 
upon by the counsel for the town have no real bearing 
upon the discussion of this question is, that not one of them 
is a construction of Sec. 12, Art. IX, of the constitution. 
They do not even refer to that provision or pretend to con- 
sider the question of the power of municipal officers to 
estop the corporation from setting up that the conditions 
of the vote had not been complied with when the bonds 
were issued. 


Under the act of March 30, 1869, we have shown ante, 
page 49, the voters had the right to impose conditions 
on the issuing of the bonds, and that unless those con- 
ditions were complied with the supervisor and town clerk 
had no authority to issue the bonds. 


Whose business was it to determine whether those conditions 
imposed by the vote had been complied with or not? 

Clearly it was the business of the supervisor and town 
clerk, who were the “proper corporate authorities” of the 
town, and by the act they were expressly required to sign 
the bonds. And their decision as shown by the recitals in 
the bonds is conclusive against the town. For authorities on 
this point see 
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Ins. Co. v. Bruce, 105 U. S. 328. 
Walnut v. Wade, 103 U. S. 695. 
Pana v. Bowler, 107 U. S. 529. 


In each of the above cases this court held that a super- 
visor and town clerk in Illinois could, by recitals in bonds 
issued. by them, estop the town from showing the facts, 
which, if allowed to be shown, would have destroyed the 
validity of the bonds issued by them on behalf of their re- 
spective towns. a 


Where could the plaintiff in this case, or other person 
intending to invest in these bonds, go but to the decision of 
these officers, as shown by the recitals in the bonds, to get 
correct and official evidence of whether the conditions had 
been complied with or not? 


There was no other record on the subject save in the 
auditor’s office and in the town supervisor’s book and these 
records both showed that the vote was taken June 23, 1870, 
and that the bonds were issued in pursuance of the election 
or that all the preliminary conditions had been fully com- 
plied with. (Rec. top pp. 140 and 141.) 


The town clerk’s records would have shown that the 
election was held June 23, 1870; that the vote was on 
condition that the road should be completed by January 1, 
1870. 


But there was no record showing that the road was not 
completed by January 1, 1870. 


If, however, an intending purchaser had actually known 
that the road was not completed until three months after 
the time limited in the vote and had known of the condi- 
tions of the vote, still we submit that even then he would not 
be charged with any notice that the bonds were illegally 
issued. Why? Because, the town could estup itself by 
matter in pais from asserting that the road was not com- 
pleted on time and when the bonds recited that they were 
issued under the authority of and by virtue of the act, he 
was officially informed that something of that kind had 
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occurred, or else these officers whose duty it was to decide 
on the matter would not have so decided. 


This court and the Illinois Supreme Court both agree that 
a municipal corporation can estop itself from asserting a fact 
by matter in pais. 
County of Randolph v. Post, 93 U. S. 512-514, and 
cases cited. 
Martel v. City of East &. Louis, 94 III. 69, and cases 
cited. 
People v. Holden, 82 III. 102. 


In County of Randolph v. Post, 93 U. S. 502, the bonds 
were voted on condition that the road should be completed 
within a certain time. 


The condition was never complied with, but the bonds 
were issued and dated after the Illinois Constitution of 1870 


was adopted. 


The bondholder claimed an estoppel in pais by the con- 
duct of the municipality and this court sustained this posi- 
tion, saying per Mr. Justice Hunt, on pages 513, 514: 


“We should unreasonably restrict the rights and powers 
of a municipal corporation were we to hold that it did not 
sess the power to alter its legally made contract by waiv- 
ing conditions found to be injurious to its interests, or that 
it could not estop itself like other parties to a contract: 
Bigelow on Estoppel, 464; Moran v. Comm'rs, 2 Black, 722; 
Zabriskie v. Cleveland, 23 How. 400; Pendleton v. Avery, 13 
Wall. 297; 1 Dill. Mun. Cor., Sects. 375, 383, 385, 398. 


In the present case, the county, by an order in writing, 
made on the 6th day of October, 1871, expressly agreed, for 
reasons satisfactory to itself, to extend the time of complet- 
ing the road from the 27th day of December, 1871, to the 1s¢ 
day of February, 1872. Before that time, to wit, on the 
19th day of January, 1872, it declared the road to be com- 
pleted to its satisfaction, delivered its bonds to the company 
and received its stock in return, which it still holds and 
owns. That this constitutes a waiver and an estoppel, 
which, under ordinary circumstances, would prevent the 
obligor from raising the objection that the contract had not 
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been performed in time, the authorities leave no doubt- 
Muller v. Ponder, 55 N. V. 325; Barnard v. Campbell, Id., 
457; McMaster v. Bank, Id., 222; Kelly v. Scott, 49 Id. 601; 
Dezell v. O' Dell, 3 How. 215; Grand Chute v. Winegar, 15 
Wall. 372; Mercer Co. v. Hackett, 1 Black, 336; Gelpeke v. Du- 
buque, 1 Wall. 175; Id. 184; County of Moultrie v. Savings 
Bank, 92 U. S. 631; Converse v. City of Furt Scott, Id. 503.” 

In Martell v. City of East St. Louis, 94 IIl. 69, the Supreme 
Court of Illinois says: 


“The doctrine of estoppel in pais has been held by this 
court to be applicable to municipal corporations as well as 
to private corporations and citizens; but the public will 
only be estopped, or not, as justice and right may require. 
Any positive acts by municipal officers which may have induced 
the action of the fr stone party, and where it would be inequitable 
to permit corporation to stultify itself by retracting what ils 
0 had done, will work an estoppel: Roby v. City of Chi- 
cago, 64 Ill. 447; Chicago, Rock Island and Pacific Railroad Co. 
v. City of Joliet, 79 Id. 39; Logan Co. v. City of Lincoln, 81 
Id. 156.” 

In People v. Holden, 82 III. 94, a mandamus proceeding 
was instituted against the supervisor and town clerk of the 
township of Danville, to compel them to issue bonds. One 
of the defenses to the proceeding relied upon by the town 
was, that the bonds had been voted on condition that the 
road should be conpleted by Nov. 6, 1874, and that the con- 
dition had not been complied with and that the road was 


not completed until September, 1875. 


The railroad insisted that the town was estopped by the 
conduct of its officers from making such a defense and the 
Supreme Court sustained this position, saying, in the opin- 
ion which was delivered by Mr. Justice Breese, pages 101 
and 102: | 

“It is a sound principle everywhere recognized that a 
party who prevents a thing being done at the time stipu- 
ated, shall not avail of the non-performance he has himself 
occasioned.” * * 


“It is plain the defendants in error (the supervisor and 
town clerk) prevented the construction of the road the entire 
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length, within the time limited, and they can not take advan- 
tage of their own wrong.” Again, on page 103, the court 
say: “The relators seem to have exerted themselves to bring 
their enterprise to a successful termination within the time 
limited, and would have done so had they not been pre- 
vented by the refusal of the defendants to perform their duty. 
The road is completed from one terminus in Paris, Edgar 
county, to the city of Danville, in the township of Danville, 
and is answering all the demands and wants of the public, 
and there is no reason or justice in permitting the township 
to escape its liabilities. Even if the road had not been com- 
pleted within the time, in the absence of any fault on the 
part of the defendants, still, it would be received if it was 
completed and equipped, and in successful operation, as this 
road is. Such a plea ought not to avail in a court where justice 
is supposed to be administered. The town has obtained all it 
expected to obtain, and ought to pay what it agreed to pay. 
If the defendants, or those they represent, have sustained 
damages by the delay, they might be entitled to recover 
from the company to the extent of these damages. This 
would be more in accordance with justice than the demand 
they set up, that they shall go ‘Scot free,’ although the 
road has been made for them as contemplated.” 


This mandamus proceeding took place after the adoption 
of the Illinois Constitution of 1870, and the only authority 
for the issue of the bonds arose from a vote taken before 
the adoption of the constitution, which vote contained the 
said condition that had not been complied with, and yet the 
court held it the duty of the supervisor and town clerk 
to issue the bonds, notwithstanding the road was not cum- 
pleted on time. 


It may be the road was not completed on time in this 
case by fault of the town. Perhaps the town officers delayed 
the railroad company by improperly refusing to permit the 
company to cross a town road. 


Perhaps the officers of the town tore up the track where 
it connected with the North-western Railroad, at Rochelle, 
in order to force the company to build a new independent 
line to Aurora, where it could connect with the C., B. & Q. 


R. R. 


— 


57 


Perhaps the town officers were not to blame for the tear- 
ing up of the track, but lulled the railroad company into 
fancied security after the track had been torn up, by prom- 
ising to extend the time of completion in consideration 
thereof, until April 1, 1871. If so, then, under the authority 
of County of Randolph v. Post, 93 U. S. 502, the town would 
be estopped from objecting that the road was not completed 
on time. 


Or some other thing may have worked an estoppel in pais; 
for, to use the language of the Illinois Supreme Court, in 94 
Ill. 69, above cited, “any positive acts by municipal officers 
which may have induced the action of the adverse party, 
and where it would be inequitable to permit the corporation 
to stultify itself by retracting what its officers had done, 
will work an estoppel.” 


An estoppel prevents any inquiry into the matter; wheth- 
er in fact the matter be true or false is immaterial for the 
purposes of the case; the matter which a party is estopped 
from denying, must be treated as though it was the very 
truth. 

Nauvoo v. Ritter, 97 U. B. 389. 
Block v. Commissioners, 99 U.S. 696. 


If there were matters in existence which estopped the 
town of Oregon from asserting that the road was not com- 
pleted on time, who, we ask, was to decide on the matter? 


If such matters of estoppel existed, then it clearly was the 
duty of the supervisor and the town clerk, after the road 
was completed, April 1, 1871, to issue the bonds. The Su- 
preme Court of Illinois would have compelled them to have 
issued the bonds on mandamus proceedings against them. 


Was it not therefore the sole province of thege two offi- 
cers to decide whether such matters of estoppel existed as 
gave them authority under the act to issue the bonds after 
April 1, 1871? 

What other officer could decide it for them? 


58 


It clearly was their duty to decide it, and they did decide 
that they had authority under the act to issue the bonds 
although the road was not completed until April 1, 1871, 
and evidenced that decision by their recitals in the bonds 
that they were issued “ under authority of” and “by virtue 
of” the act of March 30, 1869. 


Was it the duty of the plaintiff to go further than this 
decision and investigate for herself before buying the 
bonds, to see whether these officers had decided correctly? 


If the law did impose any such duty on her it was con- 
trary to the general rule laid down by this court as far back 
as Commissioners of Knox County v. Aspinwall, 21 How. 539, 
and extending down to the present time. 


And it involved the investigation of a very difficult mat- 
ter. An estoppel in pais usually consists of acts which are 
not preserved in any public record but rest simply in the 
memory of witnesses. 


All the public records relating to this matter the town 
allowed—down to the time of this trial—to show everything 
favorable to the validity of the bonds. 


The bonds are dated December 31, 1870. The town rec- 
ords show that on that day Potter was supervisor and con- 
tinued to be as shown by these town records down to the time 
of the election and qualification of Dwight, his successor, in 
April, 1871. (Rec. side pp. 274 and 275.) 


The supervisor's book was allowed to show the due and 
proper registration of the bonds through all these years and 
that they were issued “in pursuance of an election held by the 
legal voters of said town, on the 23d day of June, A. D. 1870, 
under the provisions of the act of March 30, 1869. (Rec. 
side p. 258.) 

And although this registration may have been made in 
the handwriting of Town Auditor Cartwright instead of 
being in the handwriting of the supervisor, the public had 
no means of knowing that fact. But even if that fact was 
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known, still the public knew also that the supervisor could, 
if he wished, employ a clerk or amanyepsis to enter the 
registration upon the book, and they h eans of knowing 
that Cartwright had not been so employed. 


The State auditor’s office also showed that the bonds had 
been duly registered thore. 


The fact that the certificate for registration stated that it 
was made upon “the information and belief” of the officer, 
was nothing to excite any suspicion, as the Illinois Supreme 
Court in Decker v. Hughes, 68 III., page 46, decided that that 
was the proper way for the officer to make it, as it could 
hardly be possible for the officer to have personal knowledge 
of every fact which he is required to certify to. 


If, under these circumstances, the decision of the town 
officers, that they were authorized to issue the bonds, us 
shown by their issuing them, with the recitals therein that 
they were issued under authority of the law, etc., is not: suf- 
ficient to estop the town from now setting up, as a defense, 
that they did not have authority to issue the bonds, then 
we submit the town ought to be required to prove its case 
fully and completely. The Illinois cases cited by opposite 
counsel on the question of the rden of proof have no ap- 
plication, as the Illinois Supreme Court does not treat a re- 
cital in a bond of compliance with the law as any proof of 
performance of conditions, whereas this court has always 
treated such recital as conclusive evidence thereof. 


It is not enough for the town to show that the vote was on con- 
dition that the road should be completed by January 1, 1871, 
but the town should also have shown that when the bonds were 
issued, the town was not estopped from olyecting to the delay of 
three months in the completion of the road. 

Without showing this it is impossible for the court to de- 
termine that the decision of the officers in favor of issuing 
the bonds was wrong. 


If the town can now impeach that decision it should show 
by satisfactory evidence that the decision under the facts 
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then existing could not have been rightfully made. It is not 
sufficient to show that it may have been wrong but it should 
show that it was wrong. 


To do that it was necessary for the town to show that 
when the bonds were issued the town was in a condition to 
legally defend against a mandamus proceeding for the bonds, 
that no estoppel existed to prevent the towh from insisting 
on the very terms of the vote. 


(2) Are the recitals in the bonds, or the recitals in connection 
with the records, sufficiently specific to cstop the town from in- 
sisting now as a defense against the plaintiff, an innocent pur- 
chaser, that the officers had no authority to issue the bonds? 

Upon this question we say: First, the recitals are suff- 
cient ; and secondly, that this question was determined in 
our favor in the Wallace case, and is therefore res adjudicata. 


In considering this point it must be borne in mind that 
we are not claiming that the officers of the town by any 
recitals in the bonds have estopped the town from setting up 
that this issue of bonds created an indebtedness for the 
town exceeding 5 per cent. of the assessed value of prop- 
erty in the town. 


If that was what we were claiming for the recitals, then 
the cases relied upon by opposite counsel would be in 
point; but we have never claimed anything of the kind. 


There are two things which must exist, and which the 
town must not be estopped from showing in order to make 
Sec. 12, Art. IX, of the constitution, available as a defense. 


First, that these bonds did create an indebtedness in ex- 
cess of 5 per cent. of the assessed value of property in the 
town. 


The recitals in the bonds we admit do not work an es- 
toppel against the town from showing the facts on this point 
and they were shown to be as the town claims. We do not 
deny it. : 
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But still there is one more thing equally as important 
which the town must show in order to get any benefit from 
Sec. 12, Art. IX. That is that the bonds were not i:sued 
“in compliance with any vote of the people which may 
have been had prior to the adoption of this constitution in 
pursuance of any law providing therefor.” 


See last clause of Sec. 12, Art. IX, of Ill. Constitution of 1870. 
As to this last matter we claim the estoppel applies. 


The town says the act of March 30, 1869, gave power to 
the town to impose conditions in their vote if they wished 
to, and that the town officers in such case had no author- 
ity to issue bonds except in compliance with the vote. True, 
we say, but who is to determine what is a compliance with 
the vote. 


The Supreme Court of Illinois and this court have both 
determined that bonds are issued in compliance with the 
vote where the road was not completed in the time required 
by the vote, if the town is estopped by matter in pais from 
asserting that fact. See cases cited ante, pages 54-56. 


The recitals in the bonds we say conclusively establish that 
the bonds were issued “in compliance with” a vote of the 
people had in pursuance of the act of March 30, 1869. 


But the town insists the recitals are not explicit enough. 


In Dizon County v. Field, 111 U. S. 92, 93, Mr. Justice 
Field, in delivering the opinion of the court, said: 


It is not necessary, it is true, that the recitals should 
enumerate each particular fact essential to the existence of 
the obligation. A general statement that the bonds have been 
issued in conformity with the law will suffice, o as to embrace 
every fact which the officers making the statement are authorized — 
to determine and certify. A determination and statement as 
to the whole series, where more than one is involved, is a 
determination and certificate as to each essential partic- 


ular.” 
Again it is said by this court in School District v. Stone, 
106 U. S. pp. 183, 187: 
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“ Numerous cases have been determined in this court, in 
which we have said that where a statute confers power 
upon a municipal corporation, upon the performance of 
certain precedent conditions, to execute bonds in aid of the 
construction of a railroad, or for other like purposes, and 
imposes upon certain officers, invested with authority to 
determine whether such conditions have been performed, 
the responsibility of issuing them when such conditions 
have been complied with, recitals by such officers, that 
the bonds have been issued “in pursuance of,” or “in 
conformity with,” or “by virtue of,” or “by authority 
of,” the statute, have been held, in favor of bona fide pur- 
chasers of value, to import full compliance with the statute, 
and to preclude inquiry as to whether the precedent condi- 
tions had been performed before the bonds were issued.” 


The bonds in this case, after making the usual promise 
to pay, contain this recital: 


„For which payment of principal and interest, well and 
truly to be — the faith, credit and property of the said 
town of Oregon are hereby solemnly pledged, under author- 
ity of an act of the general assembly of the State of 
Illinois, entitled ‘An act to amend an act entitled an act to 
incorporate the Ogle and Carroll County Railroad Com- 

any, which said act was approved March 30, A. D. 1869. 

his bond is one of a series numbered from 21 to 60 in- 
clusive, for one thousand dollars each, which bonds, so 
numbered, together with another series numbered from 1 
to 20 inclusive, for $500 each, ure the only bonds issued by 
said town of Oregon, under and by virtue of said act.” 
Record, side p. 91. 


The act under which these bonds were issued gave these 
officers the right to pledge the faith, credit and property of 
the town where the bonds were legally issued, under the 
authority of the act in these words: 


And any such town, village or city so subscribing, dona- 
ting or loaning, as aforesaid, shall by its proper corporate 
authority, annually thereafter, assess and levy a tax upon the 
taxable property of said town, village or city, sufficient to pay 
and liquidate the annually accruing interest on such bonds, 
and so much of the principal thereof as, from time to time, 


shall become due; which taxes shall be levied and collected 


— 
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in the same manner as other corporation taxes in such 


town, village or city: 


Provided, that for the payment of the principal thereof 
such tax shall not exceed two per cent., per annum.” 


This pledge of the faith, credit and property of the 
town, authorized by this power of taxation conferred by 
the act was no meaningless form of words. 


Any act of the legislature in attempted violation of this 
pledge would be unconstitutional. 
Von Hoffman v. City of Quincy, 4 Wall. 535 and 555. 
Wolff v. New Orleans, 103 U. S. 358. 


In County of Kankakee v. Etna L. Ins. Co., 106 U. S. on 
page 670, Mr. Justice Mathews uses this language : 


“* „* * the power to pledge the faith of the county 
for the annual payment of the interest and the ultimate re- 
demption of the principal, a — which means, of course, 
that payment shall be made out of the revenues of the 
county derived from taxation.” 


The recital in the bonds that its officers “under authority 
of the act of March 30, 1869, pledged the property of the 
town for the payment of the bonds, which could only be 
done as we have shown, when the bonds were legally issued, 
was sufficient of itself to estop the town independent of the 
further recital that the bonds were all with others issued 
under and by virtue of said act.” 


In Sherman County v. Simons, 109 U. S., 735, the only 
recital was that the bonds were issued “ by authority of said 
act,” and yet this court held it a sufficient recital to estop 
the county from showing that more bonds were issued than 
the act authorized, Mr. Justice Woods saying: 


“The defendant in error is found by the Circuit Court to 
be a bona fide holder for value. According to repeated 
decisions of this court, being such, he was not bound to go 
behind the law and the recital of the bonds to inquire into 
the amount of the county indebtedness: Marcy v. Town- 
ship of Oswego, 92 U. S. 637; Humboldt Township v. Long, Ib. 
6425 Wilson v. Salamanca, 92 U. S. 499.” 
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In Ins. Co. v. Brue, 105 U. S. 328, the bonds were voted 
for at an election held September 7, 1869, and were Illinois 
township bonds issued after the new constitution of Illinois 
of 1870 took effect. 


The act under which the bonds were issued was silent on 
the subject of conditions in the vote; but the town did by 
the vote impose conditions with respect to the construction 
of the railroad which it was conceded had never been com- 
plied with. 


The bonds recited that they were issued “by virtue of” 
the statutes of April 15, 1869, and April 16, 1869, the last 
act being the one quoted on page 46, ante, of this brief. 


This court held that the recitals estopped the town from 
setting up as a defense the non-fulfillment of the conditions 
on which the bonds were voted, saying (see pages 330-333 
of the report): 


„These facts are set out in detail in the special plea of the 
town. Do they constitute a defense against a bona fide 
holder, for value, of the bonds and these coupons? Or 
to state the question more distinctly, can the town, after the 
bonds have — signed, sealed and delivered, by its consti- 
tuted authorities, to the railroad company, and have passed 
into the hands of bona fide holders for value, escape liability 
by showing that the conditions, or some of them, imposéd 
by popular vote, have not been complied with upon the 
part of the railroad company? 


The statute did not make it obligatory on the town to 
impose conditions upon the performance of which its liabil- 
ity should depend. It conferred simply the right to do so, 
leaving the town at liberty to prescribe conditions or to 
make an unconditional subscription. Consistently with the 
statute the town could issue and deliver bonds for the sub- 
seription in advance of the construction of any part of the 
road. But when conditions were prescribed, good faith and 
the obligations which everywhere arise out of negotiable 
securities, required, if the town intended to rely upon 
them, that the public, who were expected to buy the bonds 
or to advance money upon them, should be informed by 
th · ir recitals that the town had exercised its statutory right 


— 
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to impose conditions upon its liability. The officers both of 
the town and the railroad company knew, however, that 
bonds could not have been negotiated in the market had 
their recitals disclosed the fact that payment depended upon 
conditions thereafter tu be fulfilled by the railroad corpora- 
tion. Tothe end, therefore, that money might be raised 
for the construction of the proposed road, or in reliance u 
on the performance by the railroad company of the condi- 
tions imposed, the constituted authorities of the town, and 
the officers or agents of the company, co-operated in put- 
ting out bonds negotiable in form and with recitals that 
gave no intimation even that the subscription was condi- 
tional. The fact that conditions had been prescribed was 
omitted in recitals full of everything necessary to induce 
the public to buy the bonds. : 


The statement on the face of the bonds, that they were 
issued by virtue of the statutes of April 15, 1809, and April 
16, 1869—the first of which contains an absolute requirement 
that the bonds be issued and delivered upon the subscription being 
vote:l, while the second gives the right, but does not make it 
imperative, to impose conditions—and the further state- 
ment that the people had voted for subscription and to issue 
township bonds therefor, fairly imported that nothing re- 
mained to be done in order to make the bounds binding obli- 
gations upon the town in the hands of bona fide purchasers. 


Under these circumstances, the town, by every principle 
of justice, is estopped, as against a bona fide holder,.to plead 
conditions, the existence of Which was withheld from the 
public, either to facilitate the negotiation of the bonds in 
the markets of the country, or because it had full confidence 
that the railroad company would meet the prescribed con- 
ditions. It should not now be heard to make a defense in- 
consistent with the representations contained in the recitals 
upon its bonds, or upon the ground that the conditions 
imposed, of which purchasers had no notice, have not been 
performed.” 


* * * * * * 

On page 333: 
“In the present case, the town of Bruce did not make, in 
express terms, a representation of that character. But. in 


effect, by the recitals in its bonds, it did represent to the 
public that the bonds were issued in all respects in conform- 
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ity to law, and that nothing remained to be done which was 
essential to its liability thereon.” 

It seems to us that the principles laid down in the case 
last cited must control the decision in this ca e. 


Although the bonds in this case did not show when the 
vote was taken that does not prevent the recitals from op- 
erating as estoppels. 


No attempt was made by the town to show that the elec- 
tion took place after the adoption of the new constitution, 
which virtually repealed that part of the act of March 30, 
1869, which authorized the holding of an election under it. 
(See, on this point, pages 41—45 ante, of this brief.) 


But it was admitted that the election took place before 
the adoption of the new constitution, when it could law- 
fully be held, and the effort of the learned counsel for the 
town was to show that the officers of the town had no au- 
thority to issue the bonds because the conditions legally im- 
posed by the vote were not complied with. 


That proof was offered in face of the fact that it would, 
if introduced, contradict and be inconsistent with the recitals 
in the bonds. 

An estoppel excludes facts inconsistent with itself, but not such 
as agree with it. 

Bigelow on Estoppel, 3d Ed. 314. 

The records of the town, too, showed that the election was 

held before the adoption of the new constitution. 


The municipal records may be referred to in order to 


help out and give effect to the recitals in the bonds so as to 


sustain their validity. 
Anderson County v. Beal, 113 U. S. 227, 238, 239. 
See pages 43 and 44 ante of this brief where this case is 
quoted from. 


A municipality may be estopped from contradicting the 
recitals in its records equally as well as the recitals in its 
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bonds, when by so doing it would invalidate the action of 
its officers. 
Block v. Commissioners, 019 U.S. 696. 
Township of Rock Creek v. Strong, 96 U. 8. 27 
Hannibal v. Fauntleroy, 105 U. 8. 413. 


The adoption of Sec. 12, Art. IN in the constitution of 1870, 
did not introduce any new rule of evidence by which the courts 
thereafter were to determine the question of whether bonds had 
been issued “ in compliance with” the vote of the people or not. 


The old rules of evidence still apply. In the Federal 
courts these rules will not permit the town to show that the 
vote was not complied with when it would be inconsistent 
with the recitals made by the ofticers issuing the bonds. 
Hence it stands for the purposes of this suit just as though 
no such proof was in existence, as it can not have any ap- 
plication to the case. 


The constitutional provision is not violated. But by ap- 
plying the well settled rules of evidence in force in the Fed- 
eral courts to the case it is conclusively established that the 
conditions of the vote were complied with. 


3. The question of whether the recitals in the bonds when 
properly construed amount to a declaration that the conditions of 
the vote have been complied with, ix wot open for controversy in 
this case. That question has become RES ADsuDICATA by the 
decision in the Wallace case. 


In the Wallace case the evidence on the question of com- 
pliance with the conditions of the vote was the same as that 
used in the trial of this cause. See stipulation and evidence, 
Rec. side pages 99 to 163. 


In the Wallace case it was equally as fatal to the plaintiff's 
right to recover—if the conditions of the vote were shown 
not to be complied with—as it was in this case. 


We have shown that under the enabling act of March 


30, 1869, the town had the right to impose conditions, and 
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when conditions were so imposed, there was no authority 
to issue the bonds without a compliance with the conditions. 
(See ante pages 49 and 50 of brief.) 


The act of April 16, 1869, which also authorized condi- 
tions to be imposed, and provided that the bonds should 
not be valid until the conditions were complied with, ap- 
plied to the Wallace case the same as it does to this case. 


There was no proof in reference to the -amount of the 
debt of the town or the assessed value of the property 
therein, necessary to make either of these two laws bear 
upon the case. 


Whilst the town did not, in the Wallace case, contend 
that the bonds were void because they were issued in viola- 
tion of Sec. 12, Art. IX, of the constitution, the town did 
contend that the bonds were void because the conditions of 
the vote were not complied with. 


It was not necessary in the Wallace case to make this de- 
fense of a non-compliance with the conditions of the vote 
in a special plea. The general issue was sufficient for such 
a defense. 

Wilson v. King, 83 III. 238. 
Town of Windsor v. Hallett, 97 Ill. 204, 206. 
Craig v. State, 4 Peters, 426, 
Chambers County v. Clews, 21 Wall. 317, 323. 


In the Wallace case, Judge Blodgett decided that the re- 
citals in the bonds should be construed asa declaration that 
the bonds had been issued in conformity with the act. 


See side pages 206 and 210 of the record where Judge 
Blodgett, in his charge to the jury in the Wallace case, 
among other things said: 


“Tt is claimed, however, on the part of the defendant, 
that these bonds were issued in violation of the condition 
which was annexed to the grant or vote, by which the town 
agreed to their issue, inasmuch as the railroad was not com- 
pleted by the first day of January.” * * * “The purchaser 
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of bonds is not bound to look into these matters; he 
is entitled to presume that the officers of the corporation 
did their duty and that they did not put the bonds in cir- 
culation without either the fact — 1 according 
to the conditions of the vote, or that being waived by some 
action of the people or the authorities. This question was 
expressly deeldel as 1 aid in the late case, by the Supreme 
Court of the United States against Putnam county, where 
the bonds had been put in circulation before the conditions 
were performed. 


The — ste Court held that a purchaser for value was 
not bound to look beyond the face of the bonds themselves. 


This bond bears upon its face the statement that it 
is issued by the authority of an act of the general assem- 
bly of the State of Illinois, entitled, ‘An act to amend an act 
entitled an act to incorporate the Ogle & Carroll County 
Railroad Company,’ which said act was approved March 30, 
1869. Right upon the face of the bond, it bears the assertion 
that it is issued in conformity with the act in question.” 

We have heretofore, on page 30 of this brief, referred 
to authorities showing that the decision in the Wallace case 
was res adjudicata for this case, although that case was pros- 
ecuted by Mrs. Jennings in the name of her agent, or trustee, 
Wallace, and that a decision upon part of one issue of bonds 
is the same as a decision upon each bond and coupon com- 
posing the issue. ‘ue 


IV. 
CONCLUSION. 


There was no dispute about the facts of the case, and it 
was therefore the duty of the court to direct a verdict for 
the plaintiff: 

Anderson County v. Beal, 113 U. S. 241-242. 


The record shows affirmatively that there was a substan- 
tial compliance with the conditions of the vote. A delay of 
three months in the completion of a railroad ought not in 
justice and equity under any circumstances to be treated as 
such a substantial departure from the terms of the vote as 
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to justify the municipal corporation in repudiating its bonds 
in the hands of bona fide purchasers, given as a considera- 
tion for the railroad. 
All of which is respectfully submitted on behalf of the de- 
fendant in error. 
SAMUEL W. PACKARD, 


Attorney for Defendant in Error. 
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ACALUS L. PALMER VS. ERWIN A. HUSSEY. 


1 Case on Appeal from an Order Denying Motion for Perpetual 
Stay of Execution. 


0 
Court of Appeals. 
Acal us L. PALxxn, Plaintiff and Respondent, 


against 
Enwix A. Husskv, Defendant and Appellant. 
On appeal from first judicial department. 


Huntley & Bower, appellant’s attorneys; Archibald W. Speir, 
respondent’s attorney. 


2 Opinion of Court of Appeals. 
Court of Appeals. 
Aca.tus L. PALMER vs. Erwin A. Hussey. 


F incu, J: 
The defendant having been discharged in bankruptcy asked for an 
order perpetually enjoining the plaintiff from enforcing a judgment 
obtained by him against the defendant. The motion was successfully 
resisted upon the ground that the debt represented by the judgment was 
of u character which the bankrupt act did not reach, because contracted 
in a fiduciary capacity and fraudulently. The proof of the latter fact 
was vested by the general term upon the conclusive effect of the 
judgment itself, which was held to establish beyond denial 
3 the character of the debt as above described. This applica- 
tion of the doctrine of res judicata is here assailed upon the 
ground that the judgment is conclusive only as to issues material 
and necessary to the cause of action, and not as to questions inci- 
dental and subsidiary, even though actually litigated and decided. 
The action was substantially for-the conversion of certain bonds. 
The complaint alleged that the plaintiff transferred the bonds to 
the defendant “as his agent and broker in a fiduciary capacity ” 
upon an agreement evidenced by a written — agra: — which 
certified that such bonds were held “subject to the order of A. L. 
Palmer, at ten days’ notice,” the coupons to be collected for his 
account free of charge, und two per cent. per annum on par value of 
the bonds to be allowed him for interest. The complaint further 
alleged that the defendant, without plaintiff’s permission, fraud- 
ulently and willfully sold and disposed of and misapplied 
4 the said bonds,” and refused to deliver them up on demand. 
The action was tried before a referee, who founds the facts 
charged by the complaint, and specifically that the bonds were re- 
ceived in fiduciary capacity, and were 3 und wilſully sold, 
disposed of, and misapplied. On this state of facts the appellant 
argues that the action in substance and effect was solely for a con- 
version ; that the fiduciary character of the defendant and the fraudu- 
lent nature of his transfer were not essential elements of the cause 
of action; that they were immaterial and superfluous and not trav- 
ersable ; — tho cause of action was complete without them; and 
1—4 
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the ultimate judgment is conclusive only upon the fact of a conver- 
sion, and does not estop the defendant from now denying his fidu- 
ciary character and the fraudulent nature of his transfer of the bonds. 

If upon the facts of the case the question mainly argued by 
5 the learned counsel for the appellant was essential to a cor- 

rect conclusion it might not be found free from difficulty ; 
but its discussion will prove unnecessary to the view which we take 
of the case, for, granting all that is claimed by the respondent in this 
direction, and assuming for the sake of the argument that the judg- 
ment is conclusive, not merely upon the fact of conversion, but also 
upon the attendant and incidental facts of the fiduciary capacity and 
fraudulent conduct of the defendant, we are still of opinion that the 
debt evidenced by the judgment was within the effect and operation 


of the bankrupt’s discharge and not excluded therefrom. The 


conclusive character of a judgment extends only to identical 
issues, and they must be such not merely in name but in 
fact and substance. If the vital issue of the later litigation 
has been in truth already determined by an earlier judgment it may 
not again be contested ; but if it has not—if it is intrinsicall 
6 and substantially an entirely different issue, even thoug 
capable of being described in similar language or a common 
form of expression—then the truth is not excluded and the judgment 
no answer to the different issue. Applying this very plain proposi- 
tion to the case at bar, we are to ascertain whether the “ fiduciary 
capacity ” and the“ fraud,” which, under the provisions of the bank- 
rupt act, exclude from its protection debts tainted with those ele- 
ments, are necessarily one and the same with the “ fiduciary ca- 
pacity” and the fraudulent sale and misappropriation of bonds 
found by the reference and evidenced by the judgment which is 
— to be made conclusive. If they are indentical—if they neces- 
sarily present one and the suine issue—the judgment closes the door 
to further contest; but if not identical, or even if under simi- 
7 lar description and name they may be essentially different, 
the judgment is either not conclusive at all or only becomes 
so when an examination of the facts upon which it is founded de- 
monstrates the actual and real identity of the issues involved. We 
must, therefore, compare the respective issues, those involved in the 
determination of this motion and those which we have assumed 
were decided by the judgment, to ascertain whether they are in sub- 
stance identical or different. It is settled in this court, in sup 
accordance with the doctrine of the Federal courts, that the “ fidu- 
ciary capacity ” intended by the bankrupt act relates to cases of tech- 
nical trust, not merely such as the law implies from the contract, 
but actual and expressly constituted, and in the manner that the 
“fraud” intended is an active or express fraud as distin- 
8 guished from an implied or constructive one founded merely 
upon some breach of duty. (Hennequin vs. Clews, 77 N. V., 
427.) Taking this construction of the bankrupt act as a guide, the 
question raised on this motion—the precise issue to be decided—is 
whether Hussey held Palmer’s bonds as his actual and technical 
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trustee, or became liable for their amount through an active and 
— fraud involving moral turpitude or intentional wrong. 

t is very plain that this issue was not necessarily identical with 
that pleaded in Palmer’s complaint and found in his favor by the 
referee. The fiduciary capacity there alleged and found might have 
been merely the implied trust resulting from an agency, and the 

fraud all and found only that implied from the agent’s 
9 breach of duty. If no more than this was involved in the 

judgment, it failed entirely to determine the issue which this 
motion presents, and therefore cannot dictate our decision, so that 
we are brought inevitably to an examination of the facts upon 
which the judgment for conversion vested, and to the inquiry 
whether the fiduciary capacity and the fraud which it established 
were or were not substantially the same with those referred to in 
the bankrupt act. The averments of the complaint, the findings of 
the referee, the facts stated in the affidavits, and those developed 
upon the motion demonstrate very conclusively that the only fidu- 
ciary capacity in which Hussey was acting when the debt in ques- 

tion was contracted originated in the fact of his agency and 
10 was implied from that relation. The complaint alleges that 

he received the bonds “ as agent and broker and in a fidu- 
ciary capacity,” and upon an express written agreement to return 
them on ten days’ notice. The referee finds that they were received 
in a fiduciary capacity upon the terms of such agreement. The 
affidavits and the evidence show no other or different trust or fidu- 
ciary relation than such as may be said always to exist in a case of 
agency. In every such case there is an element of trust and con- 
fidence, so that a breach of duty may be said to be a breach of trust, 
but the agent is nevertheless not a fiduciary within the meaning of 
the bankrupt act. This was so held, under the act of 1841, in the 


case of a factor who received the nroney of his principal and did 


not pay it over. (Chapman vs. Forsyth, 2 How., U.S. R., 202.) 
11 Here the broker received the bonds of his principal and did 

not return them. In both cases there was a breach of duty, 
in some sense a violation of trust and confidence, but in neither, if 
we follow the authorities, did the debtor contract his liability in a 
fiduciary capacity within the meaning of the bankrupt act. There 
remains to be considered the question of fraud. The complaint al- 
leges that the defendant “ fraudulently and wilfully sold, disposed 
of, and misapplied the bonds.” The referee finds the fact in that 
identical language. The prooſs show the written agreement under 
which the bonds were received. That was: “These bonds we hold 
subject to the order of A. L. Pulmer at ten days’ notice, agreeing 
to collect the coupons for his account free of charge, and to 

allow him two per cent. per annum interest on the par 
12 value of said bonds, said interest to commence and count Juue 

Ist, 1866.“ What the defendant did was to hypothecate these 
bonds for loans at a time when he was, or sup himself to be, 
perfectly solvent and able upon any ten days’ notice to redeem and 
restore them. Losses came and he was unable to redeem. He wag 
liable for a conversion. We have already held on an earlier appen ! 
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that whatever right he may have had to use these bonds he had 
none inconsistent with his duty to redeem them oe N. Y., 647); but 
to some use of them he was certainly entitled. It is absurd to sup- 
that he was to pay two per cent. a year for the mere — of 
— securely the plaintiff’s bonds. We are puzzled, as Palmer 
ä seems to have been, to understand what what possible use 
13 of these bonds was contemplated and paid for, except as 
ä security for loans. We can discern no fraud in that 
case. The bailee may have been unwise in hypothecating 
them, and trusted too confidently in his ability to redeem, 
but we can very plainly see that he exercised only what he 
deemed was his right, and which he was at least excusable for so 
regarding. So far, therefore, as the referee finds that the disposi- 
tion of the bonds was wilful and intentional the finding is 
true, but immaterial for any 2 So far as he finds it to 
have been fraudulent we must admit the truth of the finding 
and give it precisely the meaning and force to which it is enti- 
tled. What is that meaning? It is quite certain that the fraud 
found is that only which may be — — from the violation 
14 of the duty resting upon the defendant under his contract. 
It cannot be anything else, for nothing else was proven. 
There was no active express fraud, but simply one implied from an 
unjustifiable act. What he did was to hypothecate the bonds. That 
by itself was wrong only in the peril incurred. Done when and as 
it was it cannot be deemed an affirmative fraudulent act. There is 
no possible fraud in the transaction except that implied from the con- 
version. To some extent, as was said in Hennquin vs. Clews (supra), 
in most if not all cases of conversion some element of fraud or 
breach of duty exists in a greater or less degree, and if all such 
cases were intended to be.excepted from the operation of a discharge 
in bankruptcy the provisions which discharge debts for the conver- 
! sion of personal property would have no force. 
15 It seems to us, therefore, quite cleer that the judgment in- 
: voked decided no fact which is at issue here; that the fiduciary 
capacity and the fraud which it found and established was another 
and a very different thing from that which it is invoked to establish ; 
that while the forms of expression and of phrase are the same, the 
substantial facts are diverse and far apart, and the judgment did not 
adjudge such active and affirmative fraud, such technical and ex- 
press breach of trust, as bars the effect of the discharge, nor did it in 
terms profess to do so. The respondent argues further that the 
debtor has been guilty of laches in not sooner availing himself of his 
defence under the — act. (Monroe vs. Upton, 50 N. V., 593.) 
His petition was filed January 20th, 1868, and he was ad- 


16 judged a bankrupt on the 24th of the same month. That was 
almost thirteen years ago. In the interval the plaintiff sued 
and recovered, caused the defendant’s arrest, pursued him with sup- 
—.— proceedings, and had a receiver appointed without once 

ing met by the discharge as a bar. This delay would be fatal but 
for a single fact. The discharge was never granted until the 17th 
day of May, 1880. The. reason assigned is that during .this long 
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interval the bankrupt was unable to raise the money necessary to 

y the fees of officers and bear the expense of counsel in the pro- 

ceedings. The explanation of this long delay satisfied the bankrupt 

court and the — was finally granted. Under the cir 

17 cumstances we think the delay is sufficiently explained. The 

orders of the general term and of the special term must be 
reversed and the motion granted with costs. 


All concur. A copy. H. E. SICKELS 


Reporter, C. 
D. B., 1 K. K. at 


_ State or New York, \ * 
City and County of New York, j ~~ 

I, William A. Butler, clerk of the said city and county and clerk 
of the supreme court of said State for said county, do certify that I 
have compared the preceding with the certified copy of an opinion 
of the court of appeals in the action entitled Acalus L. Palmer 
agst. Edwin A. Hussey on file in my office and that the same is a 
correct transcript therefrom and the whole of such certified copy. 

In witness whereof I have hereunto subscribed my name and af- 
fixed my official seal this 20th day of March, 1882. 3 
[New York Seal.] . WM. A. BUTLER, Clerk. 


18 Order of Supreme Ct on Remittitur of Court of Appeals. 


At a special term of the supreme court held at the chambers 
thereof, at the court-house in the city of New York, on the 13th 
day of February, 1882. 

resent: Hon. Charles Donohoe, justice. 


Acatus L. Pater, Plaintiff, 


agarnst 
Erwin A. Hussey, Defendant. - 


On reading and filing the remittitur of the court of appeals in the 
above-entitled action, whereby it appears that the order of the gen · 
eral term of this court entered herein in the clerk’s office of the city 

and county of New York on the 2nd of June, 1881, and dated 


19 the 6th of May, 1881, affirming the order made by Daniels, 


J., on the 15th of March, 1881, herein, denying the deſend - 
ant's motion for a perpetual stay of all proceedings by the plaintiff 
on the judgment herein, and the other relief demanded in the defend- 
ant's notice of motion, appealed from herein, was, on appeal to the said 
court of appeals, reversed, and that said order made by Daniels, J., 
on the 15th of March, 1881, was also reversed, and that it was fur- 
ther ordered and adjudged that the defendant's motion aforesaid 


should be granted, with costs, which have been adjusted at the sum 


of ($265.45) two hundred sixty-five dollars and forty-five cents. 
Now, on motion of Huntley & Bower, attorneys for the defendant 
and appellant. in the above-entitled action, it is ordered that the 
order and judgment of the said court of appeals be made the order 
and judgment of this court. | 23 17 
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Affidavit. 
Supreme Court. 
County or New Lokk: 

Acatus L. PALMER against Erwin A. Hussey. 


City AND County or New YORK, 88. 
Erwin A. Hussey, being duly sworn, says: 


I. That I am the defendant above named. On the 20th day of 
January, 1868, I duly filed a petition and schedule in the 
29 United States district court for the eastern district of New 

York, in bankruptcy, praying that I should be adjudged by 
the court to be a bankrupt within the purview of said act (the bank- 
rupt act), and that I should be decreed to have a certificate of dis- 
charge from all my debts provable under the same; that thereupon 
and on the 24th day of January, 1868, I was duly adjudicated a 
bankrupt; that afterward such proceedings were had in said court 
that on the 17th day of May, 1880, 1 was duly discharged from all 
my debts provable under said act by a regular discharge in bank- 
ruptcy, of which the following is a copy: 


“Whereas Erwin A. Hussey, of the city of Brooklyn, in the county 
of Kings and State of New York, has been duly adjudged a bank- 
rupt under the Revised Statutes of the United States, title bank- 
ruptcy,’ and the acts of Congress in amendment thereto, and 
appears to have conformed to all the requirements of law in that 
behalf, it is therefore ordered by the court that said Erwin A. Hussey 
be forever discharged from all debts and claims which by said title 
are made r against his estate, and which existed on tho 
twentieth day of January, one thousand eight hundred and sixty- 
eight, on which day the petition for adjudication was filed by him, 
excepting such debts, if any, as are by law excepted from the opera- 
tion of a discharge in bankruptcy. 

“Given under my hand and the seal of the court, at the city of 
Brooklyn, in the said. district, this 17th day of May, A. D. one thou- 


sand eight hundred and eighty. 
LI. s.] HAS. L. BENEDICT, Judge.” 


That at the time of my adjudication in bankruptcy aforesaid I 
was practically without any funds whatever or any means where- 
with to conduct the proceedings, ahd was unable to pay the expenses 

of the officers and the fees of counsel in the proceedings. 


30 That by reason of said lack of means there was a delay in 


the prosecution of said bankruptcy proceedings, and that 
during all that time I was unable to procure any business or do 
a anything whatever to raise money, and was thereſore compelled to 
= idle and to suffer the bankruptcy proceedings to lie unprose- 
cuted. 
That in this action my counsel, having engaged in it, carried it 
on for me without the payment of his fees, and the7 remain still 


unpaid. 
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That afterward and as soon as I could obtain the means said 
proceedings in bankruptcy were prosecuted and conducted to a suc- 
— termination, and my discharge was obtained, as already 
stated. 

That among other grounds of objection to my — 2 bank- 
ruptcy made by the plaintiff it was charged that I have been guilty 
of improper and undue delay in said proceedings. 

That that question was presented to tlie court and fully explained, 
and the court decided that I was not guilty of laches, and was enti- 
tled to my discharge. 

II. That on or — the 19th day of October, 1868, the plaintiff 


‘commenced this action against me, alleging the conversion of cer- 


tain United States bonds, more particularly described in the com- 
plaint and agreement annexed, of which the following is a copy: 


_ complaint and agreement will be found at folio — of this 


III. That it is true that I received the bonds set out in said agree- 
ment, under the terms and conditions therein named ; that on re- 
ceiving said bonds I used them as I deemed I had a right to do 
under said agreement, and afterward as I required money I hy- 
pothecated them for the purpose of raising the same; that at that 
time I was every way responsible—was a man of large means—be- | 
ing worth at least $500,000, and had no reason to believe that I 
should not be able at any and all times to return said bonds ac- 

cording to the terms of said agreement, but that owing to 
31 large and numerous losses by the failure of parties indebted 

to me, and otherwise, I subsequently became insolvent, and 
when called upon to return said bonds, some three years after I 
had received them, on the 2d day of January, 1868, I was unable so 
to do; that thereupon this action was brought against me, and a 
judgment was rendered against me for the conversion of said bonds 
on the 16th day of May, 1874, for the sum of $32,128.57. 

That no charge of intent to defraud, other than that technically 
inferred by law, could be charged or sustained against me, and that 
my entire conduct with reference to said bonds and all my dealings 
with them were upright and honorable. 

That at the time of the issuing of the summons herein I was 
arrested under an order of arrest, but that on giving bail I was re- 
leased from custody ; that afterward, and after the docketing of the 


judgment herein, an execution against my person or body was 


issued and I was committed to close custody. 

IV. That thereupon, and on or about the 15th day of October, 
1874, I petitioned the Hon. Henry A. Moore, judge of the county 
court of Kings county, that my estate might assigned for the 
benefit of all my creditors, and that my person might be thereafter 
exempted from imprisonment, by reason of any debts arising from 
contracts previously made, and if arrested before the determination 
of those proceedings that I be discharged from imprisonment, and 
for such other and further relief as I might be entitled to, pursuant 
to the provisions of article 5, title 1, chap. 5, part 2 of the Revised 
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Statutes of the State of New York, entitled “Of voluntary assign- 
ments of an insolvent for the purpose of exonerating his person 
from imprisonment.” 

That thereafter such proceedings were had before the said Henry 
A. Moore, county judge, that on or about the 2d day of January, 
1875, said judge, among other things, ordered and directed that an 
assignment be made by me to Bernard J. York, of the city of 

Brooklyn, the assignee appointed by said judge, of all of my 
32 estate excepting such articles as are by law exempt from 
execution. 

That I thereupon complied with said order, and did on the same 
day execute a proper assignment to said York, and delivered to him 
such property; whereupon, and on the same day, an order was 
made, as prayed for in my petition, exempting ‘me from arrest and 
imprisonment by reason of such debts, and, if arrested, that I be 
discharged from my imprisonment, and that afterward I-was dis- 
charged from my imprisonment in conformity with said order. 

V. That afterward, and on or about the 18th day of December, 
1879, the plaintiff herein, by his attorney, A. W. Speir, obtained 
from the Hon. Jasper W. Gilbert, one of the justices of the supreme 
court of this State, a writ of certiorari to renew the proceedings had 
before said county judge, —— A. Moore; that upon the hear- 
ing of such writ of certiorari at the special term of said court, held 
by Mr. Justice Gilbert, for the month of January, 1880, said writ of 


certiorari was quashed with costs, and judgment was duly entered . 


in said court quashing said writ, and directing that the plaintiff 
herein pay the costs. 

VI. That prior to said discharge in bankruptcy, and during the 
year 1879, the plaintiff initiated “supplementary” p ings 
against me in this court, which were finally stayed by an order in 
the district court in bankruptcy. re OY 

VII. That during said proceedings, supplementary to execution, 
and while they were pending, the plaintiff obtained the appoint- 
ment of Wm. J. Marrin, Esq., as receiver in said roceedings, 
with the usual powers, but that no proceedings were taken by him 
until after the decision of the bankruptcy court that a discharge in 
bankruptcy should be granted to me. 

. That thereupon, but before said discharge could be obtained, and 
on or about the 6th day of May, 1880, said receiver com- 
33 menced an action in the superior court of the city of New 
York against me and William R. Taylor, who had purchased 
my assets — auction of my assignee in the exoneration from 
arrest proceedings aforesaid, on the 25th day of February, 1878. 
The prayer of the complaint in said action is as follows: 


“ Wherefore plaintiff demands judgment that the said insolvency 
and exoneration-from-arrest proceedings (being the same as referred 
to in paragraph IV hereof) be declared illegal and void, and that 
the said defendants be ordered to transfer and assign said property 
to plaintiff as receiver herein, and that said plaintiff have leave to 
sell said property, or so much as shall be necessary to satisfy said 
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judgment of the said Palmer, and for such other and ſurther relief 
as shall be deemed just in the premises.” 


VIII. That I have had no opportunity in which to avail myself 
of the advantage of my discharge, and the debt on which the judg- 
ment herein was recovered accrued before the filing of my petition 
in bankruptcy, viz., on or before the 12th day of January, 1868, and 
is extinguished by said discharge. 

Wherefore I pray that an order may be made herein that the 
laintiff herein and his attorneys should be perpetually enjoined 
rom issuing execution under the judgment herein, and, if execution 

has been issued, from enforeing the same, and from collecting or at- 
tempting to collect the judgment herein, or in any way enforcing or 
attempting to enforce the judgment herein, and that all proceedings 
in this action, or founded on the cause of action herein, on the part 
of the 2 herein, his attorneys and agents, and on the 

34 rt of the receiver in supplementary proceedings aforesaid, 
perpetually enjoined and stayed. | 

E. A. HUSSEY. 


Sworn to before me this 12th day of June, 1880. 
Ir. s.] GEORGE E. CARPENTER, 
Notary Public, No. 252, City and County of New York. 


N. Y. Supreme Court. ’ 


AcALus L. PALMER against Erwin A. Hussey. 
City AND County or New York, 88: 


Archibald W. Speir, being duly sworn, says he is the attorney for 
the above-named Palmer; that a motion was argued before Hon. 
—— Westbrook, a justice of this court, on the — day of and 
by consent the papers on the part of Palmer were to be submitted 


ay. 

Deponent further says that, owing to professional engagements 
and unforeseen delays therein, owing to the adjournments of the 
courts, deponent has not had time to examine the records and pre- 


— the 2 pers in this motion; and deponent is in- 
35 ormed that Mr. Justice Westbrook is not within the city and 


county of New York. 
A. W. SPIER. 


Sworn to before me this 9th July, 1880. 
| JOHN P. GAU, 
Notary Public, N. Y. Co. (49). 


N. V. Supreme Court. 
Acatus L. PALMER against Erwin A. Hussey. 


On the foregoing affidavit let the — Palmer’s attorney have 
ten days further time to prepare and serve the papers herein. 


9th July, 1880. 
C. DONOHUE, J. 
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36 Supreme Court of New York. 
AcALus L. Pater, PI’t’ff, against Erwin A. Hussey, Def t. 


City anp County or New YORK, 88: 


I. Archibald W. Spier, being duly sworn, says he is the private 
counsel of Acalus L. Palmer, the above-named defendant. 

II. That an action was n in the superior court of the city of 
New York by William J. Marrin, receiver, &c., of the estate and 
property of Erwin A. Hussey, one of the defendants, against the 
said Erwin A. Hussey and William R. Taylor, defendants, on or 
about the 6th day of June, 1880. 

III. That said action was — — by the said receiver plaintiff 
after having obtained an order duly made by the Hon. Hooper C. 
Van Voorst, one of the judges of the said court, and was pendin 
in said court when the notice of motion was served in the — 
ings — deponent, and which said action is now pending. 

V. That the said Hussey and Taylor, defendants, have appeared 

in said action by their attorneys, Huntley and Bower, who served a 

neral appearance in said action on the plaintiff’s attorney on the 

4th day of May, 1880, and filed and served an affidavit of merits 
in said action. 

37 V. That the said defendants’ attorneys have obtained two 

extensions of time to plead in said action from the judges of 


the superior court, and that on the 3d day of July, after this, 


motion had been argued, the said defendants’ attorneys obtained 
another extension of twenty days to plead in the action pending in 
the superior court. 

VI. That the said action was brought by the said receiver to set 
aside and vacate certain insolvency proceedings taken by the said 
Hussey and for Jeave to sell certain pro ny belonging to said Hus- 
sey and claimed or said to be claimed by the defendant, Taylor, as 
owner thereof and acquired since the said bankruptcy adjudication. 

VII. Deponent further says that the said property is not men- 
tioned in the schedule of bankruptcy filed by the said Hussey, nor 
does he claim that he acquired it previous to the bankruptcy pro- 
ceedings. 

VIII. Deponent further says he has good reason to believe and 
alleges that this application to the supreme court is made for the 
purpose-of delaying and — the determination of the action 
in said superior court, and that if the said Hussey has any defense 
or that his alleged proceedings in bankruptcy are a bar to this action 
in the superior court, the same should be set forth by answer or 
demurrer and trial according to the usual practice of this court, 
and that the said attorneys for the defendants seek to have these 
matters and issues tried upon affidavits instead of according to the 

usual practice of the courts. 

IX. Deponent further says that the said Huntley & Bower, on or 
about the month of October, 1879, obtained an ez parte stay of pro- 
ceedings from the United States district court for the eastern 
district of New York in bankruptcy, staying all proceeding on the 
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part of said judgment creditor Palmer in the supplemen 
38 proceedings for the collection and enforcement of this vada. 
ment. 

X. That thereupon and immediately thereafter deponent obtained 
an order from the said United States district.court vacating and 
setting aside the stay of proceedings issued by said court as to all 
property acquired by said Hussey after the 24th day of January, 1868, 
and that the discharge in bankruptcy does not affect this property, 
— . of said last-named order is hereto attached and marked 

ibit —. 

XI. Deponent further savs that he was the attorney for the said 
Palmer in the year 1868; that after the said Hussey had been ad- 
judicated a bankrupt on the 27th day of January, 1868, a demand 
wus made upon said Hussey for the bonds alleged to have been 
fraudulently converted by the said Hussey, belonging to the said 
Palmer, and the said Palmer brought an action against the said 


‘Hussey for the fraudulent conversion of said bonds in the supreme 


court of the State of New York on the 19th day of October, 1868, 
and in the complaint therein the said Palmer alleged that the said 
Hussey had received the said bonds in a fiduciary capacity, and had 
fraudulently and willfully misapplied said bonds. 

XII. On and long after the said Hussey had been adjudicated a 
bankrupt, the — day of November, 1868, the defendant Hussey 
served an answer — said action, in which he alleged a complete set- 
tlement of the matter at issue and set up a counter-claim against the 
said Palmer for $1,415.60 dollars. The plaintiff, Palmer, in his reply 
in said action, denied the said counter-claim. 

XIII. That the said action was duly tried on the issues, and the 
said referee found as a matter of fact “that the bonds were received 
in a fiduciary capacity by the said defendant, and that the said 
defendant without the authority or consent or permission of the 

plaintiff, fraudulently and willfully sold, disposed of, and mis- 
39 applied said bonds, and agg was duly entered accord- 
ingly on the 16th day of May, 1874, for $32,128.57 dollars. 

XIV. That the said Hussey was arrested and held in 25,000 dol- 
lars bail by an order of the said supreme court in said action in the 
complaint and affidavit which set up the same facts as stated in the 
complaint, and the additional fact that on the 27th day of January, 
1868, the bonds had been demanded on behalf [of] the plaintiff from 
the said defendant. 

That said order of arrest was affirmed in all things by a judgment 
of the court of appeals on the Sth day of May, 1874, and the judg- 
ment in the action has not been appealed from. | 

XV. That the said Palmer was a non-resident of the State of New 
York, and resided and now resides in St. Johns, New Brunswick. 

XVI. That deponent is informed and believes the said Palmer had 
no notice of the said bankruptcy proceedings until long after he had 
obtained judgment in said action, and deponent had no knowled 
of said bankruptcy proceedings until September, 1879, and that the 
said Hussey did not name the said Palmer as a creditor in these 
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rr aan proceedings until about September, 1879, long after the 

judgment had been obtained. ä 

XVII. That the said Hussey did not plead his adjudication in 

- bankruptcy in the said action by Palmer, as required by the prac- 
tice of the State court. : 

XVIII. That deponent made several efforts to find the said Hus- 
sey and examined him in supplementary proceedings after the judg- 
ment was obtained, but could not find him until June, 1879. 

XIX. That tlie facts as stated in the affidavit in the 3d 

40 ragraph relating to the cause of action are false and mis- 

eading ; it is a statement of a defence—a defence which is 

not true; the true facts were determined on the trial, and the matter 

is res adjudicata by the judgment of the supreme court in the action 

on the 19th day of October, 1874, and the affirmation of the order 

of arrest by the judgment of the court of appeals on the 8th day of 

May, 1874, which substantially affirmed the judgment of the su- 
preme court. 

XX. That the said Hussey swore in his answer in said action that 
he had a settlement of account with Palmer, and that said Palmer 
was found indebted therein to him in the sum of one thousand four 
hundred and fifteen and sixty-one hundredths dollars; that it ap- 
pears from the foregoing facts that the statements of the said Hus- 
sey under oath are contradictory, and that his affidavits and state- 
ments are unworthy of credence. The referee before whom the 
action was tried affirmed this fact in rejecting and disallowing this 
counter-claim. 

XXI. That the matter stated in the 3rd paragraph (fol. —) of 
Hussey’s affidavit, tending to show that the cause of action accrued 

on the 2nd day of January, 1868, is false; and 

XXII. That the facts as stated in Hussey’s affidavit in the 6th 
paragraph are false and misleading, the inference being that the 
stay of proceedings issued is still in force as to the subject-matter of 
the superior court action, and also as to preventing the collection 
of this judgment, which is not true. 

XXIII. That as to the allegations contained in the latter part of 
the first paragraph of Hussey’s affidavit, at fol. —, the true fact is 
the judge in bankruptcy overruled the objections that were made 

to the discharge without passing upon the validity of the bankrupt 
proceedings, which is proved by the order vacating the stay, a copy 
of which is attached. 
41 XXIV. That the allegations of Hussey’s affidavit in para- 
ph seven are false and misleading in the statement that 
the receiver, William J. Marrin, took no proceedings until after the 
discharge in bankruptcy had been granted to Hussey. 

Deponent says that the said receiver, Marrin, demanded of said 
Hussey a transfer of all his property, and also applied several times 
to the supreme court in supp ementary p ings for an order 
requiring said Hussey and third parties to deliver and convey to 
said receiver certain properties belonging to the said Hussey, and 
more particularly the property specified in the complaint in the 
action in the superior court, and which is not included in the bank- 
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ruptcy schedules, or claimed to be owned by Hussey, or received by 
him, after the date of the adjudication in bankruptcy of the said 


Hussey. 

V. That in the action now pending in the superior court the 
matters at issue are the validity of a certain alleged discharge in pro- 
ceedings for exoneration from arrest and discharge from imprison- 
ment and an assignment made therein. 

XXVI. That the said Hussey, after the said adjudication in bank- 
ruptcy, to wit, in or about the year 1874, stated said judgment in 
favor of the said Palmer and against the said Hussey (described in 
said Hussey’s affidavit in ragraph III) as a valid judgment against 
him, the said Hussey, in his said schedules in the said insolvency 
proceedings. 

XXVII. That deponent is informed and believes that neither 
William J. Marrin, receiver, and the plaintiff in the action in the 
superior court now pending, nor his attorney is a party to this 
motion, and that they have not been served with papers in this 
motion. ; 

XXVIII. That deponent is informed and believes that Acalus L. 

Palmer, the judgment creditor, has not been served with a 
42 notice of motion in this matter, and that this application is 


not properly before the court. 
4. W. SPEIR. 


Sworn to before me this 19th July, 1880. 


JOHN D. DELAHUNTY, 
Notary Public, New York: City and County. 


Order Vacating Stay. 


Exuinit “ A.” 


At a stated term of the United States court for the castern district 
of New York, held at the court-house in the city of Brooklyn on the 
30th day of September, 1879. 


Present: Hon. Chas. L. Benedict, justice. 


In re Erwin A. Hussey, Bankrupt. 
Order discharging stay. 


On reading and filing the order to show cause herein, dated Sep- 
tember 26th, 1879, and the affidavit of A. W. Speir, and on the pro- 
ceedings herein, and after hearing counsel for the respective par- 
ties, now, on motion of A. W. Speir, attorney for Acalug L. Palmer, 

it is ordered that the stay granted in and by an order of the 
43 22d day of September, instant, be, and the same is hereby, 

vacated, excepting that said order shall stand in force so far 
as to restrain Acalus L. Palmer, plaintiff in the action of Acalus L. 
Palmer us. Erwin A. Hussey, his agents and attorneys, from exe- 
cuting the judgment in said action out of any property acquired by 
the bankrupt before the time of filing his petition in bankruptcy, 
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bankruptcy proceedings until about September, 1879, long after the 
judgment had been obtained. ä 

VI II. That the said Hussey did not plead his adjudication in 
- bankruptcy in the said action by Palmer, as required by the prac- 
tice of the State court. : 

XVIII. That deponent made several efforts to find the said Hus- 
sey and examined him in supplementary proceedings after the judg- 
ment was obtained, but could not find him until June, 1879. 

XIX. That tlie facts as stated in the affidavit in the 3d 

40 ragraph relating to the cause of action are false and mis- 

eading ; it is a statement of a defence—a defence which is 

not true; the true facts were determined on the trial, and the matter 

is res adjudicata by the judgment of the supreme court in the action 

on the 19th day of October, 1874, and the affirmation of the order 

of arrest by the judgment of the court of — on the 8th day of 

May, 1874, which substantially affirmed the judgment of the su- 
preme court. 

XX. That the said Hussey swore in his answer in said action that 
he had a settlement of account with Palmer, and that said Palmer 
was found indebted therein to him in the sum of one thousand four 
hundred and fifteen and sixty-one hundredths dollars; that it ap- 
pears from the foregoing facts that the statements of the said Hus- 
sey under oath are contradictory, and that his affidavits and state- 
ments are unworthy of credence. The referee before whom the 
action was tried affirmed this fact in rejecting and disallowing this 
counter-claim. 

XXI. That the matter stated in the 3rd paragraph (fol. —) of 
Hussey’s affidavit, tending to show that the cause of action accrued 
on the 2nd day of January, 1868, is false; and 

XXII. That the facts as stated in Hussey’s affidavit in the 6th 
paragraph are false and misleading, the inference being that the 
stay of proceedings issued is still in force as to the subject-matter of 
the superior court action, and also as to preventing the collection 
of this judgment, which is not true. 

XXIII. That as to the allegations contained in the latter part of 
the first paragraph of Hussey’s affidavit, at fol. —, the true fact is 
the judge in bankruptcy overruled the objections that were made 
to the discharge without passing upon the validity of the bankrupt 
proceedings, which is proved by the order vacating the stay, a copy 

of which is attached. 
41 XXIV. That the allegations of Hussey’s affidavit in para- 
ph seven are false and misleading in the statement that 
the receiver, William J. Marrin, took no proceedings until after the 
discharge in bankruptcy had been granted to Hussey. 

Deponent says that the said receiver, Marrin, demanded of said 
Hussey a transfer of all his property, and also applied several times 
to the supreme court in supp ementary p ings for an order 
requiring said Hussey and third parties to deliver and convey to 
said receiver certain properties belonging to the said Hussey, and 
more particularly the property specified in the complaint in the 
action in the superior court, and which is not included in the bank- 
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ruptcy schedules, or claimed to be owned by Hussey, or received by 
a after the date of the adjudication in bankruptcy of the said 
ussey. 

XXV. That in the action now pending in the superior court the 
matters at issue are the validity of a certain alleged discharge in pro- 
ceedings for exoneration from arrest and discharge from imprison- 
ment and an assignment made therein. 

XXVI. That the said Hussey, after the said adjudication in bank- 
ruptcy, to wit, in or about the year 1874, stated said judgment in 
favor of the said Palmer and against the said —— described in 
said Hussey s affidavit in ragraph II) as a valid judgment against 
him, the said Hussey, in his said echedules in the said insolvency 


proceedings. 

XXVII. That deponent is informed and believes that neither 
William J. Marrin, receiver, dnd the plaintiff in the action in the 
superior court now pending, nor his attorney is a party to this 
motion, and that they have not been served with papers in this 
motion. " 

XXVIII. That deponent is informed and believes that Acalus L. 

Palmer, the judgment creditor, has not been served with a 
42 notice of motion in this matter, and that this application is 
not properly before the court. 
4. W. SPEIR. 


Sworn to before me this 19th July, 1880. 


JOHN D. DELAHUNTY, 
Notary Public, New York City and County. 


Order Vacating Stay. 


ExniImr “ A.” 
At a stated term of the United States court for the eastern district 


of New York, held at the court-house in the city of Brooklyn on the 


30th day of September, 1879. 
Present: Hon. Chas. L. Benedict, justice. 


In re Erwin A. Hussey, Bankrupt. 
Order discharging stay. 


On reading and filing the order to show cause herein, dated Sep- 
tember 26th, 1879, and the affidavit of A. W. Speir, and on the pro- 
ceedings herein, and after hearing counsel for the respective par- 
ties, now, on motion of A. W. Speir, attorney for Acalug L. Palmer, 

it is ordered that the stay granted in and by an order of the 
43 22d day of September, instant, be, and the same is hereby, 

vacated, N that said order shall stand in force so far 
as to restrain Acalus L. Palmer, plaintiff in the action of Acalus L. 
Palmer vs. Erwin A. Hussey, his agents and attorneys, from exe- 
cuting the —— in said action out of any property acquired by 
the bankrupt before the time of filing his petition in bankruptcy, 
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with leave to the bankrupt to apply for a further stay on two days’ 
notice to the moving party in this motion to vacate September 30th, 


1879. | 
CHAS. L. BENEDICT. 
Order Staying Palmer’s Proceedings. 


Exninir “ B.“ 


At a stated term of the district court of the United States of 
America forthe eastern district of New Vork, held at the United States 
court rooms in the city of Brooklyn the 22d day of September, A. D. 


1879. 
Present: The Hon. Chas. L. Benedict, judge. 


In the Matter of Erwin A. Hussey, Bankrupt. 


It appearing by the affidavit of Erwin A. Hussey, the bankrupt 
above named, this day presented and filed, that Acalus L. Palmer, 
‘creditor named in the amended schedule of liabilities of said bank- 
rupt, whose debt is provable in bankruptcy, is endeavoring by legal 

proceedings to enforce payment of said claim, now, upon 

44 application of Huntley & Bower, attorneys for the above- 

named bankrupt, it is ordered that all proceedings on the 

— of the said Acalus L. Palmer, or his agents or attorneys, to en- 

orce payment of the said claim be, and the same are hereby, stayed 

until the determination of this court of the question of said bank- 
as discharge. 

itness the Hon. Chas. L. Benedict, judge of said court, and the 

seal thereof, at the United States court-rooms, in the city of Brook- 

yn and district aforesaid, this twenty-second day of September, A. 


1879. 
Ir. s.] i B. LINCOLN BENEDICT. 


Opinion of Westbrook, J. 
Supreme Court. 


Acatus L. PALMER againet Erwin A. Hussey. 


City AND County oF New York: 


I have not felt myself at liberty to examine the questions which 
this motion presents on its merits. 

Leave to prosecute an action in the — court which involved 
all points argued has been granted. That action is now pending 
there. Iam not to assume that the court is not competent to do 

justice, and will not do it, but I assume the contrary. 
45 This motion is denied solely on the ground that the comity 
of courts forbids an interference. 

Motion denied without costs, and without prejudice to the right 
of the defendant to make such a motion to the superior court as he 
may be advised is proper in the preinises. 

ugust 11, 1880. T. R. W. 
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At special term of the supreme court, held at chambers, in the 
court-house, in and for the city and county of New York, on the 


26th day of August, 1880. 
Present: Hon. T. R. Westbrook, justice. 


AcaLus L. PALMER against Erwin A. Husspy. 


On reading and filing the notice of motion herein, dated the 12th 
day of June, 1880, the affidavit of Erwin A. Hussey, thereto attached, 
and the certified extract from the referee's report herein, and the 
affidavit of Archibald W. Speir, Esq., in opposition to the motion, 
and after hearing R. H. Huntley, Esq., of counsel for the defendant, 
in support of the motion, and Archibald W. Speir, Esq., of counsel 
for plaintiff, in opposition thereto : 

7 Now, on motion of Archibald W. Speir, — attorney ſor 
46 the plaintiff, it is ordered that said motion be denied without 

costs, and without prejudice to the right of the defendant to 
make such a motion to, or defense in the, superior court as he may 
be advised is proper in the premises. ) 

This motion is denied solely on the ground that the comity of 
courts forbids an interference by this court with an action pending 
in — superior court, even though it may have the legal power so 
to do. 

The Hon. Hooper C. Van Vorst, judge of the superior court, hav- 
ing given William J. Marrin, Esq., the receiver in supplementa 
proceedings of the defendant, leave to commence a judgment credi- 
tor’s action in said court against the defendant and another, in 
which action the defendant's discharge in bankruptcy may be set up. 


Enter. 
T. R. WESTBROOK. 
47 ‘ Notice of Appeal. 
Supreme Court. 
Acalus L. PATLuxn, Plaintiff, 


against 
Erwin A. Hussey, Defendant. 


City axnp County or New York: 


Please take notice that the above-named defendant appeals to the 

neral term of this court from the order herein entered on the 27th 

y of August, 1880, denying the defendant’s motion for a perpetual 
stay of all proceedings on the judgment herein, and for such other 
and further relief as to the court should seem meet, and from each 
and every part and the whole of said order. 

Yours, &c., HUNTLEY & BOWER, 
Def ts Attys, 35 Pine &. 


Dated New York, September 13, 1880. 


To Archibald W. Speir, Esq., pl'ff's att y; William A. Butler, Esq., 
cl’k s’p’r court. , 


3—445 
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48 Appeal from an Order Denying Motion for a Perpetual Stay of 


Supreme Court, General Term, First Dep’t. Oct. Term, 1880. 


Noah Davis, P. J.; Brady & Barrett, J. J. 
R. H. Huntley, for app'l't; A. W. Speir, for resp't. 


Acatus L. Pater, Resp’d’t, us. Erwin A. Hussey, App't. 


Per Curiam : 

There was really no question of comity involved in this case. The 
question was whether the judgment was discharged by the proceed- 
ings in bankruptcy. If it was we should not permit our receiver to 

roceed further with a suit upon such judgment in another court. 
if it was not discha the special term should so decide, and then 
we can review its judgment. 

As there is a statement in the order appealed from that the court 
did not consider the merits, we should simply send the case back for 
adjudication. There is nothing for us to review at present affecting 
the merits. 

The order appealed from is reversed with $10 costs and disburse- 
ments of the appeal, and the motion remitted to the special term for 
a hearing upon the merits. 


49 At a general term of the supreme court of the State of New 
York, held in and for the first department, at the court-house 
in the city of New York, on the 26th day of November, 1880. 
Present: Hon. Noah Davis, P. J.; Hon. John R. Brady, Hon. Geo. 
C. Barrett, J. J. 


Acatus L. PaLukn, Plaintiff and Respondent, 
against 
| Erwin A. Hussey, Defendant and Appellant. 

The appeal from the order entered herein on the 27th day of 
August, 1880, denying the defendant’s motion for a perpetual stay 
of all proceedings on the judgment herein having been heard at the 

eneral term, and after hearing Richard H. Huntley, Esq., of counsel 
or the appellant, and Archibald W. Speir, Esq., of counsel for the 


—,. 
ow, on motion of Huntley & Bower, Esqs., attorneys for the ap- 
pellant, it is ordered that the said order appealed from be reversed, 
with ten dollars costs and the disbursements to the appellant. 

And it is further ordered that the said defendant’s motion for a 


perpetual stay of all proceedings on the ao herein be, and - 
a 


the same hereby is, remitted to the special term for a hearing upon 


the merits. 
Endorsement. 


Sir: Please to take notice that the within is a copy of an 
50 order — made herein and this day entered in the clerk’s 
office of this court at the court-house in the city of New York 

in the within-entitled action. | 
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And also take notice that the hearing on the merits of the defend- 
ant’s motion for a perpetual stay of all proceedings on the judgment 
herein, directed in the within order, will be heard at a special term 
of this court, to be held at the chambers thereof, at the court-house 
in the city of New York, on the first Monday of December, 1880, at 
the opening of the court on that day, or as soon thereafter as coun- 
sel can be heard, and application will then and there be made that 
said motion be granted. 

Yours, &c., HUNTLEY & BOWER, 


Def ts Att’ys. 
Dated New Vork, Nov. 27, 1880. 
To A. W. Speir, Esq., pl'ff's att’y. 
51 At a special term of the supreme court, held in and for the 


city and county of New York, at the chambers thereof, at the 
court-house in said city, on the 14th day of December, 1880. 


Present: Hon. Charles Daniels, justice. 
Acatus L. PaLMer against Erwin A. Hussey. 


The hearing on the merits of the defendant’s motion for a per- 
— — of all proceedings on the judgment in this action, directed 
N. the order of the general term of this court, dated the 26th day of 

ovember, 1880, coming on to be heard, after hearing Richard II. 
Huntley, Esq., of counsel for the defendants, for the motion; and A. 
W. Speir, Esq., of counsel for the plaintiff, opposed ; and the coun- 
sel for the plaintiff moving the court that it be referred to a referee 
to take testimony as to the facts and circumstances of the alleged 
conversion of the plaintiff’s bonds mentioned in the complaint in 
this action, and the counsel for the defendant opposing such a refer- 
ence : me 

Now, at the instance and direction of the court, and for its proper 
information as to the facts to be considered, it is ordered that it be 
referred to William H. Leonard, Esq., counsellor-at-law, of the city 
of New York, to take such testimony as may be produced before him 
by either party to this cause as to the circumstances and facts of the 
a 1 conversion of plaintiff’s bonds mentioned in the complaint 
in this action, and to report the same to this court with all conven- 


ient 3 
52 And it is further ordered that such reſerence proceed on 
: five days’ notice by either party, and continue from day to 
day until completed. 

And it is further ordered that the hearing on the merits of the 
defendant’s motion for a perpetual. stay of all proceedings on the 
judgment in this action ordered by the general term as aforesaid 
stand adjourned until the coming in of the report of said referee. 

And it is further ordered that the fees of the referee on such ref- 
erence be paid by the party receiving the report, and be then sub- 
ject to the order of this court in final determination of this motion. 


A copy. 
WILLIAM A. BUTLER. 
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Supreme Court. 
Acalus L. Pater, Pl'ff, against Erwin A. Hussey, Def’t. 


To the supreme court : 


The subscriber, William H. Leonard, referee, to whom it was re- 
ferred by an order of this court, dated the 14th day of December, 
1830, made before the Hon. Charles Daniels, justice, to take such 
testimony as might be produced before him by either party to this 
cause as to the circumstances and facts of the alleged conversion of 
the plaintiff’s bonds mentioned in the complaint in this action, and 
to report the same to this court with all convenient speed, respect- 

fully reports: 
53 That he has been attended by the said parties and their 

counsel, respectively, and has taken the testimony directed to 
be taken by the said order, which he caused to be reduced to writing 
by a stenographer in his presence; the witnesses were each sworn 
before being examined, in the usual form, to testify the truth, the 
whole truth, and nothing but the truth; and afterthe examination 
was closed the minutes of the stenographer were plainly written out 
and read over by each witness, and the testimony so written out and 
read over was subscribed by the witnesses, Palmer, Hussey, Bishop, 
and Speir, and they were each resworn that the deposition so su 
scribed by them, respectively, was true. 

The counsel for the said parties, respectively, agreed that the testi- 
mony of the witnesses, Parkhurst, Wright, and Scott, so written out 
and read over by them, respectively, need not be subscribed or sworn 
to as a deposition. 

The said testimony has been certified by me and is returned here- 
with, together with the exhibits referred to by the said witnesses, 
a by me as Exhibits A, B,C, D, E, F, G, H, I. K, L, 


All of which is respectfully submitted, 
WM. H. LEONARD, Referee. 
New York, February 2d, 1881. 


54 Notice of Motion. 
Supreme Court. 


Acatus L. Pater, Pl'ff, ag’st Erwin A. Hussey, Deſ't. 
City AND County or New York: 


Please to take notice that on the report of the Hon. William H. 
Leonard, referee, which has been duly made herein, a copy of which 
is hereto annexed, and on all the papers and proceedings herein, 
the adjourned hearing of the motion for a perpetual stay will be had 
at a special term of this court, at the chambers thereof, on the third 
Monday of February, 1881, at the opening of the court, or as soon 
thereafter as counsel can be heard, and an application made on be- 


E i 5 


* * : ö * . 15 
ACALUS L. PALMER vs. ERWIN A. HUSSEY. 21 
half of the defendant that the motion be denied, and for such 


other or further relief as to the court may seem fit. 
Yours, &c., A. W. SPEIR, 


NFF Attorney. 
New York, 5th February, 1881. 
To Huntly & Bower, def ts att’ys. 


55 (Judgment Roll.) Summons for Relief. 
New York Supreme Court. 
Acatus L. Paluxn, Plaintiff, 


against 
Erwin A. Hussey, Defendant. 


City AN Db County or New YorK. 


To the above named defendant: 

You are hereby summoned and required to answer the complaint 
in this action, of which a copy is herewith served upon you, and to 
serve a copy of your answer to the said complaint on the subscriber 
at his office, No. 68 Wall street, New York city, within twenty days 
after the service of this summons on you, exclusive of the day of 
such service; and if you fail to answer the said complaint within the 
time aforesaid the plaintiff in this action will apply to the court for 
the relief demanded in the complaint. 

Dated September 7, 1868. 

ARCH. W. SPEIR, 


Plaintiff's Attorney, No. 68 Wall Street. 


56 N. Y. Supreme Court. 
Acatus L. PALMER vs. Erwin A. Hussey. 
City AND County or New York: 


To the sheriff of the city and county of New York : 


You are required forthwith to arrest the defendant, Erwin A. Hus- 
sey, and to hold him to bail in the sum of twenty-five thousand dol- 
lars, and to return this order to Archibald W. Speir, plaintiff’s at- 
torney, at No. 68 Wall street, on the 24th day of October, 1868. 


Dated October 19, 1878. 
D. P. INGRAHAM, Justice. 


Arch. W. Speir, plaintiff's attorney; E. A. Hussey, 48 or 50 Broad 
street, room 17. 


57 N. Y. Supreme Court. 
Acalus L. PALuxn, Plaintiff, 


against 
Erwin A. Hussey, Defendant. 
City AND County or New York: 


The complaint of Acalus L. Palmer, by Archibald W. Spier, his 
attorney, shows to this court: 
That prior to the 11th day of May, 1866, he held in the possession 
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of Brown Brothers & Co., and belonging to him, ten Government 


bonds, known as United States seven-thirty bonds, numbered 62422, 


62423, and numbers 62441 to 62448, both inclusive, of five hundred 
hundred dollars each, and also one hundred and thirty-two of said 
Government bonds, numbered 136,108, 136,109, 135,953, 135,954, 
and numbers 135,957 to 135,984, both inclusive, and numbers 125, 
153, 125,154, and numbers 36001 to 36100, both inclusive, of $100 
each, and numbers 69,021 to 69,028, both inclusive, of $50 each; that 
at the request of the defendant, then doing business in the city of 
New York‘under the name of E. A. Hussey & Co., he transferred 
to them the aforesaid several bonds, and shortly before that 
time he transferred to the defendant one other United States bond, 
known as the United States six per cent. five-twenty bonds, for $1,000; 
that all of said bonds amounted, as appears upon them in print or 
writing, to the sum of $19,600; that the same were received by the 
defendant from the plaintiff, as his agent and broker, in a fiduciary 
capacity, upon the arrangement and agreement as contained and set 
forth in the copy paper signed and delivered by the defendant to 
the plaintiff, hereto annexed, and at the timeand place therein 
58 stated, and forming a part of this complaint; that the said 
defendant, without the authority or permission of the plain- 
tiff, has fraudulently and wilfully sold, disposed of, and misapplied 
the said bonds, and has refused to deliver up the same to the said 
plaintiff, who has frequently demanded the same from him, and 
given the notice so to do as required in the agreement, of which-the 
annexed is a copy. 
Wherefore the plaintiff demands judgment for his damages 
herein to the amount of forty thousand dollars and costs of this 


action. : 
A. W. SPIER, 
PUff’s Att'y. 


(A copy of the agreement referred to in the complaint will be 
found at folio —— of this book.) 


Verification. 
Supreme Court. 
City AND County or New YORK: 
ACALUS L. PALMER against Erwin A. Hussey. 


City AND County OF Saint JOHNS, 88: 


Stephen Wiggins Palmer, being duly sworn, says that the paper 
hereto annexed is a copy of an original paper signed by the defend- 
ant herein, who was doing business in said city at the time under 
the name of “E. A. Hussey & Co.,” and delivered by him to the 
plaintiff on or about the date of the same; that the bonds 

therein named were delivered to the defendant by the persons 
59 therein named in the plaintiff’s order, as deponent has been 
informed by both the defendant and the plaintiff, and upon 
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the terms and conditions therein set forth, and this deponent knows 
that the same was signed by the deſendant; that this deponent 
several times demanded of the defendant the bonds therein described, 
to be delivered up to plaintiff, which defendant refused ; that on or 
about the twenty-seventh day of January last past he demanded 
that the defendant should deliver them up in ten days from such 
demand; that more than ten days have long since expired, and 
the defendant still refuses to deliver up the same, but admits he 
has disposed of the same. 

And deponent further says, on the knowledge obtained by him in 
his business relations between the parties, that said defendant had 
no right or authority to dispose of the said bonds. 

STEPHEN WIGGINS PALMER. 

(Jurat.) 


Supreme Court. 
Acatus L. PALMER against Erwin A. Hussey. 
City anpD'County or New York: 


The defendant answers the complaint : 

First. That he denies that he received said bonds from the plain- 
tiff as his agent and broker; and he denies that he received them 
in a fiduciary capacity upon any arrangement and agreement what- 

ever; and he * that he has fraudulently or wilfully sold, 
60 men, a of, or misapplied the said bonds; and he denies that 

he has in any way whatever used said bonds otherwise than 
as is provided in the agreement set forth as a part of the complaint 
herein and as well understood between the plaintiff and this de- 
fendant that said bonds should be used. 

Second. And, further answering, this defendant says that for a 
long time prior to May 11, 1866; he had had mutual dealings with 
the plaintiff, through the agency of the plaintiff’s brother, one 
Stephen W. Palmer; that said transactions were of the usual and 
ordinary kind existing between merchants in this city and parties 
residing abroad, the plaintiff then and now residing in the British 
Province of New Brunswick ; that this defendant was then a ship- 
ping and commission merchant, and as such transacted business 
with and for the plaintiff; that some time prior to May 11, 1866, 
this defendant, under instructions from the plaintiff and as his 
agent, bought, through Messrs. Brown Brothers & Co., all the bonds 
set out in said agreement except the 5.20 bond therein mentioned; 
that afterwards this defendant bought for the plaintiff the said 5.20 
bond and kept the same in his possession with the plaintiff’s knowl- 
edge and assent; that after the purchase of all the said bonds this 
defendant changed his business from that of a shipping and com- 
mission merchant to that of a banker and stock-broker, and in view 
of such change aoe to the plaintiff that he in such business 
could use profitably for himself the said bonds of the plaintiff if 
he was disposed to lend them to this defendant; that thereupon, 
and for the purpose of this defendant using said bonds in his busi- 
ness as a broker and banker to raise money therewith and thereby 
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to increase his capital, and to use the same as money, this defend- 


ant agreed that if the plaintiff would loan him said bonds he 
would collect the coupons thereto attached free of charge and pass 
the proceeds of said coupons so collected to the credit of the plain- 
tiff, and that he would in addition thereto pay to the plaintiff at 

the rate of two per centum per annum extra interest for the 
61 use of said bonds; that said bonds were taken by this de- 

fendant under said agreement, and were used by him strictly 
in accordance therewith, — not otherwise. 

Third. And, ſurther — and as a separate and distinct de- 
fence, this defendant says that the agreement annexed to the com- 

laint herein and forming a part thereof, and the agreement here- 
inbefore set forth, is and was in itself corrupt and usurious and con- 
trary to and in violation of the usury laws of the State of New 
York, in which State said contract was made, and was intended to 
be an agreement to pay more than seven per centum, to wit, nine 
per centum, per annum for the use, loan, and forbearance of money, 
and by said agreement this defendant agreed to pay said usurious 
rate to the plaintiff, and the plaintiff agreed to receive the same for 
said loan then and there made. 

Fourth. And, further answering, and as a separate and distinct de- 
fence to any claim which the plaintiff may seek to establish against 
this defendant by reason of said agreement annexed to the com- 
plaint, and by reason of the loan of paid bonds, this defendant says 
that between the IIth day of May, 1886, and the month of Decem- 
ber, 1867, there were accounts and dealings between the plaintiff 
and this defendant; that said account contained large debits and 
credits ; that in the latter part of said month of December, 1867, 
the plaintiff, through his said agent, Stephen W. Palmer, and this 


defendant had a full and complete settlement and adjustment of 


their accounts, in which settlement the plaintiff was credited the 
full value of said bonds, and that on said settlement it was found 
and adjusted that the plaintiff was indebted to this defendant in the 
sum of fourteen hundred and fifteen dollars and sixty cents, 
($1,415.60 ;) that this defendant has paid the plaintiff in full for said 
bonds, and does not and did not at the commencement of this action 
owe him anything thereon. 
Fifth. And, further answering, and as a set-off and counterclaim 
to any sum to which the plaintiff may appear to be entitled 
62 on the trial of this action, and repeating and now alleging 
all that has been hereinbefore alleged as a defence, this de- 
fendant says that during the time of his said business connection 
with the plaintiff he paid, laid out,and expended for and on account 
of the plaintiff large sums of money in the purchase of merchan- 
dise, stocks, and United States bonds, and sums greatly in excess of 
any and all sums received by him from the plaintiff, including said 
bonds and their proceeds, and that at the termination of said busi- 
ness connection, in the month of December, 1867, an account was 
stated between the plaintiff and this defendant, whereby it was found, 
and such was and is the fact, that the plaintiff was indebted to this 
defendant for and on account of said sums so paid, laid out, and ex- 
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pended for the plaintiff in the sum of $1,415.60, after crediting the 
plaintiff with all sums received from him and also with the proceeds 
of said bonds at their then market value; and this defendant de- 
mands judgment against the plaintiff for said sum of $1,415.60, be- 


sides the costs of this action. 
: RICHARD H. HUNTLEY, 
Att’y for Defendant. 


( Verification.) Reply. 
Supreme Court. 
Aca.us L. PALMER against Erwin A. Hussey. 


City anp County or New York: 


The plaintiff, Acalus L. Palmer, replies to the answer of the de- 
endant, Erwin A. Hussey, and alleges as follows: 


63 First. The plaintiff denies that any corrupt and usurious 

agreement whatever was made and entered into between him 
and the defendant contrary to and in violation of the usury laws of 
the State of New York, and which was intended to be an agreement 
to pay more than seven per centum per annum, to wit, nine per 
centum per annum, for the use, loan, and forbearance of money, and 
which usurious rate the defendant agreed to pay to the plaintiff,and 
the plu intiff agreed to receive, as set forth in the third paragraph of 
said answer. 

Second. The plaintiff denies that he, through his agent, Stephen 
W. Palmer, and the defendint had a full and complete settlement 
and adjustment of their accounts, in which settlement the plaintiff 
was credited the full value of sajd bonds, and that thereby it was 
found that the plaintiff was indebted to the defendant in the sum of 
$1,415.60, and the plaintiff denies that said Stephen W. Palmer had 
any authority to make any such settlement ; and the plaintiff further 
denies that the defendant has paid him in full, and does not owe him 
anything thereon, and he further denies that said defendant has 
made any settlement whatever on account of said bonds, or paid him 
any sum whatever on said bonds, as set forth in said fourth para- 
graph of said answer. 

hird. The plaintiff denies that in the month of December, 1867, 
or at any other time, an account was stated between the plaintiff 
and the defendant, whereby it was found that the plaintiff was in- 
debted to the defendant for and on account of sums paid, laid out, 
and expended for the plaintiff in the sum of $1,415.60, after credit- 
ing the plaintiff with all sums received from him, and also with the 
proceeds of said bonds at their market value, as set forth in the fifth 
paragraph of said answer; and the plaintiff further denies that he 
owes the defendant any sum whatever for the purchase of merchan- 
dise, stocks, and bonds, on any other account or for any other thing. 

ARCH. W. SPEIR, 
NV Att'y. 
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64 ( Verification.) Order of Reference. 


At a speciel term of the supreme court held at the court-house in 
the city of New York on the 15th day of March, 1872. 


Present: Hon. Albert Cardozo, justice. 
AcaLus L. PALMER ag’st Erwin A. Hussey. 


On reading and filing the foregoing consent it is hereby ordered 
that this action be, and the same is hereby, referred to Hon. Josiah 
Sutherland, as referee, to hear and determine all the issues herein. 


A copy. 
CHAS. E. LOEW, Clerk. 


65 Order of Reference. 


At a special term of the supreme court of the State of New York 
held at the court-house in the city of New York on the 20th day 
of January, 1873. 

Present: Hon. Geo. C. Barrett, justice. 


AcaLus L. PALMER ag’st E. A. Hussey. 


On reading and filing the annexed consent, and on motion of A. 
W. Speir, Esq., attorney for the plaintiff, ordered that Francis M. 
Scott, Esq., counsellor-at-law, be, and he hereby is, substituted as 
referee in the above-entitled action to hear and determine the same 
in place and stead of Hon. Josiah Sutherland, former referee herein, 
and that all evidence and proceedings taken and had before said 
Josiah Sutherland, as referee, be considered and used by and before 
= Francis M. Scott, as referee, as if originally had or taken before 
1im. 

A copy. 

CHAS. E. LOEW, Clerk. 


66 Referee’s Report. 
New York Supreme Court. 
Acatus L. PALMER against Erwin A. Hussey. 
City anp County or New York, 38: 


To the supreme court of the State of New York: 


In pursuance of an order of this court made in the above-enti- 
tled action, and bearing date the 20th day of January, 1873, whereby 
it was ordered that the undersigned be substituted as refereee in said 
action to hear and determine the same in the place and stead of 
Josiah Sutherland, former referee herein, and that all evidence and 
— taken and had before said Josiah Sutherland, as referee, 

considered and used by and before the undersigned as if origi- 
nally had or taken before him: 

I, Francis M. Scott, the referee in said order named, do respect- 
fully report: 

That I received from the said former referee his minutes of the 


71 * 
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testimony and proceedings taken and had before him, aud havin 
heard and duly considered such further testimony as was addu 
before me, as well as the arguments of counsel for the plaintiff and 
defendant, respectively, and having duly considered the same, I find 
and report as my conclusions of fact: 

1. That prior to the 11th day of May, 1866, the plaintiff owned 
and possessed in the custody of Brown Brothers & Co., his agents, 
certain United States Government bonds of the respective numbers 

and denominations set forth in the complaint in this action. 
67 2. That on or about the said 11th day of May, 1866, at the 

request of the d>fendant, then doing business in the city of 
New York under the firm name or style of “E. A. Hussey & Co.,” 
the plaintiff transferred to the defendant the pussession of the afore-— 
said bonds, together with one other of like character, which bonds 
together were of the aggregate par value, as thereupon expressed 
in print or writing, of nineteen thousand six hundred dollars 


$19,600). 
3. That said bonds were received by the said defendant in a fidu- 
ciary capacity upon the ment set forth and expressed in a 


certain receipt in writing therefor given by said defendant to said 
plaintiff in words and figures following, to wit: 

“New York, May 11th, 1866. 
“A. L. Palmer, Esq., Dorchester, N. B. 

“Dear Str: We yesterday received from Messrs. Brown Bros. & 
Co., on your order, and receipted to them for the same, the following 
U. S. bonds: 

“Ten (10) 75 U. S. bonds, numbers 62422, 62423, 

and 62441 to 62448, of $500 each, is $5,000 00 
“One hundred and thirty-two (132) 777 U. S. bonds, 

136,108, 136,109, 136,001 to. 136,100, 135,957 to 


135,984, 125,153, and 125,154, of 8100, is 13,200 00 
Eight (8) 774 U. S. bonds, numbers 69021 to 69028, 
LTT e 400 00 
„One (1) U. S. 6 per cent. 5.20, for 81, 000, is 1.000 00 
8 ——— ñů4ĩ— — 819,600 00 
68 “The 775 bonds only were received from Brown Bros. 


& Co. The 5.20 was held by us as advised, December 23, 
1865. These bonds we hold, subject to the order of A. L. Palnter, 
at ten days’ notice, agreeing to collect the coupons for his account, 
free of charge, and to allow him two per cent. per annum interest 
on the par value of said bonds, said interest to commence and count 
June 1st, 1866; interest on the 7, bonds payable June and De- 


cember 15th; on 5.20, May and November Ist. 
“E. A. HUSSEY & CO.” 


4. That the said defendant, without the authority, assent, or per- 
mission of the plaintiff, fraudulently and wilfully sold, dis of, 


and misapplied the aforesaid bonds. ete 
5. That, on or about the 2d day of January, 1868, the plaintiff, 
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through his agent, S. W. Palmer, demanded of said defendant that 
he should deliver up or return said bonds, which the said defendant 
has wholly neglected or refused to do. 

6. That, by reason of the aforesaid pare — of said bonds 
by said defendant, and his refusal and neglect to return or deliver 
up the same, the plaintiff has suffered damage to the amount of 
twenty-nine thousand five hundred and seventy-eight and dol- 
lars ($29,578.72), being equal to the market value of said bonds, on 
the 30th day of November, 1867, with interest thereon from that 
date to the date of this my report. 

Upon the foregoing facts I find and report as my conclusion of 
aw: 
That the plaintiff is entitled to a judgment in this action 
69 against the defendant for said sum of twenty-nine thousand 
five hundred and seventy-eight Pyr dollars ($29,578.72), be- 
sides his costs. 

All which is respectfully submitted. 

Dated New York, February 27th, 1874. 

FRANCIS M. SCOTT, Referee. 


Additional Findings. 
Supreme Court. 
AcaLus L. PALMER against Erwin L. Hussey. 


To the supreme court of the State of New Vork: 


In pursuance and by virtue of an order of this court made in the 
above-entitled action and bearing the date the 17th of March, 1874, 
whereby it was ordered that the case and report herein be taken off 
file and sent back to the referee herein, and said referee be ordered 
and directed to add additional findings on certain questions and re- 
quests in said order set forth, and to pass specifically on the same 
and report to this court with all convenient speed : 

I, Francis M. Scott, the referee therein named, do respectfully cer- 
tify and report the following as m a in the several questions 
and requests in said order set forth, in addition to the findings con- 
tained in my former report in this action: 

First. In respect to the first question or request in said order con- 

tained, I find that the contract or agreement made between the 
70 palaintiff and defendant, and bearing date the 11th day of May, 

1866, and which is set forth and incorporated at length in my 
said former report, was not usurious and was not therefore void, but 
was a valid and binding contract. 

Second. In respect to the second question or request in said order 
contained, I find that the defendant did not pay out the proceeds of 
the United States Government bonds mentioned and referred to in 
the complaint, or any portion thereof, for two thousand shares of the 
Perego Gold Mining and Tunnel Company's stock, bought on the 
plaintiff’s order by the defendant as a stock broker. 

; — I find the facts of said last- mentioned transaction to be as 
ollows: 
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That in or about the month of June, 1867, the defendant requested 
the r to send to him an order for the purchase by the de- 
fendant in the name of the plaintiff of two thousand shares of the 
said Perego Gold Mining and Tunnel Company's stock, and stated 
that if the plaintiff would do so he, the said defendant, would furnish 
all the money necessary to purchase and hold said stock, and would 
bear and pay all the loss, if any, arising out of the sale thereof, and 
would allow the plaintiff one-half of any profit that might accrue 
therein for the use of his name; that to induce the plaintiff to allow 
the defendant so to use his name, and as a reason for making such 

uest, the defendant represented to the plaintiff that he, the said 
defendant, was debarred and prevented from purchasing the said 
stock in his own name by an agreement with certain parties who 
were interested in and with whom he, the said defendant, was en- 
gaged in manipulating said stock. 
hat the said plaintiff consented that the said defendant might 
so use his name in the purchase of said stuck, but expressly refused 
to become the owner or part owner thereof, or responsible in any way 
for the result of the transaction; and I further find that the said 
plaintiff never was, nor became the owner or part owner of 
71 said stock, but that the defendant was and continued to be 
the actual owner thereof. 
All of which is respectfully submitted. a 


Dated New York, April 18th, 1874. 
FRANCIS M. SCOTT, Referee. 


Postea. 
N. Y. Supreme Court. 


A. L. Patmer ag’st E. A. Hussey. 


Thie action having been duly referred by an order made and en- 
tered herein on the 15th day of March, 1872, to the Hon. Josiah 
nr meg as referee herein, to hear and decide all the issues 
therein ; 

And a further order having been duly made and entered herein 
on or about the 20th day of January, 1873, substituting and ap- 

inting Francis M. Scott, Esq., referee in the place and stead of the 
Hon. Josiah Sutherland to hear and determine all the issues herein ; 

And said referee, Francis M. Scott, * having found that the 

laintiff is entitled to judgment against the defendant for the sum 
fot ] $29,578.72, with interest, besides the costs of this action : 

Now, on motion of A. W. Speir, plaintiff’s attorney, it is hereby 
adjudged that the plaintiff, Acalus L. Palmer, recover of Erwin A. 
Hussey, the defendant, the sum of $29,578.72, together with 

2,549.85, amounting to $32,128.57. 


—— 
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ACALUS L. PALMER Vs. ERWIN A. HUSSEY. 


N. Y. Supreme Court. 
PALMER vs. Hussey. 
Before Hon. Wm. H. Leonard, referee. 


New YorK, January 10, 1881. 
Mr. Huntley offers no testimony. 


Aca.us L. PALMER, plaintiff, sworn in his own behalf, testified : 


Examined by Mr. Spin: 


I am the plaintiff in this action ; the judgment creditor. 

Q. (Defendant’s affidavit on motion shown witness.) The defend- 
ant in that affidavit, — — 3, states certain facts in regard to 
his receipt of the bonds on that receipt; please state what those facts 
were. : 


Objected to on the ground that the contract is in writing and 
speaks for itself. 


Question allowed. 


A. The circumstances with reference to the matters mentioned 
in the two first paragraphs of this section 3, as I understand them, 
are these: The bonds in question, early in the year 1866, I think, 

— as early as January, I had deposited with Brown 
73 ros., bankers, of this city, having purchased them previous 
to that time, or rather got Mr. Hussey here to purchase them 
for me, partly with some trust funds that my sister had put into my. 
hands that belonged to the Petigrew estate, the balance with my 
own money; they were deposited there at that time. I received a 
communication from Mr. Hussey, who was then acting far me as my 
agent, and a person in whom I had confidence, although I had never 
seen him, but from the relations I had had with him I had very 
reat confidence in him, and receiving communications from him 
y letter, and also through my brother, S. W. Palmer, bringing 
them to me, stating that I was acting foolishly in paying Brown 
Bros. commission. 


By DEgFENDANT’s COUNSEL: 


Q. Was that by letter? 
A. Yes. 


By DEFENDANT’s CouUNSEL: 


Q. Have you the letter with you? 

A. I have not the letter with me. Every single paper I had in the 
world was burned up in the great fire at St. John in June, 1877, not 
only at my house but my office. I do not say they are lost, but if they 
are not lost they are in the hands of the referee. I think the great 
mass of the letters were left with Judge Speir, or the referee, or who- 
ever was authorized to have possession of them. I say, it being 
represented to me by Mr. Hussey that.I was acting foolishly in pay- 
ing Brown Brothers commissions, and that he was going into the 
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banking business himself and had purchased or would have a safe 
to keep those things in himself, and that instead of having to pay 
the half per cent. that Brown Brothers charged for collecting the 
coupons he would do it for nothing, in consequence of that, and in 
consequence of the business I had had with him and the confidence 

I had in him from that business and from the representations 
74 of my brother, I consented to and did send Mr. Hussey a writ- 

ten order for these bonds upon Brown Brothers, so that he 
could hold them safely for me as Brown Brothers had. 


By PLaintiFF’s CounsEL: 


There was no liability that Brown Brothers would not be liable 
for the bonds at all if stolen, lost, or burned up. They were deposited 
there for me, but they would not take the responsibility against theft 
or fire, and I suppose they charged me one-half per cent. for collect- 
ing the coupons. I then, as I said before, gave Mr. Hussey the right 
of holding the bonds upon the representation that he had this safe 
and would do it as well as Brown Brothers. Well, then, having got 
them some time afterwards—a few days, I presume—Mr. Husse 
wrote to me this receipt attached to the complaint, dated the 11 
day of May, 1866, the receipt immediately preceding this 3d section, 
on page 7. That paper I received and retained as a receipt for the 
bonds, having at that time perfect confidence in Mr. Hussey and not 
at all thinking that he would a 


Defendant’s counsel object to the witness stating what he thought 
2 way the operations of his own mind not disclosed to the 
efendant. 


The Rereree: I don’t think it would be of any service, but he 
may state it. a 


By the REFEREE: 


Q. You took that receipt and you held it, and it really describes 
the terms upon which Mr. Hussey was to receive the bonds? 
A. That is not what I proposed to say; what I propose to 
75 gay is that, having perfect confidence that Mr. Hussey would 
not make way with those bonds that I dared not make way 
with myself, I did not take much notice of the matter, except re- 
tained it as a receipt for my bonds. (The witness reads from the 
affidavit of Mr. Hussey these words:) On receiving the said bonds 
I used them, as I deemed I had a right to do under the said agree- 
ment, and afterwards as I required money I hypothecated them for 
the purpose of raising the same.” | 
Now, in regard to the first part of that, of course I don’t know ex- 
actly what he means when he says that he used them as he had a 
right to, but if he means any, more than the right to hold those 
bonds as my property, and ina fiduciary character, or as a bailee 
for me, then he had no right to. I never gave him any authority 
in any way or shape; I would not dare to do it myself even, because 
it would have been a violation of the law, and he could not have 
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done it without not only violating the law, but committing a breach 
of trust, as I understand it. (Witness reads from Mr. Hussey's affi- 
davit :) “And afterwards, as I required money, I hypothecated them 
for the purpose of raising the same.” If this latter part means that 
the hypothecating was something that he had no right to do under 
the agreement. then it is exactly true. 
Q. He sold them in June, 1867 ? 
A. I heard him state that on his oath. ä 
I did not give Mr. —— any authorization outside of that re- 
ceipt to hypothecate or sell those bonds. I want to say in answer to 
his affidavit that if he means that he deemed by this agreement that 
he had a right to do that he never informed me of that fact; I was 
totally ignorant of it, and, although I had proposed to make an 
reement to authorize him to hypothecate a portion of the bonds 
rwards, he never pretended to me that he had any such right. 
Some years afterwards I heard him swear he sold them in June, 
1867. If so he never informed me of it, and I was not aware 
76 that they were in danger or gone in any way until Decem- 
ber, 1867, or January, 1868, when some such thing came to 
my knowledge under the circumstances which I stated in the evi- 
dence in the original case on which the judgment was founded. At 
another time I heard Mr. Hussey state, I think it was in 1870, that 
a portion of these bonds were lost by the failure of a man by the 
name of Wham, something like $9,000, although I tried over and 
over again to find out where the bonds went to, or if he had sold 
them or not, and, if so, to whom and what they brought. I never 
was able to do so to this day. He never rendered to me account of 
having sold these bonds, as making actual sale of them, other than 
the statement of transfer made in the action. 
I was present during the whole of the trial of the original action. 
I think I tried most of it myself. Judge Spier was my counsel. It 
was commenced before Justice Sutherland and finished before Mr. 
Scott, Mr. Sutherland having been elected to the bench in the mean- 
time. Mr. Hussey did not render to me any written account or 
statement of the all sale of the bonds previous to the statement 
I received from my brother on his return from New York. 


Cross- examination by Mr. Hunt Ley : 


Prior to giving Mr. Hussey an order for the bonds I had confi- 
dence in him four or five years, I think ; I might be in error, be- 
cause the time has been so long that I would not trust my memory. 
During the time that I was exercising confidence in. Mr. Hussey, 
and prior to receiving from him the paper called copy agreement, 
commencing on page 6 of the motion papers, I had never seen him. 
I believe he did. I ordered him to buy these bonds, and 

sent the fund to do it, and he informed me through the 
77 mail that he had done it, and, I have no doubt he did; and, 
further than that, he sent me Brown Brothers' receipt for the 
bonds that they held them for me. I knew the reputation of Brown 
Brothers. I understood it was a perfectly solvent and safe house. 
I understood they were perfectly responsible for anything they un- 
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dertook to do. At the time J received what I call the receipt for 
these bonds, being the paper dated May 11th, 1866, commencing at 

6 of the motion papers, I supposed Mr. Hussey to be a man 
of little or no means himself, but I knew he had married the 
daughter of My Southard, whom I understood was a wealthy man— 
I mean the Mr. Southard who perhaps is known in history as the 
man who chartered the vessels that carried Banks’ expedition to 
New Orleans. I knew Mr. Hussey had no means of himself, but 
was a man of good character and one whom I could trust; that was 
the — I understood him to have. 

Q. Then you supposed that a man of little means could afford to 
be personally responsible for $19,600 worth of bonds, so as to make 
them more safe or as safe in his hands as in the hands of Brown 
Brothers & Co., to which safety was also attached his liability to pay 
for those bonds, even though they were lost by fire, theft, or other- 
wise, and that he could pay you two per cent. per annum for the 
bonds and collect the coupons free of charge, did you? 

A. I don't think that follows from my answer. What I mean is 
this, that I think if Mr. Hussey was the honest.man J thought him 
to be he would be no more likely to make way with those bonds, or 
his clerks, than any person with Brown Brothers that was equally 
honest. If there was any resposibility other than that they would 
be much more safe in Brown Brothers’ hands than they would in 
Hussey's hands, because Hussey did not have the wealth that Brown 
Brothers had, and, in that sense, was not so responsible. With ref- 

erence to what I thought in regard to the payment of the two 
78 per cent., the proposition came entirely from Mr. Hussey. I 
was puzzled in my mind as to what use they could be to him, 
but the offer came from him and I did not think or care much 
about it. I have stated what I then thought and what I now think. 
Q. Can you give any other answer to the question last put to you? 


Objected to. Objection overruled. 


A. Ican; but such answer would be the same in effect, and I 
could probably go on and say what I supposed on that subject from 
time to time down to the present time, because my mind altered. 

Q. What induced you to order the bonds from Brown Brothers 
& Co. into the hands of Hussey ? 

A. I had these bonds in Brown Brothers’ hands under the cir- 
cumstances thut I have mentioned. I thought I was under the ob- 
ligation to keep them intact and that they would be safe in the 
hands of Mr. Hussey, and I did not intend to give him the slightest 
authority to pledge them or sell them, or in any way make way 
with them, and I believed he could not do so without committing a 
wrong and a crime, and I did not do so, and so long as I did not 

ive him any such authority I thought it would be a gain to me to 
iave them in his hands, and that I would be complying with his 
request to me. I have spoken of a safe that Mr. Hussey said he had. 
I understood that those bonds were to be put in that safe and kept 
there; and I thought what use he could put them to, and one idea 
that came into my head was that he might want them for exhibi- 
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tion, to show that he was entrusted with them, and of course I 
knew he would have to take them out of the safe at times while 
under the care of his own eyes. I distinctly understood he was not 
to use them, but what use he could make of them by exhibition or 
showing that they were deposited with him, if that was of any use, 
of course that use was open to him. 
79 Q. Did you understand that that was a proper way to pre- 
vent the bonds being stolen, to exhibit them and show that 
they were deposited with him? 

A. I understood nothing about it. I knew nothing about the 
subject of banking at all. What I have been saying is mere con- 
jecture. I never had anything to do with such transactions. What 
I did understand, and all I cared to understand, was that those 
identical bonds were to be kept by Mr. Hussey safe for me, and not 
parted with in any way. The statement about the two per. cent. 
came entirely from Mr. Hussey. I did not know at the time what 
he was to pay the two per cent. for, nor what he offered to pay it 
for. I did not know what use they would be to him so deposited. 
My brother, S. W. Palmer, had seen Mr. Hussey before he received 
those bonds. 


Objected to. 


A. I cannot say so from my own knowledge, but I have no doubt 
he had seen him often. He did often say to me that he had seen 
Mr. Hussey. S. W. Palmer _— to me on that subject. My mem- 
ory of what he said is this, that Mr. Hussey, as he was going away, 
called him into his back office and asked him if I would not con- 
sent to have those bonds deposited with him instead of Brown 
Brothers; that he was about getting a safe and was going into the 
banking business, and could keep them just as well and just as safe 
for me as Brown Brothers and that if I would do so he would do 
that and collect the coupons for nothing, and allow me two per 
cent. per annum so long as I allowed them to remain in his hands. 

Q. Did you not substantially accept the proposition of Mr. Hussey 
reported to you by S. W. Palmer? 

A. If the substantial part of it was the keeping of my bonds safe, 

then I unquestionably did. Whether I said anything about 
80 the two per cent. or not I do not remember, because that was 

au matter of minor importance. Whether that was in my 
communication or not I am not prepared to say. It might have 
been and might not. 

. Did you not write to Mr. Hussey, “ My brother, S. W. Palmer, 
reports to ine that you will pay two per cent. for the use of my bonds 
that are with Brown, Brothers & Co. I want you to take them, and 
I have in addition thereto $10,000 worth in London, and which I 
have authorized him to send to you on the same terms? 

A. I cannot recollect the exact terms of the letter or the letters that I 
wrote to Mr. Hussey, but I am quite sure that I did not write such a 
letter as that. If words anything like that would be in a letter 
there would be other words to show Mr. Hussey that these bonds 
were not to be under his control, so that he would have any right 


. 
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to sell or pledge them. With reference to the matter about the 
$1,000 in London, I have not the slightest memory of anything 
— it all. There was nothing relating to it that I can remem- 

r of. 

Q. You have stated that Mr. Hussey stated that you were foolish 
— paying for the collection of the coupons; to whom dfd you say 
that 

A. I said that Mr. Hussey had made that representation either b 
‘etter or coming through S. W. Palmer, and I could not distinguish 
which. I do not mean that those are the identical words, but that 
is the effect of the expression I made before. He never could have 
said it to me, because I never saw him until the vear 1870. I am 
under the impression he did—he wrote it to me—but I will not say. 
It came either one way or the other, and perhaps both. If he wrote 
it, it would be necessarily within the six months before the time he 
got them. I don’t know that I can come any nearer than that. It 
is so far back that my memory cannot be at all sure, but I should 
judge it would be in the month of January, 1866, if I am right 

in the year. When I have the dates I make the response 
81 as the result of reasoning, but when I speak with reference 

to this transaction I speak from memory. I have a memory 
as distinct and more so than yesterday of some facts. 

Q. Do you remember he wrote you to the effect that it was foolish 
for you to pay Brown Brothers for collecting the coupons ? 

A. I am sure that was communicated to me from him, either 
through S. W. Palmer verbally or by writing; I won’t say in those 
words, but in words to my mind having that meaning. 

Q. Will you be kind enough to state whether in the fore part of 
March, 1866, you received a letter from Mr. Hussey in which he 
says: “I did not intend to convey the idea to your brother that we 
wanted your bonds. In king of Brown Brothers & Co. chargin 
for collecting coupons and not assuming any responsibility, I said 
many would pay for their use, as it gave them so much more capital 
in their business, and that we could afford to pay two per cent. a 
year for their use and collect the coupons free; but as I think of 
going into the banking business, when could use them to advant- 
age. If I do so, will take them, as it may be the basis of a profitable 
exchange business. Don’t send the London bonds at present, as I 
have no use for more capital in the present business?“ 

A. I have no recollection of receiving such a letter, and I know 
that before my papers were burned up that question was put to me, 
or a question very like it, with reference to a letter of that date, on 
the trial of this matter, and 1 am sure I then stated that I had failed 
to find any such letter, and I was then satisfied that I had never re- 
ceived any such letter, but of course now, carrying my memory 
back—if 1t had not been for that—if you asked me the question 
now I should have said simply that I had no memory at all on the 

subject, except that there was a communication. My answer 
82 is that before my papers were burned up I made most 
thorough search for such a letter or something similar; I 
don’t know as it was the very same and failed to find it. The state- 
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ment I made previously would be more satisfactory than the state- 
ment I make now, because I then had the papers. 

Q. Do you recollect about the fore part of mber, 1867, of re- 
ceiving a letter from Mr. Hussey, in which he stated to you that he 
was in trouble and wished you to come on here? 


DEFENDANT'S CounsgEL: I object to this. 
A. Yes or no will answer the question. 


Witness: I received a letter, but whether it stated exactly what 
ou say now I cannot tell. In consequence of that letter, sent my 
— S. W. Palmer, here; it was partly in consequence of that 
letter and partly in consequence of a statement in the letter that 
Mr. Hussey wanted to secure me, and it was for that purpose I sent 
him ; there was nothing at that time for Mr. Hussey to secure me 
for except the bonds. Mr. Hussey, in March, 1870, swore that he 
sold the bonds in June, 1867. 


Did you not also hear him during that same examination cor- 
rect that statement? i 

A. I do not know what you mean by — he certainly on 
eross- examination directly contradicted it and showed it was per- 
fectly false, but all the statements stood; they were not — 

Q. Did he not on the very next day state that he made a mistake 
in what he had said the day before, and that he had confounded 
these bonds with some others? 

A. I cannot remember; I know, in regard to some things, 
83 that he contradicted himself; he said it was in consequence 
' og a mistake; I recollect of meeting him at the Astor House 

in 1870, 

Q. Did not Mr. Hussey, at that interview at the Astor House, say 
to you that the transaction about the bonds was in good faith, and 
what it — — to be? | 

A. I don’t know what you mean; there were several transactions 
about the bonds. Do you mean the sale of them ? 

Q. I mean the transaction about the bonds. 

A. From beginning to end ? 

Q. I do not like to say that. I am simply following what you 
testified to. I am asking you what occurred at the interview at the 
Astor House spoken of. Did not Mr. Hussey state to you that the 
transaction about these bonds was in geod faith, — that it was 
what it purported to be? | 

A. Of course I can’t remember now the exact words Mr. Husse 
used on that occasion ; we had a conversation which lasted, accord- 
ing to my judgment, about two hours, or at all events between one 
and two hours, and a great deal was said. 

Q. Did he not say to you that the transaction about these bonds 
was in gocd faith and was what it purported to be? 

A. I cannot remember the exact words he used. 

Q. Did he in substance say that? 

A. I cannot tell what you mean by substance. The conversation 
lasted for an hour and a half or two hours and he was trying to in- 
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duce me to withdraw the suit. Such words might apply to some 
portions of the conversation and not to others. If you ask with ref- 
— to any particular portion of it, I probably would be able to 
tell. 


Defendant’s counsel moves to strike out all of the last answer, ex- 
cept: “I cannot tell what you mean by substance.” 
84 he court directs that the portion of the answer enclosed 
in brackets be stricken out. 
re Plaintiff excepts. 


Q. Did he not state to you in that conversation that he thought 
he had a = to pledge those bonds, and that he had pledged 
them; that he had not been able to redeem them; that he had in- 
tended to redeem them; that he never intended to cheat you out of 
the bonds in any way, and that it was simply his inability that pre- 
vented his doing it? 

A. Such a statement or similar statements have been made to 
me by Mr. Hussey several times. In February, 1868, I recollect he 
stated to me that he had not sold the bonds at all until after the set- 
tlement with S. W. Palmer. He said during that conversation at 
the Astor House that he did not claim to sell them under the origi- 
nal arrangement, but he claimed to sell them in consequence of a 
settlement made with S. W. Palmer, and he had not sold them after 
that. Therefore I think it would be impossible, although he has 
made so many contradictory statements, for him to have made that 
statement in the same conversation ; he has contradicted himself so 
often. What he stated at one time was entirely different from what 
he stated at another and what he has written. I refer to a letter 
written under date of February, 1868, in which he distinctly states 
he did not sell the bonds until after the settlement with S. W. 
Palmer. 

. Did he, at that interview, state that he had pledged the bonds? 

A. That I can’t remember, whether he did or did not. 

Q. Did he state that he had not been able to redeem them? 

A. I am satisfied he did not say it, because 


85 Q. I don’t want the reason. 
A. I must give the reason; I am not speaking from 
memory. 
Q. Did he at that interview state that he intended to redeem 
them ? 


A. I cannot remember the words that he gave. 

Q. Did he state that he never intended to cheat you out of the 
bonds in any way ? 

A. I am satisfied he stated that. as 

Q. Did he also say that it was simply his inability that prevented 
his redeeming them ? | 

A. I am satisfied he did not say that, if it referred to anything 
that took place before January, 1868; after that date he may have 
said it. I was examined as a witness on the trial of the action of 
A. L. Palmer against Erwin A. Hussey. 
Q. Did you not there swear affirmatively to every question that 
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I have put to you concerning the statements of Mr. Hussey made 
at the Astor House? 

A. I have no memory literally of what I swore to on the trial; 
neither have I any literal memory of the different times of the con- 
versations, but, of course, at that time the matter was more fresh in 
my memory than it is now. I am now telling you my memory of 
transactions at the different times. 

Q. Did you not swear that at that same interview at the Astor 
House Mr. Hussey said that he considered he had a right to pled 
the bonds; that he intended to redeem them and get them back, 
and that he did not do it simply because he could not? 

A. I may have sworn to that with reference to what took place 
after the settlement between him and Mr. Palmer. 

— -y you not swear that he stated that to you at the Astor 
ouse 

A. I cannot tell whether 1 swore to it or not—whether these are 
the words; I apprehend I could swear to that with reference to one 

state of facts. 
86 Q. All the state of facts I am asking about is the bonds. 
A. There would bea different statement before a certain 
date and after a certain date. 

Q. Did not Mr. Hussey, on the trial of the action, swear that at the 
tim e he wrote you the letter—in or about the fore part of December, 
1867—the bonds were not gone at that time? 

A. I cannot remember what he swore to on that subject. 

Q. Did he not swear that the bonds were pledged at that time? 

A. That I can’t tell. 

Q. Did you not ask him if he did not say to your brother that 
the bonds were pledged before he (your brother) came on ? 

A. I do not remember. 

Q. With reference to your statement that Mr. Hussey swore that 
he had lost.the bonds in June, 1867, did you not at that same ex- 
amination and on the day following the statement of Mr. Hussey 
to which you refer say: “ You told me you had lost some of the 
bonds in April, I think, by Whann,” to which did he not reply, 
“No, sir. That 1 find by referring to my books since I 
was here yesterday,” and then did not Mr. Hussey correct his state- 
ment as to the time? 

A. I do not think you are correct when you say I said he had lost 
the bonds; I think I said he swore he had sold the bonds in June, 
1867; my statement was made with reference to his being examined 
in 1870 before the referee, and, while I cannot remember all that 
was said afterwards on that occasion, I cannot think that he referred 
to — books, because my memory of that is that it all oceurred in 
ono day. | 

Q. I am not asking you whether he referred to his books, but 
whether he did not say he had referred to them. 

A. Of course, I cannot remember, and it may be as you say. 
87 Q. I am reading from the official stenographer’s minutes. 
A. There was no official stenographer there. 
Q. I am speaking of the trial. | 
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A. I am referring to an examination before trial. 

Q. On the trial of this action did you not put this question to Mr. 
Hussey: “Could those bonds at that time” (referring to the time 
when your brother was here in December, 1867) “have been ob- 
tained by you by the payment of the loans upon which the bonds 
were pledged as collaterals?” 

A. I have no memory of such a question, but I may have put 
such a question. 

Q. Did he not answer to that question, “ Yes, sir?” 

A. Well, I have no memory; quite likely. 

Q. You said yesterday that you would not dare to make way with 
these bonds yourself, and it appears from your own testimony that 
you hired them to Mr. Hussey at two per cent. per annum. How 
do you reconcile your statements? | 

A. Well, I can do so by stating what my view of my position was 
at the time. My sister had some trust funds in her hands that she 
trusted me with to make the best I could. The law, as I under- 
stand it, in * to that is this: That there was nothing in which 
I could put the trust funds that differs from by own funds; all a 
person has got to do is to use them as he would his own and not 
convert them without the leave of the cestui que trust, if competent, 
or by leave of the court if incompetent, but he is at liberty to put 
them into anything that a prudent man would put his oWn into, or 
to deposit them in any such way, and therefore I was careful when 
Mr. Hussey induced me to remove the depository from Brown 
Brothers to himself not to convert them myself or to authorize any- 
body else to convert them. That was the only thing I thought I 
had to look out for. What he gave me I thought was a matter for 

his consideration; whether any benefit he could get under 
88 the contract or arrangement, whatever it was, was such as 

would be worth the mangy he was to pay for it I did not 
think I had anything to do with. All my business was, I thought, 
to see, and I did not authorize him to convert them, and I thought 
I had not done it in any way, and I have not a shadow of doubt 
that Mr. Hussey thought so also. I told him the circumstances 
under which the bonds could be pledged, or a portion of them, and 
otherwise they could not be, and therefore I theught I had com- 
plied with the law, and if I had done more I would be liable, ac- 
cording to my judgment, certainly, to answer for the matter, and I 
think, criminally. Now, that is what I mean. Then, with refer- 
ence to the hiring, that was nothing in the world more than allow- 
ing them to be deposited with him, and for this I thought he chose 
to pay me two per cent. I did not understand at all what he could 
use them for, but I thought that was his business, and when Mr. 8. 
W. Palmer came back I discussed it with him and told him I could 
not see what could be done, and I thought possibly there might be 
some fraud and it might te that Hussey was not reliable and he 
might take this plan to get them into his hands and make way 
with them. In answer to that S. W. Palmer said there could not 
be anything of the kind, for he had known him for a long time, 
and I might rely upon him, and he would not dare to make way 
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with the bonds in any way, and there might be some way in which 
the bonds would be useful to him. He told me he did not think he 
was a man that had any property of any consequence, but he was 
well connected, and when the public began to see that he was a good 
business man and an honest man that he had not any doubt he 
would do well if he got credit and did not himself speculate, and he 


had understood from him that he did not intend to do so, but sim- 
ply to do a commission business. This conversation between 


89 me and S. W. Palmer took place when he came on; it was 


in the year 1866, previous, at all events, to April, and before 
Hussey had the bonds; it might have been in December, 1865; it 
is quite possible. ; 

0 What is your age? f 

A. I am 60, going on 61. I entered the profession of the law; 
now I ama Judge of the supreme court of my native province. I 
was a practicing lawyer fora great number of years—perhaps the 
longest of any one in our province. I commenced in 1844, and 
consequently have been familiar with the laws from that time to 
this. I think, probably, I have been the hardest- worked man cer - 
tainly in our province if not in Canada. 

Q. Now, will you state, as a lawyer as well as a witness, how your per- 
mitting Mr. Hussey to take the bonds under the terms of the paper, 
on pages 6 and 7 of the motion papers, was not a conversion, and 
how his using them in the manner which you understand he did 
use them was a conversion ? 

A. I have stated already that Mr. Hussey was to take the bonds 
and have them deposited, and keep them safely for me, as far as 
that went, the same as Brown Brothers had them; that I had sent 
him an order for them, and he had actually got them into his hands 


before he sent me that receipt. When he sent me that receipt 1 


thought he sent it asa statement of the understanding on which he 
took them. I read it and understood it as meaning exactly what I 
meant, and that was not to authorize him to sell or pledge or do 
anything with the bonds, except what was consistent with keeping 
them intact for me. I was careful about that part of it, and if the 
paper has any other meaning than that then I misunderstood it. I 
do not think it has. I understand that the court of appeals here 
have decided that it has not; that it has exactly the meaning I at- 


tributed to it, and you understood that this was just a representa- 


tion that was made, and in which 1 had no part, except that 

90 I kept it, believing it to be an exact representation, and I now 
believe it to be an exact representation of how they were de- 

ited. Now, then, I have explained my view of the law. That 
ing so, I was doing simply what was within the law; that would 
be no conversion whatever. I did not intend to convert the bonds 
or authorize anybody else to convert them. Of course, I could not 
prevent the embezzlement of them by Brown Brothers or their 
clerks, or Mr. Hussey, if he was bad enough to do it, and therefore 
I have not the shadow of a doubt, in point of law, that unless the 
paper did authorize him to sell .or pledge the bonds there would 
no conversion, and the law would be certainly with us that if 
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Mr. Hussey did it would be clearly a breach of trust, and if he did 
it feloniously it would be embezzlement equal to larceny with us, 
and I thought I was —— safe; that neither Brown Brothers 
nor Mr. Hussey would attempt that; at all events, I think, that 
would be no conversion by me. 

Q. You have said that you repeatedly told Mr. Hussey the cir- 
cumstances under which he could pledge the bonds. Suppose he 
had pledged them under such circumstances, would that have been 
a conversion on your part? b 

A. You have not accurately stated what I said; what I said was 
that I represented to Mr. Hussey the terms on which I was willing 
he should pledge the bonds—that is, if certain things took place, 
but I took care that those things did not take place ; therefore I took 
care that he never had, and I never intended he should have 

. Did you say this to him? Pas 

A. Not the words, but, for instance, I would draw a bill, say, for 
$5,000, and I would tell him the gold would be sent in ten days to 
meet it. , 


By PLarntirr’s CouNsEL : 


Q. Was not that a proposition made before this whole transaction 
took place ? f 
91 A. No; afterwards I repeatedly wrote to him; perhaps I 
would draw a bill or tell him to pay a certain sum of money 
at a certain time, and at a certain other time the money would be 
forthcoming, perhaps $5,000; never a larger amount than the bonds 
of my own, and I would write to him and say: In case the money 
does not come you are perfectly safe to accept the bill, because in 
that case you can pledge the bonds to raise the money or sell my 
bonds—sell sufficient bonds to cover that amount;” but I always 
took care that the money was there, so it was a conditional author- 
ity which was never made effective. 


By DrerenDAnt’s CouNSEL: 


Q. As a lawyer and a judge of the supreme court, and a gentle- 
man of your experience, have you now given the best answer you 
can to my last two questions? 

A. I may possibly make a better answer, but I thought I made as 
good an answer as occurred to me ut the time. 

Q. If Mr. Hussey was not to have the right to use those bonds, 
why was he to have ten days’ notice to return them? | 

A. I never heard of ten cays, that I remember of, until it was 
mentioned in some of Hussey’s letters, or I received the receipt, and 
when I saw the ten days I did not think it was at all unreasonable, 
because I really could not tell whether he could have it in sucha 
way that he could get at these bonds in a short time. I did not 
think the ten days was of any consequence one way or the other. I 
did not object to it; it was not discussed. 

Q. You wrote to him about the ten days? 

A. Well, you if you produce the letter. 
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PLAINTIFF’s CouNSEL: The proposition came from Mr. Hussey 
originally that he would pay so much. 
92 DEFENDANT’s CouNnsEL: When this case was being prepared 
I had the letter and know that you (plaintiff) wrote it. 
Witness: It would require more than the statement of somebody 
to make me believe I did write it. It is ibleI did. Either Mr. 
Hussey’s memory or mine is at fault. I heard that the bonds were 
in danger in December, 1867, or January, 1868, by a communica- 
tion from Mr. Hussey—either a letter or a telegram 


. I wish to call your attention to the remark of Mr. Hussey's 
about the safe. Was not that remark made in conversation with 
the purchase of a $1,000 5.20 bond, which never went to Brown 
Brothers at all? 

A. It was made with reference to 

Q. I would like to have you say yes or no. 

A. I cannot say yes or no. 

Question repeated. | 

A. The remark applied to all ‘the securities; but of these securi- 
ties that are mentioned in that receipt one of the bonds was never 
in the hands of Brown Brothers, and perhaps I should have said 
that before, and, therefore, so far as that formed a portion of the 
whole of these it would apply. 

Q. At the time of that remark had one word ever been said or 
written between you and Mr. Hussey as to his taking their bonds or 
any portion of them 7 

A. I have already said that Mr. Hussey had not spoken to me at 
all. Ali the communication I had from Mr. Hussey was through S. 
W. Palmer and his writing, and if Mr. Huntley means that it was 
before either S. W. Palmer brought it from Hussey or Mr. Hussey 
wrote it. 

Q. I ask you if at the time the remark was made about Mr. 

93 Hussey's safe, as you testified yesterday, one word had been 

said by you, or by your authority, to Mr. Hussey, or one word 

had been said or written by him to you about his taking those 
bonds, or any portion of them? 

A. I think not; I think it was said in the first communication 
that he wanted me to give them to him, and this was one of the in- 
ducements, that he had this safe to keep them in. I think that pre- 
ceded all others. 

. Did not Mr. Hussey write you, under date of December 23, 
1865, We have deposited those bonds in our fire and burglar proof 
sufe, subject to your order and until we hear from you. If you then 
direct we will deposit with Brown Brothers & Co.?” 

A. I have no distinct memory, but I have an indistinct memory 
= ur statement being made to me at the time this bond was pur- 
e 5 

Q. Was there any time, other than the one I have just referred to, 
in which Mr. Hussey in any way referred to a safe? 

A. Yes, as I have already said, that either in the letter in which 
he referred to getting these bonds, or S: W. Palmer came back to me 


ACALUS L. PALMER VS. ERWIN A. HUSSEY. 43 


and told me that Mr. Hussey told him he had this safe and could kee 
them just as safe as Brown Brothers. That is where I underst 
these were to be deposited. Whether it was in a letter or whether 
S. W. Palmer brought it to me I am not able to state. I cannot say 
positively that I have ever seen any other letter from Mr. Hussey 
that contained any reference to a safe than the one you have just 
read to me an extract from (handing paper to witness), and he says, 
Yes, that is my signature. ° 


Mr. Hunt ey: I read the paper to which the witness states that 
the name attached is his signature : | 


94 DorcueEster, March 23, 1866. 


GENTLEMEN: I am in receipt of your several favors, and I am 
lad to find that you have sent the books. I now enclose an order 
for the U.S. Treasury notes on Brown Brothers & Co., which you 
can hold securely for me and collect the interest, you to allow me 
two per cent. on par value and collect commission free of charge, to 
be held by you for me and returned to me at any time upon ten 
days’ notice. The amount that you will hold on these terms will 


«„ „„ $18,600 
a WEE . ( cnn aninied ———— 1.000 
819,600 


I have directed S. W. Palmer to send you out some part—say 4 
or 5,000—of the 5.20 bonds that I have in London, so as to make 
about $25,000 in all. Please to send me — for them, express- 
ing the terms on which they are held, so that I may have it among 
my papers, as life ts not secure. I notice what you say about Burn- 


ham & Sons and it shall have. my attention. 
I am yours, &c., A. L. PALMER. 


E. A. Hussey & Co. 


A. I referred to several letters in which Mr. Hussey had made 
propositions to me, either in all or one of them—the dates I cannot 
tell—you understand me, I have no memory of the receipts of the 
letters, but seeing these here I have no doubt at all I must have re- 
ceived several letters, us I have stated before, and either one or all 
of those contained the terms that are here proposed to me, or referred 
to S. W. Palmer, one or the other, and then I took from — his propo- 

sition, put it down here, and requested him to carry it out, 
95 just as this is; I have no memory of the receipt of the let- 

ters, except generally that I received several letters from him 
at the time. 

Q. Did you, by due course of mail, receive fron Mr. Hussey a 
letter dated March 7, 1866, addressed to A. L. Palmer, Dorchester, N. 
B., in which he states: “ We will take your bonds, allow two per 
cent interest, par value, collect coupons, invest or remit free of 
charge on demand of same, to be subject to ten days’ notice. Should 
they be used as collateral, or any portion of them, for your account, 
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of course interest will cease while so used. Send us orders for them 
and we will allow you interest from the date they are drawn from 
Brown Brothers, of which you shall be duly advised?” 

A. I cannot state on the subject of the receipt of the letters more 
than I have; as I said before, the letters I received 

Q. I object to your answering any further; that is an answer; 
will you say that the letter from which I have just read is not one 
of those referred to in your letter to Mr. Hussey of March 23, 1866, 
in which you say, “I am in receipt of your several favors?” Tour 
letter is March 23d? 

A. Well, I cannot tell, speaking from memory, as to the date. I 
will not say that such passages may not be in a letter that I received 
bearing that date. (Looks at letter of March 23d, 1866.) It refreshes 
my memory in this way, that I had proposed tosend with these other 
four or five thousand dollars of the 5.20 bonds which I had in Lon- 
don, and from the conversation that took place between Mr. Stephen 
Palmer and me I was under the impression that Hussey wanted it 
made up to about $25,000. Do not understand me as saying I have 
a memory of it; I have not. It must have been so from the state- 
ment. 

Q. Then when you said yesterday that you were confident that 
you said nothing about the London bonds in any letter you were 

mistaken, were you ? 
96 A. I am’under the impression that you are mistaken and 
that I did not make the statement in that way; that I never 
said anything about the London bonds. 

Q. Bonds in London? 

A. Well, bonds in London; I think you will find the statement I 
made was some particular statemer? as to some $10,000 of bonds. I 
have no recollection of receiving from Mr. Hussey, by due course of 
mail, a letter directed to me, and dated March 4, 1866, in which he 
says. Don’t send the London bonds at present, as I have no use for 
more capital in the present business.” I have no recollection of it. 
I have no recollection of receiving that statement in any letter from 
Mr. Hussey; it is not a thing that I bear in mind; if you do not 
want to go any further, I cannot answer you as to the probabilities 
of it; my mind does not dwell upon it; I cannot answer after these 
years without my memory is refreshed by the letter. 


Redirect by Mr. Sretr: 


I had those bonds in London; would have deposited those bonds 
with Mr. Hussey ; had sufficient confidence in him to have deposited 
those bonds with — at that time; I had, Mr. Hussey making, together 
with what he had, to the amount of $25,000; that is, adding to what 
was here enough of the London bonds to make $25,000; my memory 
disagrees with Mr. Huntley’s, and I want to see just who is right and 
who is wrong. 


Mr. Speir refers to the first day’s examination. 


Witness: And while Mr. Speir looks for that, let me sce that let- 
ter read by Mr. Huntley. (Letter of March 23d, 1866, handed wit- 
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ness.) All I want to say is that this letter now produced by 
97 Mr. Huntley with the expression in it, which you can hold 
securely for me,” is a portion of the correspondence that I re- 


. ferred to in my deposition on the first day of this examination, when 


I said that it was distinctly understood that he was to hold them 
securely, the same as Brown Brothers. 

Mr. HuxrLET: I object to the arguments and inferences of the 
witness. What he states is a deduction from his view of the corre- 
spondence. 

Mr. Speir calls the attention of the witness to the examination he 
is asked in rd to at pages 20 and 21. 

oe see by reference to this that Mr. Huntley was mis- 
taken. : 

Mr. Sretr: I call for the production of all the original exhibits 

ut in evidence by the defendant on the trial, and copies of them 
if they have not the exhibits in their possession, and all other ex- 
hibits that they may have or may have been used on that trial, and 
all the letters and papers referred to on the taking of the depositions 
on this — will put in evidence myself on the part of the 
plaintiff the exhibits put in by the plaintiff on the trial in this ac- 
tion, or copies of the same if the exhibits are not in existence, and a 
copy of the stenographer’s report of the testimony of the witnesses 
on the trial of the action. 0 

Mr. Huntley, deſendant's counsel objects on the ground that 
they are not pertinent to the subject of the inquiry ordered by this 
reference. 


98 The papers were not produced or read at this point. 


Mr. Srin: I desire to make the objection formally to the ex- 
amination of the witness by Mr. Huntley as to any and all facts that 
were not strictly part of a eross- examination as to the evidence 
offered by him in rebuttal of the facts stated in section three of the 
defendant’s affidavit on the motion. 

Mr. Huntiey: Have you any other witness? 


Mr. Sretr: No; no other witness. : : 
A. S. PALMER. 


Erwin A. Hussey, called as a witness on his own behalf, and be- 

ing duly sworn, testified : 
Examined by Mr. Hunt ey: 

I am the defendant in this action; I am 48 years old; my busi- 
ness in early life was a seaman; abandoned the sea in 1861 or 1862; 
I have never been a lawyer or a supreme court judge; I first made 
the acquaintance of Mr. Palmer, the plaintiff, I should think, per- 
haps, in 1862 or 1863. 

What led to your receiving the bonds inquestion from Mr. 
mPealr? 

A. I will state it just as short as I can, if you will allow me, the 
whole history of them. 


(Referring to book.) On May 5th, 1865. 
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Mr. Spier: Are you reading a statement? 
Wirvxess: I am referring to dates. 
99 Mr. Spier: I object to the witness stating any other facts 
than he has stated in his affidavit in the moving 2 ers, or 
in reply to the testimony of the plaintiff on this hearing before the 
referee. 

The REFEREE: I propose to take the testimony of the facts and 
circumstances offered by the parties. 

A. On May 5, 1865, we bought $18,600 of the bonds in question 
for Mr. Palmer, the plaintiff,and deposited them with Brown Brothers 
& Co., taking their receipt for them, which we forwarded to Mr. 
Palmer on May 6th, 1865. Later we received a letter from Brown 
Brothers & Co. stating that they would not be responsible for the 
bonds if stolen or burned, and that they would charge one-half per 
cent. for collecting coupons. We forwarded that letter to Mr. Palmer, 
writing him if he chose he could send Brown Brothers’ receipt, and 
we would procure the bonds and send them to him. 


Mr. Spier: I 9 — to his telling the contents of tlie letter. 
The Rereree: I have stated that I will take any testimony offered 
as to the facts and circumstances. 


Mr. Serer: I think it would be much better to have these letters 


produced and put in evidence. 
The Rereree: I cannot control him as to his mode of proceed- 
ing. 
100 — Some days later we wrote Mr. Palmer that we 
had seen Brown Brothers & Co.; tried to persuade them to 
collect the coupons free, as they had received full commission for 
the purchase of the bonds, having bought them through Brown 
Brothers & Co., which they declined to do, they stating that Mr. 
Palmer had written them that he would come on himself shortly-—— 

Mr. Spier: I object to that. 

Wirtsess: And that the bonds would be perfectly safe in Brown 
Brothers’ hands, as they would take good care of them, and he could 
make any arrangement he saw fit when hecameon. We afterwards 
bought a $1,000 5.20 bond for Mr. Palmer, of which we advised him 
that we had deposited it in our fire and burglar proof safe, and as 
Brown Brothers charged a half per cent. for collecting coupons, we 
would collect them free; that the bond was in our safe subject to 
his order, and if he so directed we would deposit the bond with 
Brown Brothers & Co. Later Mr. S. W. Palmer, Mr. A. L. Palmer’s 
brother, came to New York, and in conversation with him about 
the bonds I stated that many people would pay for the use of them, 
as it gave them so much more capital in their business; that I 
thought of going into the banking business, and if I did I could 

may two per cent. for the use of them myself. Some time after 
Ir. S. W. Palmer left for home, and I received a letter from Mr. 
A. L. Palmer stating: “My brother left for Europe yesterday. 
He informs me you can afford to pay two per cent. for my 
bonds and collect the coupons free. If so, vou can have them. 
I have directed him to send out to you $10,000 5.20 bonds 


- Jost in the summer of 1867, through the fai 
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which I have in London. Please write me if he, S. W. 

101 Palmer understood you.” I got ‘that letter in the morning 
in my office before any one else came to the office, and I felt 

so anxious that Mr. Palmor should not send the London bonds that 
I sat down immediately and answered the letter myself, in which I 
said Mr. S. W. Palmer had misunderstood me; that I did not intend 
to convey the idea that we wanted the bonds, but as I thought of 
going into the banking business; if I did I would take them and pay 
two per cent. for the use and collect the coupons free, but not to 
send the London bonds, as we had no need of any more capital in 
our present business. I put that letter in an envelope, put a six- 
cent postage stamp on it, a Nova Scotia postage stamp, and as soon 
as tlie clerk came in I sent him immediately to the post office with 
it, and when he returned, in my anxiety to know that the letter was 
mailed so that it might get there in time to get news to Europe by 
the first steamer not to send those bonds, I asked the clerk if he 
mailed the letter, and he told me he had. I afterwards told Mr. 
Palmer, on March 7th, 1866, stating that we would take his bonds, 
pay two per cent., collect coupons free, same to be subject to his 
order at ten days’ notice; that we would take the bonds the Ist of 
May, or shortly after, interest to commence when we drew them 
from Brown Brothers & Co. I also stated in that letter that when 
they were held as collateral for his account we would pay no inter- 
est for them—on the portion of them that they were held as collat- 
eral for his account. He acknowledged that letter on March 17th, 
stating : I am in receipt of your letter of March 7th, and will send 
the order for the securities as soon as I can Jay my hand on Brown 
& Co.’s receipt.” We received a letter from him to that, dated March 
23d, enclosing Brown Brothers’ receipt for these bonds, which we 
acknowledged, stating we would take the bonds when we com- 
menced the banking business or shortly after. We did take 

102 the bonds on the 11th day of May, 1866. My partner, Cap- 
tain Cobb, wrote in a letter the description of the bonds—I 

mean the receipt for the bonds set out in the complaint on pages 6 
and 7 of the moving papers. I will state here that I have never 
read that letter or receipt; never knew of its existence until after 
Captain Cobb’s death, when this suit was brought. I then used the 
bonds from that time during the whole three years, more or less, 
that I had them as collateral for the purpose of borrowing money. 
Where I have said “ we” I mean E. A. Hussey, Jacob A. Cobb, and 
Henry W. Ladd, who formed the firm of E. A. Hussey & Co. at the 
time. Mr. Cobb is dead and Mr. Ladd is dead. They were both 
dead before this suit was brought. Although I made large losses 
during the time that I held those bonds, I was solvent and amply 
able to protect them at any and all times up to December, 1867. I 
hes of William Whann 

& Co., between thirty and forty thousand dollars. I had deposited 
with them $25,000 of Government bonds, all of which I lost. Fora 
long time I was under the impression that a part of these bonds that 
I deposited with Whann belonged to Mr. Palmer, and I so testified 
once in this suit, but the same night, I think, that I testified in 
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this suit, in looking over my books I found tl. at none of the bonds 
lost by the failure of Whann belonged to Mr. Palmer, and corrected 
my testimony, I think, the day following to that effect. In Decem- 
ber, the first part of December, 1867, I became embarrassed in busi- 
ness and wrote Mr. Palmer to that effect immediately, on December 
10th, asking him to come on or send some one on with power to 
settle. At that time the bonds were hypothecated. I did not hear 
anything from Mr. Palmer, and again wrote him on December 19th 
to the same effect. Shortly after that Mr.S. W. Palmer, his brother, 
came on with a letter from Mr. A. L. Palmer, stating that he was sorry 

for my misfortunes and that he could not come himself, 
103 but he sent S. W. Palmer, who would do all he could and 

settle with me. I told Mr. S. W. Palmer how J was situated. 
I told him I had a judgment note for $20,000 coming due with Mr. 
Butterfield, on which was held collateral security that had cost me 
over $125,000; that I was trying all I could to pull through ; that 
if his brother would take up this note with Butterfield I would have 
my wife exchange her house for a building in Broadway, which was 
fetching in an income of $15,000 a year, give him that for security, 
and that my wife would give him everything that she had for se- 
curity, and if he would assist me I thought that I could get through 
without failing. Mr. Palmer returned home, stating that he would 
consult with his brother and write, or his brother would write, im- 
mediately. He left here on the 2d day of January, 1868 ; I anxiously 
waited until near the middle of January, received no letter from 
either of them, and Mr. Henderson having procured a judgment 
against me for sixty or seventy thousand dollars, I could hold out 


no longer; the bonds had to be sold to pay the loan. They were sold 


to pay it; yes, sir. J will state further that after Mr. S. W. Palmer 
left my wife did sell her house and gave up all property in her 
hands which couid be converted in any way to help me to save my 
failure if possible. I have spoken of the losses by Whann & Co:; 
there were other losses than those to which I was subjected during 
the time I held the bonds to a large amount. I lost $250,000 by the 
failure of Oddie, St. George & Co.; I made other losses; I was present 
yesterday when you read to the plaintiff certain questions from the 
official mn eh report of the trial of this case before Mr. Scott; 
I have not the slightest doubt of their correctness; I did state to Mr. 
Palmer, at the Astor House, that all my transactions with those 
bonds had been in good faith ; that was the fact; I never at any time 

intended to defraud Mr. Palmer out of those bonds or their 
104 value; I did sincerely believe, from the circumstances under 

which I took the bonds, that I had a right to use them and 
to hypothecate them. 

. Will you state, as a business man, any way in which you could 
have used those bonds so that they would have been of any service 
to you whatever, except by hypothecation ? 

A. There is no possible way that I could have used them except 
to borrow money on, and I could not pay $400 a year for any other 
purpose for those bonds. I never said anything about a * and 
fire proof safe other than what I stated in my letter I have spoken 
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of, which contains the announcement of the purchase of the $1,000 
5.20 bond, and I only mentioned it then because we had just bought 
the safe, and I suppose Mr. Palmer did not know that we had a safe. 
There never was at any time any reference made to the safe in con- 
nection with the bonds taken from Brown Brothers & Co. I have 
only one original of the letters referred to in the testimony I have 
now given, and that is the one which has been read to the stenog- 
rapher and taken down, the one dated March 23d, 1866, and which 
has been read in evidence. I have looked for the others. I have at 
some time taken copies of them, and I have refreshed my recollec- 
tion by an examination of those copies. I know that those letters, 
both Mr. Palmer’s and mine, were very hard to read. Mr. Palmer, 
though a very rapid writer, I should judge, is a very indistinct one. 
I myself am a very poor writer and a very indistinet one. We found 
it very difficult to read either his letters or mine—what I wrote my- 
self, so we had them copied, and | think these copies were given to 
the referee, and my impression is that they were all marked by the 
stenographer and acknowledged to be copies of thesame letters; there- 
fore, I believe these copies to be true copies of the originals. 


105 Q. That is not quite my question. My question is whether 
the testimony you have given is correct so far as it relates to 
the contents of those papers ? . 


A. In the main they are correct; I don’t know of any error; the 
idea is, I might use some words that are not in the letters, but sub- 
stantially they are correct; I made, as near as I could, correct 
copies, and I believe I have correctly stated it; — not make them 
myself, but I had them made, and don’t know that I can swear that 
I compared them all personally; the letters that I wrote I could 
read; they are correct copies—all of them—of the letters I wrote ; 
there are some letters of Mr. Palmet’s that could not be put in evi- 
dence, because they could not be read—could not find anybody to 
read them. 


Cross-examined by Mr. PALMER: 


ye I say some of your letters could not be put in evidence because 
nobody could read them. 

Q. Don’t you think Mr. Palmer himself could have read them if 
they had been put in? and yet you have sworn that you made true 
copies of them. 

A. No. 

Q. And yet you have sworn they were copies? 

A. I have avoided swearing positively to that, because I can't 
swear to what other people do. 

Then you don’t swear they are copies? 

. My testimony shows. 

. Do ycu or not swear they were copies ? 

Are you cross-questioning me now? 

. Tam. 

A. I would swear, to the best of my knowledge and belief, that 
they are copies. 

Q. Will you swear that they are copies? 
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A. That is all the answer I can give. : 
Q. Well, then, you have just said that they were so badly written 
that they could not be put in evidence? 
106 A. I said some. 

Q. I presume you mean that those that were so badly 
written, as you have spoken of, could not be put in evidence; 1s 
that so? 

A. My remembrance is that there were two letters that we could 
not decipher; that there were some of those letters that were so 
badly written they could not be put in evidence. 

Q. Have you copies of those letters ? 

A. What letters? 

Q. Don’t you know, sir, what I mean? 

A. No, sir. 

F Q. I mean of the letters that you say could not be put in evi- 
ence. 

— How could I have copies of them if I swear I could not read 
them ? 

Q. Have you got copies of them or not? 

A. No, sir. 

Q. Then those are not included in the copies you have; the 
copies that you spoke of, as I understand you, you produced to the 
referee in the original action ? 

A. Yes, sir. 

Q. Have you seen them since? 

A. No, sir. 

. Then from that time down to the present time you have not 
seen those copies—from the time of the trial I mean? 

A. Yes, sir; I have seen them. 

Q. I understand you to say you gave them to the referee and 
that you had not got them back. 

A. I did not say so, sir. 

Q. Had you got them back? 

A. I got some of them back. 

— ay you get them all back that you have been testifying 
about 

A. All that I have been testifying about? Yes, sir. 

Q. Then you have them now? 

A. Yes, sir. 

Q. You have them still? 

107 A. Yes, sir; those that I have testified about. I don’t 

know how many letters that I received from the plaintiff that 
I have not testified about. I presume that I have not testified about 
all that I wrote. I have not copies of all the letters that I wrote. I 
do not remember the contents of all the letters I wrote. 

Q. Now, you said that when you first testified about this matter 
you were under the impression that a portion of the plaintiff’s bonds 
were lost in the hands of Whann & Co., and that you afterwards 
discovered that you were mistaken about that. Will you be kind 
enough to tell me when you found out your mistake ? 

A. 1 think it was the same night that I testified they were lost 
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that I was examining my books; I can’t give you the date; recol- 
lect testifying in the court-house in this city in March, 1870; I do 
not recollect testifving on that occasion first of all that I had sold 
the plaintiff’s bonds in June, 1867; I would not swear positively ; 
I don’t think I did; if I did swear to that it would not be true. 

Q. Suppose you did make such a statement, it could have no 
other origin in the world than a pure fabrication, could it? 

A. It could in no case be a pure fabrication, because if I did so 
state I was stating what I honestly believed at that time. I know 
of no fact that could have made me so testify, that the bonds were 
sold, but I might have testified that the bonds were lost through 
Whann & Co., as I was under that impression for a long time my- 
self, that they were lost. I know of no fact that would induce me 
or cause me to testify that they were sold. 

Was not that statement made in order to bolster up an at- 
tempted charge against me that you had disposed of the proceeds of 
the * in buying in June, 1867, an amount of bogus Perego 
stock ? 

A. No, sir; I think I stated that money was borrowed on those 

bonds for that purpose. 
108 Q. The question I put to you is whether you never stated 
that the proceeds of the sale of those bonds you had applied 
in buying some stock—I think Perego Mining and Tunneling Com- 
pany—for me? 

A. I don’t think I ever did, but I can’t remember whether I did 
or not; I will not venture to swear that I did not. 

Q. Did you ever state that you were perfectly able to have re- 
deemed the bonds up to the time that you had settled with S. W. 
Palmer for the proceeds of them, and that you claimed the right to 
retain the proceeds of the bonds because you had purchased this 
stock for me? 925 

A. 1 don’t remember whether I did or not. 

. May you not have said that? 

A. I don’t think I did. 

Q. Did you never claim the right to dispose of these bonds be- 
cause you had expended the amount of them in buying such stock 
for me? 

A. I don’t know whether I ever did or not; I did claim that I 
did not owe you for the proceeds of those bonds because 1 had set- 
tled with S. W. Palmer and credited you with the amount; 1 will 
say that that claim was made upon a basis of a settlement made 
with your brother when you were charged with this stock and you 
were credited with the bonds at the market price of the day ; I think 
that is all. 

Q. Was not the settlement that you speak of sworn by you to 
have been made by you with S. W. Palmer when he was on here in 
December, 1867, or January, 1865 ? 

A. It might have been, for I always thought that I made a set- 
tlement with him. 

. Have you not represented to S. W. Palmer that the proceeds 
of these bonds had gone to pay for this Perego stock? 
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A. I did not. 
Q. Did you state to him, or did you swear in the course of your 
examination in this suit, that you paid on the 27th day of 
109 June or 26th day of June, 1867, some $20,000 for Perego 
stock that you had bougkt for me on that day? 

A. I don’t know whether I swore to it or not; I did pay that 
on some day in June for Perego stock that I had bought for you— 
I think the 26th or 27th of June—I don’t remember; it might have 
been a few days one way or the other; at all events at the time I 
was examined on this trial my memory the would be from the ac- 
count rendered, and my books was all that I had from my memory. 

Q. You spoke of a conversation that you had with me at the As- 
tor House; do you recollect whether you said anything to me on 
that occasion about this Perego stock ? 

4 re No, I don’t remember; I will not swear whether you did or 
id not. 

Q. Will you explain how it is that you could remember what you 
said to me on that occasion when Mr. Huntley asked you and you 
cannot remember any more? 

A. Because I have refreshed myself from the copies of the letters 
—refreshed my memory from the copies of the letters. 

Q. Will you be kind enough to explain now how any copy of any 
letter could explain what took place in any conversation between 

you and I at the Astor House? 8 ae 

A. Have I said anything in my testimony here about any conver- 
sation with you at the Astor House? 

Q. Do you think you have not said anything in your testimony 
about a conversation with me at the Astor House ? 

A. I do think I have not. 

Q. You think you have never mentioned anything about it? 

A. This testimony taken before the judge? 

Q. Yes. 

A. No, sir. 

Q. Have you got a good memory ? 

A. No; I have not a — memory. 
110 Q. And yet your memory is so good that instead of bringing 
your letters here you undertake to swear to a long corre- 
spondence between you and I fifteen years ago? 

A. No; I have copies of the letters here. 

Q. And is it from that? 

A. It is from that that I take my dates, statistics and everything. 

Q. If you have sworn during this examination that you told me 
at the Astor House that you acted honestly in reference to this mat- 
ter—or words to that effect—that has been entirely the creature of 
your imagination ? 


A. I recollect now that I have so testified when you call the mat- 


ter to my recollection. 

Q. Now, as you remember that, can’t you draw a little further 
and tell us whether you remember that anything was said in that 
conversation about the Perego stock ? 

A. I can’t, because in my testimony I had refreshed my memory 
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from the official minutes of the trial; that is why I remembered 
—— I testified to about the conversation with you at the Astor 
ouse. 

Q. Before, when I asked you about — conversation at the Astor 
House, you said the reason you recollected was you had refreshed 

our memory by letters. 

A. Well, if I said so I did not say what was the fact, because I re- 
freshed it from the testimony given on the trial. I will now state 
that I have refreshed my memory from the testimony on the trial 
and from the letters I have been able to find. 

Q. The fact is that your statements, when you come to make 
them, your memory is so bad or some other defect in it, that every 
time you come to tell this story you tell it different, don’t you? 

A. I don’t mean to. 

Q. I know you don’t, but you unfortunately do get it different and 


‘terribly different. 


A. Well, I don’t know that I do. 

111 Q. Well, we will try it again. De you recollect whether 

this took place, whether I said to you on that occasion ut the 
Astor House, notwithstanding what vou said, that I was thoroughly 
satisfied that this old story about vour buying Perego stock for me 
in June, 1867, and applying the proceeds of my bonds, wag a simple 
swindle, and if vou could show me or take me to one single man 
that you had paid one single cent to in cash for Perego stock that I 
would repay it to you; now, don’t you recollect my saying that? 

A. I remember of vour testifying you said that on the trial. 

Q. Will you answer me whether I said that to you or not? 

A. I can’t remember whether you said that, but you did say some- 
thing of that kind. Your memory and mine of the Astor House 
interview differs very much. 1 contended that our interview did 
not last fifteen minutes, and you testified that it lasted from one to two 
hours. I think there was a very little said at the Astor House. So 
far as I can remember you made something the same remark that 
rou made now, and I got offended at it and left you immediately. 

hat is as far as my memory goes. If you call my attention to 
things whereby I can bring my mind on it I will give you the best 
answer J can. 

Q. You say now that you testified that that interview lasted fifteen 
minutes? 

A. I don't say that I testified so; I say my impression is that the 
interview was not over fifteen minutes; I don’t know whether I tes- 
tified on the trial about it or not. 

Q. The referee found you had made away with these things fraudu- 
lently ? 

A. I don't know anything about it; I know Mr. Huntley told me 

the decision was against us, and I had no money to appeal it. 
112 Q. You don’t know that he found that, or what he found 
it ou? ! 

A. No, I don’t know what he found it on. 

Q. Did you or not tell me on that occasion that you did not pre- 
tend that you had any right to sell my bonds for the purpose of pay- 
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ing for this Perego stock, but that you claimed that S. W. Palmer 
had settled the account and assumed them ? 

A. I can’t remember whether I said that or not; I will not say I 
did not say that to you. 

Q. Will you swear that the very next day—or that very day—you 
did not go in before the referee and swear that you had sold them iu 
June, and also swear that this Perego stock was bought on my ac- 
count in the same June? 

A. Well, I can’t remember what evidence I testified to without 
my attention is called to it in some other way; I don’t know whether 
I did or not. 

Q. I asked you whether you did not testify that same day, or the 
day before or the day after, before the referee in the court-house, in 
the month of March, 1870, that you had sold my bonds in June, and 
in the same June that you had bought this Perego stock on my 
account for about the same amount, or words to that effect ? 

A. I think I can answer it now. We were not before any referee 
in the court-house first. Now, what question comes next in order ? 
We were not before any referee in 1870. 

Q. Did you not testify before somebody in the court-house, Mr. 
Spier — present and myself being present and Mr. Huntley being 

resent 
* A. I don't know whether Mr. Huntley was there or not; I think 
you two hod me all alone. 

Q. Never mind; did you testify to that? 

A. I testified something; I don’t know what I testified now. 

Q. In the course of that testifying did you make the statements in 

the question I put to you, or words to that effect? 
113 A. I don’t know. ) 
Q. If you did make it would it be true? 

A. Part would be true and part not. The fact of my selling your 
bonds in June would not be true; I would like to add to that answer 
that at the time you and Mr. Spier examined me in the court-house 
I did not know any more about this case than a child unborn ; that 
it was the first I ever had to do with law or lawyers; I had not these 
things in my memory at all, and I might have testified to things 
then that were not true, believing them to be true at the time, and 
afterwards correcting them in my other testimony when I found 
they were not so. 

Then, if I understand it, you were then as a child and now 
you are not as a child, or on the trial you were not as a child? 

A. Well, I was a pretty old child, but I did not know much about 
law or lawyers. 

Q. Then you knew more about what to testify to on the trial and 
now than you did at that time? 

A. I knew more, because I had gone into and refreshed my 
memory from books and papers, and could testify a great deal better 
than I could on that examination in 1870, because at that time I 
. not made any searches into facts or books or circumstances of 
the case. 
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Q Are you not—and, if so, how long have you been—a member 

of the lar stock board in this city? 

A. Well, I am not a member of the stock board in one sense, and 
I am in another; I assigned my seat in the stock exchange in 1874 
or 1875, and since that time it has never come to my — 
again; I think that I became a member of the stock exchange in 
1869; I transferred it to the assignee, the clerk of the court in 
Brooklyn, Bernard J. York; I don’t think he holds it now’ Mr. 

Win. R. Taylor did hold it some two or three months ago; I 
114 don’t know but he holds it now. By courtesy I acted as a 
member of that board every day. I don’t know where Taylor 

is; I don’t think I have seen him for some three weeks. He has not 
been in the office of Hussey & Co. for two or three montis. He is 
now with —— ; he was in the office of Hussey & Co., I think, 
not far from two years. Hussey & Co. is composed of Messrs. E. A. 
Hussey and George B. Ripley. That is all there is now members of 
the firm of Hussey & Co. I have not an office there. Hussey & 
Co. have got part of an office now; let out part of it. I go to the 
stock exchange and transact business when I can get anything to do. 

Q. You have a — right to go. Then, being a stock broker at 
the time you testified in this way, do you think you were just such 
a child as you now would make yourself out to be at the time you 
gave that testimony ? 

A. What is the question ? 


a repeated. 


Yes. 
Q. Was your memory of the facts worse at that time than now? 
A. A great deal. don’t know when the suit commenced. 
There had been nothing done in it before that time—not that I 
know of. an 
Referring to book. 


I have got it here; the suit commenced October 20th, 1868; the 
papers were served October 20th, 1868; don’t know that I got a let- 
ter from the gentleman, now Judge Speir, shortly after Mr. Palmer 
left here; at all events, the rs being served in October, 1868, if 
this examination was in March, 1870, that would be a year anda 
half after the suit would be going on. 

Q. Was not your scheme at that time to cheat me out of 

115 these bonds and the proceeds of them, to put this purchase of 

the Perego stock against the proceeds of those bonds and then 

seen te a settlement with Stephen W. Palmer, and in that way pay 
me off? 

A. No, sir; it never was my scheme. 

Q. Having that decided against you, and knowing that the su- 
preme court of this city and county has pronounced that that was 
u fraud—the whole thing—have you not altered it now by admit- 
ting the liability and attempting to show that you had a right to 
sell these bonds? | 

A. The referee, Mr. Scott, decided against me in the suit; why, I 
don’t know; I at that time was so much involved, and having no 
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money tv appeal, and feeling that I never could get on my legs 
again, I never took the trouble even to inquire why or on what 
grounds he decided against me, but I learned that all the evidence, 
so far as I ever did learn anything about it, was thrown out, and 
the whole thing based on the contract or letter; I am informed that 
he gave his opinion that it was a technical conversion, and that the 
contract showed what was meant, and he held me to the contract 
alone and threw out all other evidence; that is the way I under- 
stood the decision. 

Q. Then the claim is now, and you, instead of basing it upon a 
conversion of my bonds, and on purchasing this Perego stock on 
my account, and on a settlement with my brother, you now base 
your claim upon your having a right to sell the bonds 1 ? 

A. I never claimed any right of selling the bonds; I did claim 


the right of hypothecating them ; I don’t think I ever claimed that 
E. A. HUSSEY. 


I had sold them. 


Q. Speaking of the partnership that you had at the time you re- 
ceived these bonds—I think you mentioned the gentlemen's names— 
will you be kind enough to tell us when that partnership 
116 began and when it ended, and if any change was made at 
any time, and if there was any such change when it took 

place and when it was? 

A. I can’t remember the date when Mr. Ladd became a partner, 
but I should judge in about the first part of 1864; and about two 
months after that Captain Jacob Cobb was taken in as a partner. 
Now, Captain Cobb died, I think, in the last part of 1866, which 
dissolved the partnership. Mr. Ladd was sick at that time and 
went home and died shortly after. 

Q. They were both alive at the date of this receipt for these 
bonds ? 

A. Yes, sir. 

Q. What was the business of the partnership? 

A. General shipping and commission business; I was, after the 
receipt of those bonds, carrying on brokerage and banking business ; 
not that partnership; there was no other partnership carried on 
under the name of E. A. Hussey & Co.; the firm’s name is to that 
receipt. 

Q. Well, if the firm were not carrying on banking business, were 
your representations to Mr. S. W. Palmer correct ? 

A. Yes, sir; I represented to Mr. S. W. Palmer that I thought 
myself of going into the banking business, which I afterwards did; 
the receipt of these bonds was preparatory to or after I went into 
the banking business and for purposes of the banking business. 

Q. Then if E. A. Hussey & Co. did not carry on any banking 
business, how came the receipt for these bonds to be by them and 
not by you if you had a separate banking business? 

A. I did not have a separate banking business; when the firm of 
E. A. Hussey & Co. were dissolved I formed a new firm. 

Q. What I want is this: You did not see Stephen W. Palmer 
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after those receipt —aſter you have told us that you received these 

bonds und sent that receipt, I think near the Ist of May, 1866, and 

you received the bonds originally a day or two before; and you 

have also told us that from that time for three years about 

117 vou used them and pledged them from time to time for your 

usiness; now, what I want to ask is, what sort of business 

had you used them for between the Ist of May and the latter part 

of that year when you say the partnership was broken up by the 
death of the two partners? erie 

A. We had used them to borrow money on for whatever purposes 
we might wish money. 

Q. The letters that you spoke of as writing to me and those I ad- 
dressed to you, that you have spoken of on your direct examina- 
tion as receiving on the subject of these bonds from me, were all. 
written under the name of E. A. Hussey & Co., were they not? 

A. No, sir. I don’t know but what all your letters were written 
to E. A. Hussey & Co. I remember writing to you that. 

Q. I did not ask what was in the letters; I merely ask in whose 
name the letters were written; how was it in reference to the letters 
that during those months you yourself wrote to me? 

A. Most uf them would have been written in the name of E. A. 
Hussey & Co.; the letter of the 4th of March, 1866, I wrote in iny 
own personal name. 

Q. Then, after this partnership broke up and you made this ar- 
rangement you have sworn to, if I understand you, you continued 
to use these bonds in your individual business, pledged them for 
your own individual liability ? 

A. They were used by Hussey & Co., successors to E. A. Hussey 
& Co.; the successors of E. A. Hussey & Co. were the partnership 
made up of George E. Atwood and myself, under the firm name and 
style of Hussey & Co.; that was formed almost immediately, I think, 
after the death of Cobb; Ladd was the last one who died; Ladd 
went out of the firm when Cobb did; Atwood was not in the com- 
pany with Ladd; that continued, I think, about three or four 
months te wy and I continued to use thé bonds in this way, 

pledging them for the debts of E. A. Hussey & Co., of which 

118 Atwood and myself were the copartners; at the end of that 

four months I carried on the business alone and still con- 

tinued to use these bonds in the same way; when they were finally 

disposed of I was alone in business. I don’t think S. W. Palmer 

ever asked me where they were. I told him the bonds were 
pledged. 

Will you swear that S. W. Palmer did not ask you distinctly 
where these identical bonds were? 

A. No; but my impression is that he did not. 

Q. Did you hear him swear that he did in this suit, and that you 
would not tell him? 

A. No; I don’t remember to have heard him. 

Q. Do you recollect my asking you in 1870, some two years after- 
. wards, where they were at that time—I mean asking you before the 

' referee? 
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A. I don’t remember whether you did or not; at the time S. W. 
Palmer was here they were in the hands of Cauldwell & Co. and the 
Corn Exchange Bank; they never were redeemed from Cauldwell 
& Co.; the Corn Exchange Bank sold them to pay the loan ; Cauld- 
well & Co. took them themselves and sold them to satisfy the loan ; 
they never came into his hands from those * the Corn Ex- 
change bonds I sold as broker for the bank myself; the other bonds, 
Cauldwell’s bonds, were taken by himself and sold by himself. I 
sold them for the Corn Exchange Bank about the middle of Janu- 
ary, 1868; the bonds that I sold I had the possession of in this way, 
that the loan was called, I sold the bonds, drew my check for the 
Corn Exchange Bank for the amount of the loan, took the bonds up, 
and delivered them to the party to whom I sold them, and depos- 
— “pa check to make the account good in the Corn Exchange 

nk. 

> gy you remember how much of the bonds it was that you so 
80 

A. There was 9, 600 sold to Bookstover & Slosson; 5,000 sold 
to Jay Cooke & Co. 

Q. They were all the Corn Exchange loan? 

A. Yes. 
119 Q. Is not this the first time that you have made the state- 
ment you have now in my hearing in reference to what be- 
caine of these bonds? 

A. I can’t remember whether it is or not. 7 
Q. Don’t you know that you were asked distinctly, both on your 
examination at the court-house and also on the trial, what became 

of these bonds ? 

A. I think I was, and could not answer it because I had not in- 
vestigated that part of it. ; 

Q. Do you recollect, in the examination in March, in speaking of 
this Perego stock and paying the money for it, that you stated that 
you paid for me for Perego stock, and that you got the certificates 
for the stock from a man by the name of Creighton, and that you 
handed those certificates to S. W. Palmer? 

A. I remember of stating that and afterwards correcting myself— 
that I did not hand those identical certificates to S. W. Palmer, be- 
cause I got that stock in two large certificates which had to be broken 
up into 100-share lots to make it a good delivery, and which I after- 
wards had done; after I got the two large certificates I had them re- 
transferred into 100-share lots, and those certificates I handed to S. 
W. Palmer. 

Do I understand you to say that when you were examined in 
the court-house that that was the account you gave of that transaction? 

A. I have a remembrance of saying something to that effect. 

Q. Was not the alteration that you speak about attempted to be 
made after the production of the certificates of the stock by which 
the certificates were shown to be issued directly to yourself and not 
to Creighton or any one else? 

~y e certificates were never shown to be issued directly to my- 
self. 
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Q. (Question repeated.) 

A. These two certificates, representing 2,000 shares of stock, was 
not a good delivery on the street. Before I would take the stock I 

had them transferred to make them a good delivery. Some 
120 I had transferred into my name and some I had transferred 

into other names to make them u deli very. The stock 
was bought at $9? a share, and I had orders from you to sell it ut 
$15. The stock had to be put into a position to be salable or made 
into a good delivery. The stock never got. up as high as $15; sold 
as high as between twelve and thirteen dollars a share. Now, of 
course, it would be very necessary for me to have this stock in what 
they call a delivery on the street, and not to have it in two cer- 
tificates, so I could not deliver the same certificates that Creighton 
held in the same shape. 

Q. Now, let there — misunderstanding. I understand you to 
say that you had my order to buy and mx order to sell for $15 a 
share, and this was the reason why you had the stock put in the shape 
you have described. Is it so? 

A. Yes, sir; one of the reasons. 

Q. Is that correct? . 

A. The reason is that any stock that I would hold in my office 
— have put in shape as soon as I could to make good delivery 
of it. 7 ö 
Q. Don’t you see that what you are now saying is no answer to 
my question? I am not asking you what you did in your office. 
In this particular case, you having my order to buy and my order 
to sell for $15, was that the reason you put the ee in the shape 
that you did? 

A. That was one of the reasons. Another reason was that it was 
my duty as a broker to have it in suitable shape. 

Q. Are ce entirely sure that what you are now stating is true? 

A. Well, I uin’t sure of anything in this world, but I am very 
positive. 

Q. Don’t you know that the order that you induced me to sign 
to sell that stock was not sent you till a fortnight after the stock 
was put in the shape you now say it was put in? Now, try that. 

A. I don’t know whether it was or not; very likely it was a fort- 

night after; I can’t remember. 
121 Q. Now, if was a fortnight after, don’t you see that it is 
utterly impossible for that to have been the reason you put it 
in the shape you say vou did? 

A. I su you would want to sell the stock from what trans- 
pired, and it was my duty to put it in negotiable shape. 

Q. I only speak of when you swear you had my order to sell. 

A. I did not say I had your order at that time; I don’t remember ; 
I only know I did have an order of that kind. 

Q. Don’t you know that the reason you gave just now for it, that 
you had an order to buy and an order to sell at $15, that that rea- 
son won’t hold water? 

A. No; I am not manufacturing anything to hold water; I am 

telling the truth just as near as I can remember. 
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Q. Have you not now discovered that when you say you had this 
order to sell as a reason why you put it in that shape that that could 
not possibly be true? 

0 use I don’t know that what you state is true; I don't 
remember. 

Q. Sup the order was after? 

A. If the order was after it would not necessarily change my 
action in the stock, because it would be my duty, independent of 
that, to put it in that shape. . | 

Q. Having got the block certificate, you afterwards changed it so 
as to make it appear that it was issued to yourself; is that it? 

A. I have stated that having bought this stock, and the parties 
from whom I got it holding it in two, or perhaps three, large certifi- 
cates, the whole two thousand shares of stock, I made them go and 
transfer it. Then they asked me who I wanted it transferred to, and 
I said “ You can transfer so much to my name, and so much to some 
other name—Mr. Flanders, I think, who was in the office, and there 
might be one or two others. I think Mr. Josephson—I think some 
was transferred in his name. Now, this transfer was made in this 

way that people might not know if I was selling stock. If 
122 the stock all stood in my name they would all say, “ Hussey 
is selling stock ; he is interested in this,” and it would pre- 

vent me, or spoil my market, perhape, for selling stock. 
Q. Do you not know that what you are saying is no answer to my 
uestions. What I ask you is this: Whether at the time you pur- 
chased this stock for me it was in somebody else’s name, and that 
yuu afterwards put it in your own name and these other people’s 


names, if you oe pa it in the other people’s names, for the purpose 


you have described ; is that so or not? 

A. What purpose that I described ? 

Q. The purpose was so that you could sell it and deliver it, and it 
would be a delivery? 

A. Have J not just said so in my answer? 

Q. You have not said so, but I would like you to say it. 

A. If you read my answer you will see. Read my answer, Mr. 
Stenographer. | 


Answer read, at folio —, commencing “I have stated that having 
bought this stock.” 


Witness: A. I think that is an answer to the question. 


Question repeated to witness, beginning “Having got the block 
certificate,” from folio —. 


A. No. 

Q. Did you have it charged to yourself before you purchased it? 

A. I had negotiated the purchase before. 

Q. Did you pay for it immediately upon having it transferred to 
arti it in your name? 

A. My best meniory is that it was transferred several days before 
they were enabled to get the certificates. It might be transferred on 
a certain day, and perhaps for several days after they could 
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123 not get the transfer of the certificates. Some days after the 
stock was taken from the transfer office and paid for. 
Q. Then, when you received the certificates of stock in your own 
„ whosoever names they were in, you paid for them? 
. Yes. 
Q. Before receiving those certificates, did you see them at all 


Q. How long before, and where did you see them ? | 
A. I think they got the certificates out of the transfer office ; that 
they were brought into the office for the purpose of my signing the 
powers of attorney, and for the other purties signing the powers of 
attorney to whom they were transferred, because of course stock 
transferred on the books to these different parties would belong to 
them until they had signed their names to the blank transfers or 
blank powers of attorney on the back; then it became negotiable 


in whosoever hands it might be. Now, I am inclined to think that 


this stock was brought into the office as soon as they could get it out 
of the transfer office, and that the parties to whom it was trans-, 
ferred signed the blank powers of attorney as soon as possible, so 
that they might have the stock in their own hands. 

Q. Then do I understand you to swear that when the stock was 
transferred to you, and a certificate issued, that you were the holder 
of the stock—that that could be done without your consent and 
without your saying anything? 6 0 

A. It could be done. 

Q. That stock could be issued to you without your consent when 
you were not the holder? 

A. Certainly; I can go and put a share of stock in your name 
to-day, and it is yours, and I can’t get it without your signing your 
name. 

Q. I am talking of stock issued by the company to you; could 
that be done without your consent,? 

A. Certainly it could. 
124 Q. Then you could be made a shareholder in the com- 
pany, and your name entered on the books of the company 
as one of the shareholders, without your consent at all? 

A. Without my consent at all. 

Q. And stock issued to you? 

A. No; when I take the stock I sign a receipt to it, and I can go 
and transfer stock to your name without your knowledge if I have 
a mind to lose my shares; but you don’t consent thereto unless you 
sign a receipt for it. 

Q. Do I understand you that this stock was issued to you before 
you ever purchased it all all? - 


Mr. Huntiey: Defendant’s counsel calls plaintiff’s attention to 
the fact that the witness has already stated that he had negotiated 
the purchase of the stock, but by — in large blocks he did not 
take it until it was broken up into smaller ones, and that he has ex- 

lained, and objects to any further question on that subject, as it 
been thoroughly exhausted. 
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A. I have testified before that I had negotiated for the purchase 
of it before; I had to take it before it was transferred ; all 
through that trial I claimed it as a fact that the stock was bought 
for you; also as a fact that I paid about $20,000 for you in cash ; 
between nineteen and twenty thousand; and this was in June, 
1857, and I think this trouble that was brought on me by Whann 
& Co. in the summer of 1867; I don’t —— 

Q. When you say that you paid between nineteen and twenty 
thousand dollars in cash for me, will you swear that Whann had 
not failed before that? 

A. I don’t know whether it was before or after. 

Q. Will you swear that you did not swear in the court-house, in 
March, 1870, that that failure was in April, 67? 

A. No; I don’t remember. 

Q. Will you swear you did not? 
125 A. No, because I don’t remember ; I have no means at my 
hand that I know of to remember when Whann did fail. 

Q. At all events the failure of Whann so crippled you that you 
could not pay twenty thousand dollars very rea ‘ly ? 

A. The failure of Whann did not cripple me at all; troubled 
me, but did not cripple me; it troubled me to lose between twenty 
and thirty thousand dollars. 

Q. Did you ever represent to me that Whann & Co. disposed of 
my bonds? 

— I have testified on this re- examination that I corrected it after- 
wards. 

Q. I will repeat the question. I put the question now independ- 
ent of what you said before or have said — Did you — 
to me that Whann & Co. sold some of these bonds? 

A. No, sir; never represented that they sold these bonds. 

— 4 you represent that Whann & Co. disposed of any of these 

n 

A. I think I represented that by the failure of Whann & Co. I 
lost $25,000 of bonds, and I was under the impression that some of 
them were yours, which I afterwards ascertained to be a mistake. 

Q. Did you swear that they had dis of them? 

A. I don’t think I said that; I think that I suid I lost them 

3 their failure, having deposited them with Whann & Co. 
Q. I would put this question to you, Whether in that examination 
I did not put this question: “Can you tell where those are which you 
say vou bought from Creighton for me?”—that is, referring to the 
certificates of this Perego stock—and you answered, “I delivered 
them over to your brother and agent, S. W. Palmer.” Did you make 
that statement? : 

A. I can't say; very likely I did. I have had no copy of that 
and never have seen it since the examination of 1870,and my mem- 
ory is not very distinct upon it unless you call me to some particu- 

lar points. 
126 Q. “ Do you mean to say that you don’t know whether the 
rticular certificates you got from Creighton are in your 
possession? Answer. They are not. Question. Can you tell where 
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those are —— say you bought from Creighton forme? An- 


swer. I delivered them over to your brother, S. W. Palmer.” Then 
I put the question : “ Do you know what amount of the Creighton 
certificates that you delivered over?. Answer. No.” Ifyou did state 
that would it be true? 

A. Can’t you just ask what would be true? You have read so 
—_— 3 it is all general. Can't you manufacture a question 
or me 

Q. I mean that you delivered over the certificates of stock that 
Creighton had given you to S. W. Palmer; was that true? 

A. I can’t say whether Creighton delivered to me the three large 
block certificates himself, and I had them retransferred into hun- 
dred-share certificates, or whether I exacted of him that he should 
have them transferred and deliver me the stock in negotiable shape. 
If I exacted that he should deliver me the stock in negotiable shape, 
I did deliver to your brother, S. W. Palmer, the same identical cer- 
tificates that he delivered to me. If, on the contrary, I did take the 
stock in the three large certificates and have it transferred myself, 
in any event he would deliver me the stock, because the stock, after 
it was transferred, would be signed by three different parties and 
handed back to him. He would be the owner of the stock until I 
had paid for it. 

Q. Did you not say at some time that Mr. Creighton had left New 
York ——— June, 1867, and you did not know where he was ? 

A. No, sir. 

Q. I understood you to say—perhaps I was wrong—that you were 
going into partnership with Whann & Co.? 

A. There has been nothing said about that on this testimony. 

Q. 2 you never going int partnership with Whann & 


127 A. I was making negotiations to go into company with him 
at one time, but those negotiations fell through. I never had 
any partnership with Whann & Co. 


Redirect examination by Mr. Hunt ey : 


Q. What do you mean when you say your memory is not good ? 
A. I mean that I can’t recall circumstances easily, but my memo 
of those circumstances when recalled to me is very vivid—a lack 
of recollection rather than of memory. Things lie dormant in my 
mind until some one suggests something to me that connects my 

chain of thought, and then it is very vivid. 

Q. Did you ever receive from the plaintiff any letters relating to 
the bonds in question that you have not referred to and testified con- 
cerning in your testimony h-re? 

A. I don’t know whether I have testified concerning all the letters 
here that I have received from him or not. 

Q. Did you ever receive any from him of a different general char- 
acter with regard to the bonds and the circumstances under which 
you were to take them than you have testified here ? 


Plaintiff objects that it is not competent for the witness to draw 
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conclusions from language; that all he can do is to state the lan- 
guage itself, and that he should produce the letters. 


A. I will say further that I have found all the letters on the sub- 
ject I could, and have testified, or tried to testify, to the facts in all 
the letters that I found relating to these bonds. 

Q. Will you in a few words explain what is meant by this con- 
tract that is referred to by Mr. Palmer in his cross-examination of 
you with reference to the Perego stock ? 

A. You want me to explain what led to the purchase of 

128 it? What led to the controversy about it was that in June, 

1867, we bought, by Mr. Palmer’s order, two thousand shares 

of this Perego stock, paying 91 dollars a share for it, which amounted 

to some nineteen thousand dollars, or a little over. We cha it 

in the regular course of business in Mr. Palmer’s account. We had 

had a running account with Mr. Palmer for a great many years. 
When I got in difficulties— 

Q. What was it about, this twelve dollars and a half or fifteen 
dollars? 

A. Some time after the purchase we got an order from Mr. Palmer 
to sell it at 15 dollars a share—14 or 15 dollars a share. The stock 
never brought that, and so remained charged to his account. I think 
it sold as high as 13 dollars a share; sold above 12, I know. I mean 
to say it sold for that which I held it for him. Thestock so re- 
mained charged to his account until I got involved in December, 
1867, and at that time Mr. Palmer stood debit on my books some- 
thing over 21 thousand dollars; that would be-the amount of this 
stock purchased and some other things that he owed me for. The 
last part of December, 67, I had a judgment note coming due which 
I could not pay ; these bonds were pledged, which I could not re- 
deem; I was afraid they would take judgment against me, and, ex- 
amining my books, found that Mr. Palmer was my debtor to this 
amount, and might embarrass him in some way by perhaps seizing 
some of his property here, or something; so I wrote him on that 
account this letter of December 10th, asking him to come on or send 
some one to settle. When Mr.S. W. Palmer came here he would 
not, or he did not, redeem the bonds, and it was agreed between us 
that the bonds should be credited to the account at the market price 
that day, which was done, and that account was given to Mr. S. W. 
Palmer to take home to his brother, together with the Perego stock, 
and the understanding between us was that if Mr. Palmer would 
help me about taking up this loan with Mr. Butterfield of 20 thou- 
sand dollars, on which was pledged 6 thousand shares of this Perego 
stock, I would give him my notes for the amount of all the Perego 

stock that he held for what he had paid for this Perego stock, 
129 this 2 thousand shares, and my notes for the 20 thousand dol- 
lars if he would pay Butterfield, and he could hold all of that 
stock also; I would further give him as security a building which I 
was negotiating for in Broadway in exchange for my wife’s house, 


which would fetch an income of 10 thousand dollars a year, I 
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thought; that if Mr. A: L. Palmer would agree to that he was to 
write immediately after Mr. S. W. Palmer got home. 

Q. You say there were 6 thousand shares or dollars’ worth of this 
stock with Butterfield ? 

A. Six thousand shares of Perego stock pledged as collateral for 
the 20-thousand-dollar loan. at 

Q. Was that this stock ? 

A. No; but I offered to give him all this stock to hold. 

Q What I asked you was, what the dispute between you was. 

A. Though I contend now, and did then, that a settlement was 
made with 8 W. Palmer, Mr. Palmer's agont and brother, whom I 
had always done business with here for his account, and had never 
seen Mr. A. L. Palmer, yet Mr. Palmer repudiated afterwards that 
settlement altogether, which caused this suit. 

Q. You claimed that that settlement was made, and Mr. Palmer, 
the plaintiff, claimed it was not, and that was the contest ? | 

A. Yes; I would like to say further that on the trial of this suit 
I was told that the referee had been influenced by the t ability 
of Mr. Palmer, and by the way in which he had been able ta badger 
me on the trial, so that he had decided that the purchase of tunis 
stock would be offset against the bonds, and they certainly entered 
up a judgment against me of a great deal more than I can under- 
stand how they got at it, as I did not take any pains to inquire 
into it at that time, being so low down pecuniarily that I did not 
think it made much difference whether they had a million-dollar 
judgment against me or athousand. At all events, they entered 
up a judgment, I think, of 30-odd thousand dollars, and I could see 
no way my own mind why it should be over 16 or 17 thou- 

sand. 
130 Q. What is your opinion as to whether Mr. Palmer djd 
badger you on that trial? 

A. I really think he did. 

. Now, in regard to that partnership—in any of your conversa- 
tions with S. W. Palmer—did you state to him who your partners 
were to be, or that they were responsible men, or men of ability or 
means, so that he relied upon them, or did he rely upon you? 


I object. 


A. I don't think I ever said Mr about who were to be my 

rtners to S. W. Palmer. I think I did convey by letter to Mr. 
>almer at one time the idea that the copartnership was to be Whann, 
Hussey & Co.; that at that time there were negotiations and we ex- 
) the partnership to be Whann, Hussey & Co., and we would 
either wait until the — was made and give him a receipt 
for the bonds in the name of Whann, Hussey & Co. or E. A. Hussey 
& Co., as he might elect. I did not in any other way indicate who 
were to be the partners. I have said now I had a running account 
with Mr. Palmer, the — here, that had been running in the 
month of May, 1866; I should say about three or four years. The 
general nature and character of my business with him required fre- 
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quent and distant communications with him by letter or by agent— 
sometimes frequent and sometimes distant. 


Recross by Mr. PALMER: 


Q. You have said that the nature of this dispute was as you have 
described, and that you had this agreement with S. W. Palmer. Did 
not S. W. Palmer on that trial distinctly contradict you and swear 
there never was any such agreement between you and him, and 
ulso that he had never settled with you at all, and in point of fact 
you gave him no kind of satisfaction when he- came here at all? 

A. Whether he said so in so many words, at all events he con- 
veyed that impression on the trial—the impression that he never 

had made a settlement with me. 
131  Q. And also that he had never made any such agreement 
as you have described; you have said that he agreed that 
these bonds should be credited to my account at their par value? 
A. Not their pur value; at the market value of the day. I have 


testified that an agreement was made between S. W. Palmer and my- 
self to that effect. 


Q. Did not S. W. Palmer distinctly and unequivocally swear that 


there was not one word of truth in that? 

A. If he did not say that he conveyed that idea to the referee; he 
denied the settlement. | 

Q. All I want to get at is whether, in addition to all that, did not 
Mr. S. W. Palmer swear that, so far from the story you have now 
told about the Perego stock being true, that you induced him to 
represent to me and to ask me to send you an order for that stock, 
and you would buy it for yourself and for your own purposes ; did 
not Mr. S. W. Palmer swear to that? 

A. I don’t think that he did swear to that. He conveyed that, 
but I don’t think he swore that I made that representation to hir 1. 

Q. Did he not swear that you called him into your private office 

and asked him to induce me to let you use my name to your stock, 
and if I would do so I might have one-half the profit of it, and you 
would furnish the money and buy the stock — run the risk? 
A. My impression is that he did not swear that. I know he tried 
in every way he could—I know he tried in every way he could to 
convey to the referee the fact that he had made no settlement, and 
that I had tried to induce you to buy the stock in your name. 

Q. Don’t you know that I stated that, having received that com- 
munication from S. W. Palmer, that in the order, and with the order 
I sent you, I wrote you a letter distinctly stating the terms on which 
you might use my name? 

A. I believe you claimed that you testified to that! 

Q. Did you not testify on the trial that you never received any 
letter from me other than that order as to the terms on which you 

were to buy that stock ? 
132 A. I don’t know whether I did or not; I might have so t2s- 
tified, because that is my impression now. 

Q. Will you now swear that you never received a letter from me 
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other than the order you have spoken of, specifying the terms on 
which . might buy that stock in my name? 

A. No; I won't swear. 

Q. Did you ever state that you did? 

A. State that I received a letter? 

Q. Yes; receive a letter specifying the terms on which this stock 
was to be bought. 

A. I think I stated in the examination—my memory is brought 
up to it that on the trial you tried to fix the fact that I stated in 
1870 that I had received some letters about the stock, but then I 
always said I received no private letter. 

Q. Now, is not what vou mean when you say I badgered you, that 
I put your statements on this subject on one occasion in direct oppo- 
sition to the statements that you made on the trial, and asked you 
how you reconciled it? 

A. No; that is not what I mean; what I mean by badgering is 
that I went into this trial without even knowing anything about my 
own case—without knowing anything about books, without making 
any preparation for the trial, as I supposed to go toa lawyer was 
like going to a doctor—put everything in their hands, and that they 
know everything. I went on the stand under that impression, and 
what I mean by badgering is that not having prepared myself prop- 
erly for the trial I testified sometime one way and sometimes another, 
but intending always to testify what was right, because I had made 
no —- for the trial by going in and investigating the facts 
myself. 

Q. And was not my badgering putting in juxtaposition to you— 
showing what statements you made at one time in reference to a 
fact, and then showing what statements you testified to at another 
time, and putting you questions upon that; is not that what you 

call badgering ? 
133 A. No; what I mean by badgering is that you put to me 
insulting questions, throwing reflections on my character as 
an honest man, causing me to lose my temper, and in every way 
causing me to be put at a disadvantage on the examination. 

Q. Did I do more than this: that when you contradicted S. W. 
Palmer in reference to this purchase of the Perego stock, and set up 
that that was bona fide bought on my behalf, and that you intended 
and were trying to put the p sof these bonds against that, 
did I more than ask you if you did not know perfectly well that the 
whole of that was a concoction for the purpose of endeavoring to 
cheat me, or words to that effect? 

A. Well, if you asked me that question in that way at that time 
it would certainly make me very indignant, because there was never 
anything of the kind ever intended or thought of. I was a ship- 
master, and not in the habit of controlling myself at all, and it 
would put me very much in your hands, and I would say things 
that would not be what I ought to say, and very probably say things 
that, though intending to say what was true, might not be exactly so. 

Q. At all events, —— you meant it or not, you know perfectly 
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well that you came on the stand and contradicted me flatly, and con- 
tradicted S. W. Palmer flatly, in regard to those things. 

A. I did contradict you and S. W. Palmer flatly about some things. 

Q. Don’t you think it possible that the referee would believe what 
S. W. Palmer swore to instead of what you swore to, especially if it 
was consistent with everything else? 

A. I would rather not give my opinion about the referee at all. 


By Mr. Hunt Ley: 


Q. Did the dispute which you had with the plaintiff and 

134 with S. W. Palmer as to the settlement have any influence 
whatever upon the final disposition of the bonds? 

A. It did not. ) 


By Mr. PALMER: , 


Q. Will you swear that you did not represent to me by letter that 
you had never disposed of the bonds until after that settlement, and 
that you disposed of them because of that settlement? 

A. I probably represented to you that I had not disposed of the 
bonds until after that settlement, because that was the fact. Whether 
I represented to you that I disposed of them because of that settle- 
ment I don’t know. I will not swear I did not. 

Q. Had the settlement anything to do with your disposing of the 
bonds — this settlement that you have sworn took place with S. 
W. Palmer? 

A. No, sir; I had to dispose of the bonds whether or no, because 
I could not take them up. 

Q. Then, if you represented to ma, by letter or otherwise, that you 
had disposed of them because you had the right to do so by reason 
of that settlement, that would not be true, would it ? 

A. I think to-day I had the right to by reason of that settlement. 

Q. Well, then, having the right by reason of that settlement, what 
do you mean by saying that the settlement had nothing to do with 
the disposition of the bonds? 

A. The fact is it did not; but I could not take the bonds up, and 
they had to be sold regardless of the settlement. 

Q. Did you not claim to me that you had that right by virtue of 
the settlement? 

A. I don’t know whether I did or not. I certainly thought I had 


the ae 

Q. But, unfortunately for you, you have sworn that that had 
nothing to do with the disposition of the bonds. 

A. I say so now. 
135 Q. Then am I to understand that,although you claimed you 
had the right to dispose of the bonds by virtue of that settle- 

ment, it would be correct for you to say that the settlement had 
nothing to do with the disposition of the bonds? 

A. Yes, sir; that would be correct. 

E. A. HUSSEY. 


n 
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Mr. Srinn: We offer in evidence, in rebuttal of the facts stated 
in the affidavit of the plaintiff, a certified copy of the referee's report 
and a supplemental report of the judgment in the action. We also 
offer in evidenée in the same way a copy of the proceedings in the 
action. 

Mr. Hunter: That is objected to on the ground that the papers 
are referred to by the plaintiff, and extracts made from them, or part 
of them, in the papers submitted to the court in opposition to this 
motion, and that they were all in his possession, or where he could 
get at them, before this motion was heard. 


Acatus L. PALMER recalled. 


Mr. HuxrLxv: I object, that he has been on the stand, and given 
his testimony, and been exhausted. 


By Mr. Sprir: 


Q. You have read over this testimony, marked Testimony in the 
case of Palmer against Hussey, before referee Scott ? 

A. I was present at the trial, and this was funished to me at the 
time, and I read it over, and it was correct so far as I could judge 
of it at the time. n 


Mr. Huntiey: This is objected to on the ground that the proper 
person to prove it is the stenographer who took it and 
136 wrote it out, and that this witness is incompetent to do it. 
The ReEFereEE: I cannot pass upon that. 


Witness: All I have to say is this, that I was present at the trial, 
conducted most of it myself; there was a short-hand writer there ; 
I forget his name; Judge Spier was also with me; Mr. Hnutley was 
on the other side; this stenographer was employed by us both; that 
is to say, Mr. Huntley paid one-half of it and I the other; I took 
care during the course of the trial to see that the evidence was cor- 
rect, and I can say that it was correct. It is in these papers. A 
short piece of the evidence was taken the first day, I think, by Jud 
Spier himself. I think the stenograper was called in afterwards, 
and these papers that are here are a true report of the evidence 
given by myself, given by S. W. Palmer, and given by Mr. Hussey 
and some few other witnesses. : — 


Papers received and marked Plaintiff’s Exhibits A, B, C, D, E, 
F, G, H, and I, January 13, 1881.” 

Witness: I was also present when this was taken (referring to 
another paper). It is the deposition taken at the court-house, and 
it was afterwards put in evidence. : 

Marked “ Plaintiff’s Exhibit K, January 13, 1881.” 

A. L. PALMER. 
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137 Opinion. 
AcALus L. PALMER ag’st Erwin A. Hussey. 


Motion by defendant for stay of- proceedings upon the —1 re- 
covered in this action because of the subsequent discharge of the 
defendant in bankruptcy. 

Richard H. Huntley, for defendant; A. W. Spier and O. P. Buel, 
for plaintiff. 


, 


DaniELs, J. : 

The judgment in this action was recovered for the value of United 
States bonds delivered to and converted by the defendant. He held 
them under the terms of an instrument in writing given to the 
plaintiff, which has been construed by the court of appeals, and in 
the consideration which was then given to it, that the court held 
that the defendant had no right to hypothecate or dispose of the 
bonds, and because he had done so he was liable to be arrested and 
held to bail in the action. 

Palmer v. Hussey, 59 N. Y., 647. 


But while he might be properly charged in an action for convert- 
ing the bonds and held to bail under the provisions of the code, he 
was not simply on that account deprived of the benefit of his bank- 
rupt discharge as a protection against proceedings afterwards taken 
to enforce the judgment recovered, for by the provisions of the 
bankrupt law a demand — the bankrupt on account of goods 

or chattels wrongfull 
138 may be proved and allowed in the bankrupt proceedings (U. 
S. Rev. Stats., 983, section 5067), and for that reason the dis- 
charge after it is granted will relieve the bankrupt from liability 
arising from such a cause. 


Id., 993, sec. 5149. 


In order to deprive the bankrupt of the benefit of his discharge 
it was necessary, therefore, that the case should go further, and that 
the fact should be established that the debt or demand included in 
the judgment had been created by actual fraud. 


Id., sec. 5117. 


The point to be considered for that reason for the purpose of dis- 
posing of this application is whether such a fraud has been made to 
appear against the defendant. The statute, as it has been construed, 

uires that actual, as distinguished from constructive, fraud shall 
— established for the purpose of defeating the effect of a discharge. 
‘ites— 
Neil vs. Clarke, 95 U. S. Rep., 704. 
Hennequin vs. Clews, 77 N. V., 427. 
Barber vs. Stirling, 68 Id., 267. 
Row vs. Guilleaume, 18 Hun., 556. 
Falkland vs: St. Nicholas Bank, 21 Id., 450. 


taken, converted, or withheld by him 
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The plaintiff undertook to make out a ease of this nature against 
the defendant, and for that purpose the record in the action has been 
produced, from which it appears that the defendant was charged 
not only with the conversion of the bonds, but also with a fraudu- 
lent and wilful sale of them. It was also charged that he held them 
in a fiduciary capacity and had misapplied them. These allega- 
tions were sufficient to — 2 a case within the exceptions men- 

tioned in section 5117 of the U. S. Rev. Stat., already reſerred 
139 to, for by that section neither a debt created by fraud or while 

the bankrupt was acting in a fiduciary character is permitted 
to be discha by means of the bankrupt proceeding. 

The defendant, by his answer, took issue upon the truth of these 
allegations and the cause was tried in part upon that issue. The 
trial resulted in a decision against the defendant, and upon these 
points it was specifically found and determined that he had received 
the bonds in a fiduciary capacity, and afterwards fraudulently and 
wilfully sold and disposed of and misapplied them. The judgment 


in the action was recovered upon these findings of fact, and it must 


now be regarded as having settled the existence of these facts against 
him. They were pertinent to and within the issue in the case, and 
constituted a material portion of the investigation which the referee 
was required to make for the purpose of effectually disposing of the 
issues in the action. For that reason these facts have been judi- 
cially found to exist in the case, and the judgment has established 
them as conclusive to that extent against the defendant. 

Smith vs. Smith, 79 N. Y., 634. 

Cromwell vs. County of Sac., 94 U. S. Rep’ts, 351. 

Campbell vs. Rankin, 99 Id., 261. 


It appears by the evidence which has been taken in this proceed- 
ing that the defendant did intentionally hypothecate the bonds for 
his own use and benefit, and as the result of that they were appro- 
priated to the payment of his debt of which he had transferred [to] them 
as security. As the contract under which he held the bonds has 
been construed, this wasa violation of the obligations he was under 
tu the plaintiff, and it constituted an intentional or wilful disposi- 

tion of the property. The view taken of the act by the 
140 reſeree may have been somewhat harsh, but still it seems to 
have been supported by the circumstances. 

But even if it were not the judgment itself cannot be limited or 
restrained upon that account in this proceeding. It is conclusive 
upon the subject that the defendant did fraudulently and wilfully 
dispose of the plaintiff’s property while he held it in a fiduciary ca- 

city, and that being the fact, he cannot deprive the plaintiff of 
fis right to enforce the judgment because of this discharge in bank- 
ruptcy. 

The motion now made must accordingly be denied. 


At a special term of the supreme court held in and for the city 
and county of New York, at the chambers of said court, at the court- 


house in said city, on the fourth day of March, 1881. 


Present: Hon. Charles Daniels, justice. 
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Acatus L. Patmer, Plaintiff, 
against | 
Erwin A. Hussey, Defendant. 


A motion by the defendant “ that the plaintiff and his attorneys 
be perpetually enjoined from issuing execution on the judgment 
: herein, and, if issued, from enforcing thesame, and from collect- 
141 ing ar attempting to collect the judgment herein, or in any 

way enforcing or attempting to enforce the judgment herein; 
and that proceedings in this action, or founded on the cause of ac- 
tion herein, on the part of the plaintiff and his attorneys and agent 
and on the part of the receiver in the supplementary proceedings 
referred to in the affidavit annexed to the notice of motion be per- 
petually enjoined and stayed, and for such other and further relief 
as to the court shall seem meet upon the ground that the defendant 
has been discha in bankruptcy.” 7 ä 

Having heretofore come on to be heard at a special term of the 
supreme court in and for the county of New York, on the 14th day 
of December, 1880, before the Hon. Charles Daniels, justice, and 
after hearing counsel for the — parties, and“ at the instance 
and direction of the court, and for its proper information as to the 


ſlacts to be considered,” an order was duly made and entered herein 


as resettled on or about the 14th day of December, 1880, whereby it 
was ordered that it be referred to Hon. Wm. H. Leonard to take and 
report to the court such testimony as should be produced by either 
party as to the facts and circumstances of the all conversion of 
plaintiff’s bonds mentioned in the complaint, and the hearing on 
the merits of defendant’s motion having been adjoined by said order 
until the coming in of the said referee’s report : 

Now, the said motion coming on to be heard at a special term of 
this court in and for the county of New York on the fourth day of 
March, 1881, before Hon. Charles Daniels, justice, upon reading and 
filing the report of said referee, and on the testimony taken and re- 
ported by said referee, and upon defendant's reading and filing the 
notice of motion and the affidavit annexed thereto of Erwin A. 
Hussey, sworn to June 12th, 1880, and the order of the general term 
herein, dated November 26, 1880, and upon plaintiffs reading and 

filing the affidavit of Archibald W. Spier, sworn to July 19, 
142 1880, and the two exhibits annexed thereto, and the judg- 

ment-roll in this action, filed on or about May 16, 1874, and 
after hearing Messrs. Huntley & Bower, attorneys and counsel for 
said Hussey, and A. W. Speir and O. P. Buel, counsel for the said 
Palmer, and on motion of this said counsel for the said Palmer, it is 
ordered that the motion for a perpetual stay of proceedings on the 
part of the plaintiff Palmer, and the other relief demanded in said 
notice of motion, dated June 14, 1880, be denied, with ($10) ten dol- 
lars costs, together with one hundred dollars fees to Wm. H 
Leonard, referee, on the reference herein, said costs and disburse- 
ments to be paid by the defendant to the plaintiff or his attorney. 


A copy. 
W. A. BUTLER, Clerk. 
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Notice of Appeal. 
Supreme Court. 


Acatus L. Parser, Plaintiff, 


against 
Erwin A. Hussey, Defendant. 


City AND County or New York: 


Please to take notice that the above-named defendant hereby ap- 
peals to the general term of this court from the order made and 
entered herein, dated the fourth day of March, 1881, denying 
143 the defendant’s motion for a perpetual stay of proceedings on 
the part of the plaintiff Palmer, and for the other relief de- 
manded in the notice of motion, dated June 12th, 1880, and from 
each and every part and the whole of said order. 
Yours, &c., HUNTLEY & BOWER, 
Defendant's Attorneys. 
Dated New York, March 17th, 1881. 


To Archibald W. Spier, Esq., plaintiff’s attorney; William A, But- 
ler, Esq., clerk of supreme court. 


144 At a general term of the supreme court held at the court- 
house in the city of New York on the 6th of May, 1881. 
Present: Hon. Noah Davis, P. J.; Hon. John R. Brady, J. 


‘ Ac us L. Patmer, Pl'ff, Resp’d’t, 


ag st 
Erwin A. Hussey, Def’ts & App’!’t. 


The appeal from the order entered herein on or about the 4th 
March, 1881, denying defendant's and appellant’s motion for a per- 
petual stay of all proceedings by the plaintiff and respondent on the 
judgment herein and the other relief demanded in defendant’s and 
appellant’s notice of motion coming on for argument in this court, 
at the general term thereof, and, after hearing Mr. Huntley, counsel 
for the appellant, and Messrs. Buel and Spier, counsel for respond- 
ent 

It is ordered that said that said said order be in all matters aſ- 
firmed, with 810 costs, besides disbursements. 


145 Supreme Court. 


AcaLus L. PALuxn, Plaintiff and Respondent, 
against 
Erwin A. Hussey, Defendant and Appellant. 
City anp County or New York: 


Sin: Please to take notice that the defendant above named —_— 
to the court of appeals from the order of the general term of this 
10—445 
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court entered herein in the clerk’s office of the city and county of 
New York on the 2d day of June, 1881, and dated the 6th of May, 
1881, affirming the order made by Daniels, J., on the 15th of March, 
1881, herein, denying tlie deſendant's motion for a perpetual stay of 
all proceedings by the plaintiff on the judgment herein and the 
other relief demanded in defendant’s notice of motion, and from 
each and every part and the whole of said order. 
Yours, &c., HUNTLEY & BOWER, 
Def’t’s Atte, 35 Pine Street, VN. F. City. 


Dated New York, June 3, 1881. 


To A. W. Spier, Esq., pl'ff's att'y; to William A. Butler, Esq- 
county clerk. 


146 Supreme Court. General Term. 
Acalus L. PALMER against Erwin A. Hussey. 


Davis, P. J., and Brady, J. 


Order affirmed, with 810 costs and disbursements, on the opinion 


of Daniels, J. 
(May 27, 1881.) 


State oF NRW York, I. 
City and County of New York, § ” 

I, William A. Butler, clerk of the supreme court in and for said 
county, do hereby certify that the foregoing consist of certified 
copies of the notice of appeal, the order appealed from, and the 
2 — on which the court below acted in making said order. 

n witness whereof I have hereunto set my hand and affixed my 
official seal this Gth day of June, A. D. 1881. 
[kal] WILLIAM A. BUTLER, Clerk. 


147 STATE OF NEW YORK, ; 
Cit and County of New York, § ms 

I, William A. Butler, clerk of the said city and county and clerk 
of the supreme court of said State for said county, do certify that I 
have compared the preceding with the original remittitur of the 
court of appeals and the order of the supreme court thereon in the 
action entitled Acalus L. Palmer against Erwin A. Hussey, on file 
in my office, and that the same are correct transcripts therefrom 
and the whole of such originals. | 

In witness whereof I have hereunto subscribed my name and 
attixed my official seal this 16th day of March, 1882. 


[New York Seal.] | 
WM. A. BUTLER, Clerk. 
Endorsed: Filed Jan. 19, 1882. 
148 To the Honorable Samuel Blatchford, associate justice of the 
Supreme Court of the United States: 


And now comes Acalus I. Palmer, a native British subject and a 
resident of St. John, province of New Brunswick, Dominion of 
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Canada, by Archibald W. Speir, his attorney, and complains that 
by the record and proceedings and also in the rendition of a judg- 
ment in a suit between the said Acalus L. Palmer, plaintiff and re- 
spondent, and Erwin A. Hussey, defendant and appellant, in the court 
of appeals of theStateof New York, being the highest court of law and 
equity of said State in which a decision could be had in said suit, and 
on which a final judgment, order, and decree of the supreme court of 
the State of New York was rendered against him on the 135th day of 
February, 1882, in accordance with the laws of the State of New 
York and the practice of said courts in said suit, and wherein 
140 was decided, adjudicated, ordered, and judgment rendered 
under the United States statute entitled “An act to establish 
a uniform system of bankruptcy throughout the United States,” ap- 
proved March 2d, 1867, and all amendments thereto, and on certain 
alleged bankruptcy proceedings in the United States district court 
for the eastern district of New York of the said Erwin A. Hussey 
as a voluntary bankrupt, and an alleged certificate of discharge in 
bankruptcy granted by said last-named.court in said proceedings, 
that the debt on which the said Acalus L. Palmer recovered judg- 
ment against the said Erwin A. Hussey was discharged by said al- 
leged bankruptcy proceedings under and by virtue of said act afore- 
said, and also that said debt was not excepted from said discharge 
by the provisions of the 33d section section of said act and section 
5117 of the Revised Statutes of the United States. 
And your petitioner claims that the right was vested in him under 
and by virtue of said act of the 7th March, 1867, and the said 
amendments thereto; that the said alleged discharge in bank- 


150 ruptey, dated the 17th day of May, 1880, was not granted on 


an application made within the time specifically limited and 
required by the 29th section of the said bankrupt act of 1867, to 
wit, that Erwin A. Hussey did not apply for a discharge under said 
act within one year from the date of his alleged adjudication as a 
voluntary bankrupt, and that at the time the said alleged discharge 
was granted the said bankruptcy — eg if any there were, had 
previously lapsed, come to an end, and did not exist at the time 
said discharge was granted, and especially under sections 29 and 33 
of said act and section 5117 of the Revised Statutes of the United 
States to proceed under said judgment and enforce the same, and 
that said debt and judgement was not discharged by said discharge 
in bankruptcy, and said decision was against said rights so claimed 
as aforesaid by the said Acalus L. Palmer, all of which appears in 
the record and proceedings in said suit, and manifest error has hap- 

pened to the great damage of the said Acalus L. Palmer. 
151 Wherefore he prays for the allowance of a writ of error 

and such other process as may cause the same to — cor- 
rected by the said Supreme Court of the United States; and your 


petitioner will ever pray, &c. 
ACALUS L. PALMER, 


Petitioner. 
ARCHIBALD W.SPEIR, 
Altorney for Petitioner. 


rit 


pein Rattan) Ry, oe 
, . ae: , 


+ ecg i eee eee i CLEA. APA EE: Stl Cty PARED Wt 
— ——ͤ—ü—¾bꝛr Üvꝝ ( —ä — a . 


r * 
—— — : 


76 ACALUS I. PALMER V8. ERWIN A. HUSSEY. 


152 City anp County or New YOrK, 88: 


Archibald W. Spier, being duly sworn, says he is the attorney for 
the petitioner named in the foregoing petition ; that he read the said 
petition ; that it is true to the knowledge of deponent, except as to 
those matters stated on information and belief, and as to those mat- 
ters he believes it to be true, and the grounds of deponent’s belief 
is the fact — has been the acting attorney for the petitioner 
in the action of Palmer v. Hussey described in said petition; and 
deponent is informed that the said eres is not within the city 
and county of New York, and which is the reason why the petition 
is not verified by the petitioner. 

A. W. SPIER. 


Sworn to before me this 7th Feb’y, 1884. 
[SEAL.] G. GARRETSON, 
Notary Public, N. Y. County. 


153 | Writ of Error. 


TRE UNITED States OF AMERICA, 88: 


The President of the United States to the honorable the justices of 
the supreme court of the State of New York, Greeting: 


Because in the record and proceedings and also in the rendition 
of a judgment of a plea which is in the said supreme court of the 
State of New York before you, or some of you, upon the decision of 
the court of appeals of the said State of New York, the said supreme 
court being the highest court of law or equity in the said State of 
New York in which a judgment could be had un said decision of the 
said court of appeals in the said suit between Acalus L. Palmer and 

Erwin A. Hussey, and wherein was claimed Ly the said Er- 

154 win A. Hussey, under the statute of the United States entitled 
“An act to establish a uniform system of bankruptcy through- 

out the United States,” approved the 2d day of March, 1867, and all 
amendments thereto, and certain alleged bankruptcy proceedings, in 
the United States district court for. the eastern district of New York, 
of the said Erwin A. Hussey, as a voluntary bankrupt, and an al- 
leged certificate of discharge in bankruptcy granted by said last- 
named court in said proceedings, that the debt on which the said 
Acalus L. Palmer recovered judgment against the said Erwin A. 
Hussey was discharged by said alleged bankruptcy proceedings 
under and by virtue of said act aforesaid and all amendments 
thereto, and also that said debt was not excepted from said dis- 
charge by the provisions of the 33d section of said act, and section 
5117 of the Revised Statutes of the United States; and also 
wherein it was claimed by the said Acalus L. Palmer that the 
right was vested in him under and by virtue of said 

155 ~— act of the of the th March, 1867, and all amendments thereto; 
that the said Hussey’s alleged discharge in bankruptcy dated 
the 17th day of May, 1880, was not granted on an application made 
within the time specifically limited and required by the 29th sec- 
tion of the said bankrupt act of 1867, to wit, the said Erwin A. Hus- 
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sey did not apply for a discharge under said act within one year 
from the date of his all adjudication as a voluntary bankrupt, 
and at the time the said alleged discharge was granted the said 
bankruptcy proceedings, if any there were, had previously lapsed, 
come to an end, and did not exist when said discharge was granted ; 
and also wherein it was claimed by the said Acalus L. Palmer that 
the right was vested in him under and by virtue of said act of 1867, 
and especially section 33 of said act and section 5117 of the Revised 
Statutes of the United States, to proceed under said judgment and 
enforce the same, and that said debt or judgment was not discharged 
by the said discharge in bankruptcy, and the decision was against 
the said right, title, privilege, and exemption so claimed as foresaid 
by the said Acalus L. Palmer, all of which is repugnant to 
156 said act and statute, and also repugnant to section 29 of 
said act of 1867, and also repugnant to section 33 of said act 
and section 5117 of the Revised Statutes of the United States: 
Therefore a manifest error has happened, to the great damage of 
the said Acalus L. Palmer, as by his complaint appears. We,bein 
willing that the error, if any has happened, should be fully — 
and full and speedy justice done to the parties aforesaid in this be- 
half, do command you, if judgment be therein given, that then and 
under your seal, distinctly and openly, you send the record and the 
— aforesaid, with all things concerning the same, to the 
Supreme Court of the United States, together with this writ, so that 
ou may have the same at Washington on the 2d Monday of Octo- 
ber next in the said Supreme Court to be then and there held, that, 
the record and proceedings aforesaid being inspected, the said Su- 
preme Court may cause further to be done therein to correct that 
error, which of right and according to the laws and customs 
157 of the United States should be done. 
Witness this 11th day of February, 1884, Honorable Mor- 
— R. Waite, Chief Justice of the Supreme Court of the United 
tutes. 
[Seal of U.S. Circuit Court, South. Dist. New York.] 
TIMOTHY GRIFFITH, Clerk. 


The foregoing writ is allowed February 9th, 1884, by me. 
SAM’L BLATCHFORD, 
Associate Justice of the Supreme Court of the United Statea. 


158 [Endorsed:] Acalus I. Palmer vs. Erwin A. Hussey. Writ 

of error. Archibald W. Speir, attorney, No. 26 Broad St., 
New York city. Filed Feb. 11, 1884. Copy lodged for def’d’t when 
called for. 


159 Copy Bond. 
Supreme Court of the United States. 


AcaLus L. Parmer ag’s# Erwin A. Hussey. 


Know all men by these presents that we, William H. Nevins and 
Peter T. Nevins, both of the city and county of New York, are held 


78 ACALUS L. PALMER VS. ERWIN A. HUSSEY. 
and firmly bound to the above-named Erwin A. Hussey in the penal 
sum of six hundred [and] fifty dollars ($650.00), to be paid to the 
said Erwin A. Hussey, his executors or administrators ; to which 
payment, well and truly to be made, we bind ourselves and each of 
us, jointly and severally, and our and each of our heirs, executors, 
and administrators, firmly by these presents. 
160 Whereas the above-named Acalus L. Palmer has presented 
a writ of error to the Supreme Court of the United States to 
reverse the judgment of the supreme court of the State of New York, 
entered on the decision of the court of appeals, and for the sum of 
two hundred and sixty-five 00 dollars, on the 13th day of February, 
1882: 

Now, therefore, the condition of this obligation is such that if the 
above-named Acalus L. Palmer shall prosecute his said writ of error 
to effect, and answer all costs and damages if he fail to make good 
his plea, then this obligation to be void; otherwise to remain in full 
force and effect. 


In witness whereof we have hereunto affixed our respective hands 
and seals this 4th day of February, 1884. 


WILLIAM H. NEVINS. fseat. 
PETER I. NEVINS. SEAL. 


Witness: 
CHARLES NETTLETON. 


161 StaTtE OF New York, ee 
City and County of New York, j * 


I, the undersigned, Charles Nettleton, a notary public for New 
York county, in N. Y., do hereby certify that on the 4th day of Feb- 
ruary, 1884, before me personally appeared William H. Nevins and 
Peter I. Nevins, named in the foregoing bond and undertaking, and 
known to me, and to me known to be the individuals described in and 
who executed the above bond and undertaking, and each for him- 
self severally duly acknowledged before me that he executed the 
same for the uses and purposes therein expressed. 


In witness whereof I have hereunto set my hand & affixed my 
official seal this 4th day of February, 1884. 


[SEAL. ] CHARLES NETTLETON, 
Notary Public for New York, State of New York, 
117 Broadway, N. Y. City. 


162 State oF NEW YORK, 
City and County of New York, y *° 


On this 4th day of February, 1854, personally appeared before 
me, the undersigned, William H. Nevins and Peter I. Nevins, the 
sureties named in the foregoing bond and undertaking, who, being 
each severally duly sworn, says, each for himself, that he is a resi- 
dent and a freeholder within the State of New York, and is worth 
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the penalty of the bond and undertaking over all the debts and lia- 
bilities which he owes or has incurred and exclusive of property 
exempt by law from levy and sale under an execution. 
WILLIAM H. NEVINS. 
PETER I. NEVINS. 


Sworn to before me this 4th day of February, 1884. In witness 
whereof I have hereunto set my hand & affixed my official seal this 
4th day of February, A. D. 1884. 

Ir. s.] CHARLES EDGAR MILLS, 
Notary Public for New York, State of New York, 
117 Broadway, N. Y. City. 


The foregoing bond is approved & as a supercedeas bond Febru- 


ary 9th, 1884. 
SAM’L BLATCHFORD, 
Assistant Justice of the Supreme Court of the United States. 


A copy. 


[New York Seal.] 
PATRICK KEENAN, Clerk. 


163 [Endorsed :] Acalus L. Palmer vs. Erwin A. Hussy. Bond. 
Archibald W. Speir, attorney, 26 Broad St., New York city. 


164 UNITED States or AMERICA, 88: 


To Erwin A. Hussey, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant to a writ of 
error issued by the clerk of the circuit court of the United States for 
the southern district of New York, and a copy of which is lodged 
for you in the clerk’s office of the supreme court of the State of New 
York, in the city and county of New York, wherein Acalus I. 
Palmer is plaintiff in error and you are defendant in error, to show 
cause, if any there be, why the judgment, order, or decree rendered 
against the said plaintiff in error in said writ of error mentioned 
should not be corrected and why speedy justice should not be done 
to the parties in that behalf. 

Witness this 9th day of February, 1884. 

SAM’L. BLATCHFORD, 
Associate Justice of the Supreme Court of the United States. 


165 Acatvs L. PALMER dg Erwin A. Hussey. 


State or New York, \ 1 
City and County of New Tor,, 

Harry S. Rowell, being duly sworn, says that on the 11th duy of 
February, 1884, deponent served the annexed citation upon Erwin. 


GAA 


* * 4 1 2 4 ae 9 9 2 
* 4 1 ae ae 7 8 * ; Py, * my vo a Wer f F * a 4 
ö N 3 at wy te N N 4 nE 9 * ; 
ie se * 9 * . . 2 7 1 Me a 4 5 5 * 
f * N * 3 * * e i -* 
. . . i 
* 


A. Hussey, the defendant in error named in said citation, in the city 
of New York, at No. 66 Broadway, the said defendant’s place of busi- 
ness, by delivering a.copy of said citation to the said defendant and 
leaving it with him in his possession, and also at the same time 
exhibiting to the said defendant the annexed citation and the judge’s 


signature thereto. 
HARRY S. ROWELL. 


Sworn to before me this 12th day of February, 1884. 
{Seal Michael W. Nolan, Notary Public, Kings County.] 


MICHAEL W. NOLAN, 
Notary Public, Kinys Co. 


Cert. filed in N. Y. Co. 


166 [Endorsed :] Acalus L. Palmer vs. Erwin A. Hussey. Cita- 
tion & proof of service. Archibald W. Speir, attorney, No. 26 
Broad street, New York city. Filed Feb. 12, 1884. 


167 Assignment of Errors. 
U. S. Supreme Court. 


AcaALus L. Pater, Plaintiff in Error, 
against 
Erwin A. Hussey, Defendant in Error. 


Afterwards, to wit, on the second Monday of October, in the same 
term, before the justices of said Court, at the Capitol in bag 
comes the said Acalus L. Palmer, plaintiff in error, by Archibald 
W. Speir, his attorney, and says that in the record and proceedings 
aforesaid there is manifest error in this, to wit, that by the record 
aforesaid it appears that the judgment aforesaid in form aforesaid 
given was given for the said defendant in error against the said 
plaintiff in error, whereas by the law of the land the said judgment 
ought to have been given for the said plaintiff against the said de- 
fendant. 

And the said plaintiff prays that the judgment aforesaid 

168 ſor the error aforesaid, and other errors in the record and pro- 
ceedings aforesaid, may be reversed, annulled, and altogether 

held for nothing, and that the said plaintiff may be restored to all 
things which he has lost by occasion of said judgment, &c., &c., &e. 


ARCHIBALD W. SPEIR, 
Attorney for Plaintiff in Error. 
A copy. 


[New York Seal.] 
PATRICK KEENAN, Clerk. 


169 [Endorsed :] Acalus L. Palmer vs. Erwin A. Hussey. As- 
signment of errors. Archibald W. Speir, attorney, 26 Broad 
St., New York city. 
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170 StaTE OF New York, N . 
City and County of New York, 


I, Patrick Keenan, clerk of the said city and county and clerk of 
the supreme court of said State for said county, do certify that I have 
compared the preceding with the original record on file in my 
office and that the same is a correct transcript therefrom and the 
whole of such original record, and that u copy of the writ of error 
was lodged with me for the defendant. 

In witness whereof I have hereunto subscribed my name and 
affixed my official seal this twelfth day of February, 1884. 


[New Tork Seal.] 
PATRICK KEENAN, Clerk. 


Endorsed on cover: New York supreme court. No. 445. Acalus 
L. Palmer, plaintiff in error, vs. Erwin A. Hussey. Filed 24th Oc- 


tober, 1884. 
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IN THE 
Supreme Court of the United States. 


Acatus L. Parmer, 
Plaintiff in Error, 
against 
Erwm A. Hussey, 
Defendant in Error. 


Sir: Please to take notice that on the annexed affi- 
davit, the writ of error herein, the record returned there- 
with, the assignment of errors, joinder in error and all 
proceedings herein, the undersigned will move this Court, 
on Monday, the 18th day of October, 1886, at 12 o’clock 
noon of that day, or as soon thereafter as counsel can be 
heard, in the Capitol, in the City of Washington, in the 
District of Columbia, that the said writ of error be dis- 
missed for want of jurisdiction as apparent from the said 
record, because it therein appears: 

First. That no Federal question was raised, specifically 
or otherwise, by the plaintiff in error in the Court of Ap. 
peals, or in the Supreme Court. 

Second. That no Federal question was decided by said 
Courts or either of them. 

Third. That the question relied on to give this Oourt 
jurisdiction, is not a Federal question. 


— 
— — —— Ak 
„ 


And in case the dismissal is not granted, that the judg. 
ment or order sought to be reviewed be affirmed, because 
although the record may show that this Court has juris- 
diction, it is manifest that the writ was taken for delay 
only, or that the question on which the jurisdiction depends 
is so frivolous as not to require further argument; to wit, 
such decision is in full conformity with the decisions of this 
Court in the following cases: 


Chapman v. Forsyth, 2 How. U. S. 202. 
Neal v. Clark, 95 U. S. 704. 
Hennequin v. Clews, 111 U. S. 676. 


And for such other and further relief as to the court shall 
secm meet and just in the premises. 


on gS — 


Dated New York, September 18th, 1886. 
Yours, &c., 
SAMUEL W. BOWER, 


Attorney for defendant in error, 
35 Pine street, New York city. 


To Arcuwatp W. Spr, Ese., 
Attorney for plaintiff in error, 
26 Broad street, New York city. 
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IN THE UNITED STATES SUPREME COURT. 


Acatvs L. Pater, 
Plaintiff in Error, 


against 


Erwin A. Hussey, 
Defendant in Error. 


City, County, and State of New York, ss.: 
Samus, W. Bowsr being duly sworn, says: 
I. I am the attorney for the defendant in error herein. 


II. That the writ of error herein is to review a judg- 
ment or order made by the Supreme Court of the State of 
New York, pursnant to the remittitur of the Court of Ap- 
peals of said State, perpetually staying the plaintiff in 
error from enforcing his judgment in this action; on the 
ground that the debt on which said judgment was based 
was contracted without positive fraud, and was within the 
operation of, and forever discharged by, the discharge in 
bankruptcy granted to the defendant in error. 


III. That the plaintiff in error did not in the State 
Courts specifically set up or claim any right, title, privilege, 
or immunity under the Constitution or any Treaty or Stat- 
ute of the United States; neither was the decision below 
adverse to any such right. On the contrary, his entire 
effort and contention was to prevent the defendant in error 
from obtaining the benefit of his discharge in bankruptcy. 

The question at issue below was: Was the said debt 
contracted without positive fraud and discharged by the 
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discharge in bankruptcy? The defendant in error con 
tended successfully that it was; the plaintiff in error un- 
successfully that it was not. No question was raised as to 
the validity of the discharge, neither was.any proof to such 

effect offered or received. a 


IV. The debt aforesaid was contracted as proved in the 
State Courts, as follows: 

On the 11th day of May, 1866, the defendant in error, 
Hussey, received from the plaintiff in error, Palmer, $19,600 
par value, of United States bonds, on the written contract 
that, “these bonds we hold subject to the order of A. L. 
Palmer, at ten days notice, agreeing to collect the coupons 
for his account, free of charge, and to allow him to per 
cent. per annum interest on the par value ot said bonds, 
said interest to commence and count June Ist, 1866.” 

Thereupon, Hussey used said bonds as he deemed he 
had a right to do under said agreement, by hypothecating 
them for the purpose of raising money. That at that time 
he was every way responsible, was a man of large means, 
being worth at least $500,000, and had no reason to believe 
that he would not be able at any and all times to return said 
bonds, according to the terms of said agreement ; but that 
owing to large and numerous losses by the failure of parties 
indebted to him, and otherwise, he subsequently -became 
insolvent, and when called upon to return said bonds on 
the 2d day of January, 1868, was unable to do so. 


V. That thereupon this action was brought in the said 
State Courts by the plaintiff in error against Hussey, and a 
judgment rendered against him for the conversion of said 
bonds on the 16th day of May, 1874, for the sum of 
832, 12879. No positive fraud, or fraud in fact, involving 
moral turpitude or intentional wrong, was proved or al- 


leged. 


VI. After the incurring of the aforesaid debt, and on 
the 20th of January, 1868, the defendant in error duly 


5 


filed his petition and schedules in bankruptcy, in the United 
States District Court for the Eastern District of New York, 
praying that he be adjudicated a bankrupt. On the 24th 
of January, 1868, he was adjudicated a bankrupt. There- 
after, and on the 17th day. of May, 1880, due proceedings 
being meanwhile had, he was granted a regular discharge 
in bankruptcy. The delay in prosecuting the bankruptcy 
proceedings, was caused by Hussey’s lack of means to pay 
the necessary fees, was satisfactorily explained to the bank- 
rupt court and adjudged by it to furnish no ground for 
withholding the discharge. 


7 VII. On the 12th day of June, 1880, less than a month 

after bis discharge, he noticed this motion, for an order 
perpetually staying the plaintiff in error from enforcing his 
judgment. The plaintiff in crror opposed the motion at 
first successfully, on the ground ot the comity of courts ; 
then, that the debt was not discharged and the judgment 
record precluded Hussey from showing that the debt was 
contracted without positive fraud, and was within the opera- 
tion of the discharge. 

But on appeal to the Court of Appeals of the State of 
New York, and after a full examination of the matter, tes- 
timony of both parties having been meanwhile taken, that 
Court unanimously decided ; that Hussey was not precluded 
by the judgment from proving that the debt was contracted 
without positive fraud; that he was not guilty of laches in 
not sooner setting up the bankruptcy proceedings in the 
State Courts, and, as a fact, that the debt was contracted 
without positive fraud and was discharged, and remitted 
the cause to the Supreme Court of the State with direc- 
tions to grant the motion, which was accordingly done. 


VIII. That in my opinion there is no federal question 
shown by the record. The question above stated is not 
within the 709th Section of the U. 8. Revised Statutes, 
because it was decided in favor of the bankrupt, and hence 


6 


is not a Federal question, and no other question was 
raised. 


IX. That the Court of Appeals decision on the merits, 
viz., as to the debt in question being within the operation 
of the discharge in bankruptcy, is in perfect accordance 
with the doctrine of this Court on the subject, in the cases 
of Hennequin v. Clews (111 U. S. 676); Neal v. Clark 
(95 U. S. 704), and Chapman v. Forsyth (2 How. U. 8. 

202) ; and in my opinion the question in this case is settled 
by the doctrine promulgated by this Court in those cases, and 
therefore it is manifest that this writ of error is sued out for 
delay only, or that the question on which the jurisdiction 
depends is so frivolous, as not to require further argument. 


Wherefore the defendant in error prays that the writ of 
error herein be dismissed for want of jurisdiction, apparent 
from the record, or that the judgment, or order, sought to 
be reviewed, be affirmed, because, although the record may 
show that this Court has jurisdiction, it is manifest that the 
writ was taken for delay only, or that the question on 
which the jurisdiction depends is so frivolous, as not to re- 
quire turther argument, and for such other and further 
relief as to the Court may scem meet and just in the pre- 
mises. 

SAMUEL W. BOWER. 
Sworn to before me this 18th 
day of September, 1886, 
Pare A. J. Hxarn, 
2 Notary Public, 
Kings Co. Cer. fled in N. F. Cu. 


In the United States Supreme Court. 


Acatus L. Pan, 
Flaintif ia Error. I, : fof defendant, 


in error on mo- 


against tion to dismiss 
writ of error or 
t 4 
Exwm A. Hussey, ö 
Defendant in Error. 
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This is a motion to dismiss a writ of error, issued to 
the Supreme Court of the State of New York, to review 
a judgment, or order made by it, in conformity to the re- 
mittitur of the Court of Appeals of said State; or, in case 
a dismissal is not granted, to uffirm said judgment, or 
order. 

The dismissal is asked for on the following grounds: 

First. No Federal question was raised specifically, or 
otherwise, by the plaintiff in error, in the said Court of 
Appeals, or in the said Supreme Court. 

Second. No Federal question was decided by said 
Courts, or either of them. 

Third. The question relied upon to give this Court 
jurisdiction is not a Federal question. 

The affirmance is asked for, on the ground, that it is 
manifest that the writ was taken for delay only; or thut 
the question on which the jurisdiction depends, is so frivo- 
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lous as not to require further argument; to wit, the de- 
cision below is in full conformity with thé decisions of 
this Court in the cases of 


Chapman v. Forsyth, 2 How. U. S. 202. 
Neal v. Clark, 95 U. S. 704. 
Hennequin v. Clews, 111 U. S. 676. 


FACTS. 


I. The plaintiff in error, Palmer, is, by the judgment 
or order, sought to be reviewed here, perpetually stayed 
from entorcing his judgment in this action against the de- 
fendant in error, Hussey ; because, as the Court below 
found, the debt on which the judgment was based, was 
contracted without positive fraud and was within the oper- 
ation of, and discharged by Hussey’s discharge in bank- 
ruptęy. (Aff. Par. II, Record, pp. 5 and 6.) 


II. No Federal question was shown by the record, nor 
was any question raised as to the validity of the discharge 
in bankruptcy. (Aff. Par. III, Record, 1-5, 12-15.) 


III. What the plaintiff in error claims to be a Federal 
question is not disclosed by the Record; but it may be 
stated to be, was the debt on which Palmer’s judgment 
was based, contracted without positive fraud, and within 
the operation of, and discharged by Hussey’s discharge in 
bankruptcy ? 

In the petition for, and the writ of error, the validity of 
the discharge is questioned ; but no such point was taken 
in the Courts below, aud hence it cannot be considered 
here. (Atf. Par. III, Record, pp. 74-77.) | 


n 3 

IV. The debt aforesaid was contracted, as proved below, 
under the following circumstances, viz. : 

On the 11th day of May, 1866, Hussey reccived from 
Palmer, $19,600, par value, of United States Bonds, on 
the written contract that “these bonds we hold, subject to 
the order of A. L. Palmer, at ten days’ notice, agreeing to 
collect the coupons for his account, free of charge, and to 
allow him two per cent. per annum interest on the par 
value of said bonds, said interest to commence and count 
June Ist, 1866.” 

Thereupon, Hussey used said bonds as he deemed he 
had a right to do under said agreement, by hypotbecatiug 
them for loans. 

At that time he was every way responsible; a man of 
large means; worth at least $500,000, and had no reason 
to believe that he would not be able at any and all times 
to return said bonds according to the terms of said agree- 
ment; but that owing to large and numerous losses, by the 
failure of parties indebted to him and otherwise, he subse- 
quently became insolvent, and when called on to return 
said bonds on the 2d day of January, 1868, he was unable 
todoso. (Aff. Par. IV, Record, pp. 2, 3, 4, 9, 27, 33, 45- 


49.) 


V. Thereupon, this action was brought in said State 
courts by the plaintiff in error, and a judgment rendered 
against Hussey for the conversion of said bonds, on the 16th 
day of May, 1874, for the sum of 632,128 %%. (Aff. Par. 
V, Record, p. 29.) 

No positive fraud, or fraud in fact, involving moral tur- 
pitude, or intentional wrong, was proven or alleged. 
(Aff. Par. V, Record, pp. 4, 9.) 


VI. After the incurring of the aforesaid debt, and on 
the 20th yf January, 1868, Hussey duly filed his petition 
and schedules in bankruptcy, in the United States District 
Court for the Eastern District of New York, praying that 


4 rN 


he be adjudicated a bankrupt. On the 24th of January, 
1868, he was adjudicated a bankrupt; thereafter, and on 
the 17th day of May, 1880, due proceedings being mean- 
while had, Hussey was granted a regular discharge in 
bankruptcy. i 

The delay in prosecuting the bankruptcy proceeding, 
was caused by Hussey’s lack of means to pay the necessary 
fees, was satisfactorily explained to the bankrupt court and 
adjudged by it to furnish no ground for withholding the 
discharge. (Aff. Par. VI, Record, pp. 4, 8, 9.) 


VII. On the 12th of June, 1880, within a month after 
Hussey's discharge, he noticed this motion for an order per- 
petually staying the plaintiff in error from enforcing his 
judgment. Palmer opposed the motion, at first successfully, 
on the ground of the comity of courts (Record, pp. 7-17); 
then, that the debt was not discharged, and that the judg- 
ment-record precluded Hussey from showing that the debt 
was contracted without positive fraud, and was within the 
operation of the discharge. (Record, p. 70.) But on ap- 
peal to the Court of Appeals of the State of New York, and 
after a full examination of the matter, testimony of both 
parties having been meanwhile taken (Record, pp. 30-70), 
that court unanimously decided that Hussey was not pre- 
cluded by the judgment, from proving that the debt was 
contracted without positive fraud; that he was not guilty 
of laches in not sooner setting up the bankruptcy proceed- 
ings in the State Courts; and as a fact, that the debt was 
contracted without positive fraud, and was discharged ; 
and remitted the cause to the Supreme Court of the State, 
with directions to grant the motion, which was according- 
ly done. (Aff. Par. V., Record, pp. 1-7.) 


POINTS. 
FIRST. 


No Federal question was raised specifically, or other 
wise, by the plaintiff in error, in the said Court of Appeals, 
or in the said Supreme Court. 


Ist. If such a question was raised, it must appear 
affirmatively in the Record. 


Detroit City R. R. Co. v. Guthard. 114 U. S. 133. 


The proper place for such question to appear, is in the 
affidavit filed by the plaintiff in error in opposition to the 
motion below. (Record, pp. 12-15.) 

But no such question there appears, neither does any 
such question appear in the proof. 

In fact, no such question was raised in any part of the 
Record. (Facts, Par. II.) 

This is a fatal defect. 


Cockroft v. Vose, 14 Wall. 5. 


2d. Plaintiff in error in the petition for the writ, and 
the writ itself, claims that the validity of the discharge in 
bankruptcy is involved, but no such question was raised 
below, nor any intimation of it, and the record does not 
show any such question, and, therefore, it cannot be con- 
sidered here. (Facts, Par. II.) 


Farney v. Towle, 1 Black, U. 8. 350. 

Hoyt v. Sheldon, 1 Black, U. S. 518. 

Worthy v. Commissions, 9 Wall. 611. 

Warfield v. Chaffe ef al. 91 U. B. 690. 

Susquehanna Boom Co. v. West Branch Boom 
Co., 110 U. S. 57. 

Simmerman v. State of Nebraska, 116 U. 8. 54. 
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3d. The fact assumed to invalidate the discharge, 
namely, that Hussey did not apply for a discharge within 
one year from the adjudication of bankruptev, nowhere ap- 
pears in the record. Hussey, in his affidavit, shows when 
he was adjudicated a bankrupt, namely, Jan. 24th, 1868, 
and when he was discharged. namely, May 17th, 1880; but 
not one word is anywhere said by him, or any one else, in 
the record, as to when he applied for his discharge ; non con- 
stat, but that hedid apply within the year. (Facts, Par. VI.) 
This is fatal to the jurisdiction. 


Caperton v. Bowyer, 14 Wall. 216. 


tl. Even did such assumed fact appear in the record, 
and had the plaintiff in error claimed that thereby the dis- 
charge was involved, it would not raise a Federal question. 
For the State Courts could not have decided such question. 
Sec. 5119 U.S. Rev. Statutes provides, “such certificate 
(of a discharge in bankruptcy) is conclusive evidence in 
favor of such bankrupt of the fact and regularity of such 
discharge, and hence it necessarily follows that in this col- 
lateral proceeding the State Courts could not and did not 
decide such question. 


The Ocean National Bank v. Olcott, 46 N. T. 12. 


Sth. Furthermore, even if Hussey did not apply for his 
discharge within one year atter his adjudication in bank- 
ruptey, that would not invalidate the discharge. Section 
5108 ot the LU. S. Rev. Statutes as amended in July, 1876, 
expressly gives the right to apply for the discharge at any 
time after sixty days (or six months), and before the final 
disposition of the cause; and there is no proof here that the 
bankruptcy proceedings had terminated before the applica- 
tion for the discharge ; as a matter of fact they had not, and 
the bankruptcy Court was entirely right, in deciding as it 
did, that Hussey was entitled to his discharge. (Facts, 
Par. VL.) 


6th. The plaintiff in error, if aggrieved by the decision 
of the bankruptcy Court, in granting the discharge, should 
have appealed therefrom, or moved to set it aside within 
the two years provided by Statute. He has chosen not to 
avail himself of those remedies, and he certainly cannot in 
this collateral proceeding attack that decision. 


SECOND. 


No Federal question was decided by the said State 
Courts, or either of them. 


First. The questions decided are fully disclosed in the 
opinion of the Court of Appeals (Record, pp. 1-5, Facts 
VII); they are, is Hussey concluded by the judgment 
from proving that the debt in question was contracted 
without positive fraud, and discharged by the discharge in 
bankruptcy? This is clearly not a Federal question, for 
it is simply the effect of the judgment in the State Courts. 


Lange v. Benedict, 99 U. S. 68. 


Second. Was the debt contracted without pusitive fraud, 
and is it discharged by the discharge in bankraptey ? This 
question, as we show in Point Third of this brief, is nut a 
Federal question, as it was decided in the bankrupt’s favor. 


Third. Was Hussey guilty of laches, in not sooner 
setting up the bankruptcy proceedings in the State Courts! 
This, also, is not a Federal question, but relates simply to 
the time and manner in which, accurding to the State law 
and practice, a discharge in bankruptcy is to be pleaded, 
and in any event, as the decision is in favor of the bank- 


sath . ‘ 1 C — eb, tar — 
+ en — 9 — Jody 2 — C K — 
K 3 — e * 
Pr * 60 9 . , : 
»„ — . 
* : e * * R meee 
* ae oat ate ces 


8 


rupt, who alone claims the right under it, it is not a Federal 
question. 


Montgomery v. Hernandez, 12 Wheat. 129. 
Knox v. Exchange Bank, 12 Wall. 379. 
Northern R. R. v. People, 12 Wall. 384. 


Hence no jurisdietion arises. 


THIRD. 


The question, relied on to give this Court jurisdiction, 
namely: Was the debt in question contracted without 
positive fraud, and within the operation of, and released 
by, the discharge in bankruptey, is not a Federal question. 


Ist. Because Hussey, the defendant in error, was the 
only one who claimed any right, title, privilege or im- 
munity under the bankrupt act, and the decision was in his 
favor. 

This precise question came before this Court in the case 
of Strader et al. v. Baldwin (9 How. U. S. 261), and this 
Court there decided, that where the decision was in favor 
of the bankrupt, as here, no Federal question arose, and this 
Court had no jurisdiction. 


In the case of Caleote v. Stanton, 18 How. U. S. 
243, this Court cited that case with approval. 
See also same point, Burke v. Gaines & Wite, 
19 How. 388. 

Ryan v. Thomas, 4 Wall. 603. 


It is true that since the decision in Strader v. Baldwin, 
supra, the act of Congress giving jurisdiction to this Court, 
has been amended, but no change, as to the point now dis- 
cussed, has been made. See Long et al. v. Converse et al., 
91 U. S8. 113. 

So it is clear that this question is not a Federal ques- 
tion. 


FOURTH. 


As to the motion to affirm. ‘The decisiun of the State 
Court on the merits is in perfect accordance with the deci- 
sion of this Court in Chapman v. Forsyth, 2 How. U. S., 
202; Neal v. Clark, 95 U. S., 704; Hennequin v. Clews, 
111 U. S., 676; and therefore the maxim of stare decisis is 
applicable. 


The State Court decides that the effect of the dis- 
charge in bankruptcy, was to discharge the debt. bol. l- 
ing that the debt was not created by positive fraud, nor by 
embezzlement, nor while the bankrupt was acting in a 
fiduciary capacity. (Facts VII, Record, pp. 1-5.) The 
debt was simply a breach of contract. Hussey con- 
tracted to pay two per cent. per annum for the use of cer- 
tain bonds, collect the coupons free of charge for Palmer's 
account, and return the bonds td him on ten days’ notice. 
Hussey received the bonds, and while perfectly sulvent 
deposited them as collateral for loans— legitimate, and 
the only use that could be made of then. Through the 
failure of other parties to pay him, Hussey subsequently be- 
came insolvent, and when called on to return said bonds was 
unable to redeem them ; consequently he failed to perform 
his contract to return them. No positive fraud, or fraud 
in fact, involving moral turpitude, or intentional wrong, 
was proved or alleged. 


(Facts IV & V, Record, pp. 2, 3, 4, 9, 27, 45-49.) 


In Hennequin v. Clewe, supra, a creditor held collateral 
for his own security and bypothecated it, but, becoming 
jneoivent, was unable to redeem and return it. This 
Court beld, that this was simply a breach of contract, and 
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case at bar is clearly within the above rule, and equally 
within the operation of a discharge. 

The same doctrine was enunciated by this Court in 
Neal v. Clark and Chapman v. Forsyth, supra. 


FIFTH. 


It is respectfully submitted that the motion to dismiss 
for lack of jurisdiction should be granted; or in case it is 


not granted, that the judgment or order below should be 
affirmed. 


SAMUEL W. BOWER, 
Counsel for Defendant in Error. 


> 
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In the United States Supreme Court. 


Acatus L. Parmer, 
— — 
Ew A. Huserr, \ stipulation. 
Defendant in Error. 


It is respectfully submitted, that the plaintiff in error’s 
brief does not refute the points made by the defendant in 
error, in his original brief. ä 


FIRST. 


As the record has only just been printed, and there is 
no rule or practice fixing the time for the motion, it is be- 
lieved the motion is in time. If any excuse for the delay 
is needed, it is found in the tact, stated by the plaintiff in 
his affidavit (p. 1), that Mr. Richard H. Huntley, defend- 
ant’s original attorney, died in September, 1885. 


SECOND. 
The plaintiff, in his second, third, and fourth pointa, 


presents what he claims are the Federal questions. On 
examination it will be found that they are the very ques- 
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within the operation of a discharge. 

The same doctrine was enunciated by this Court in 
Neal v. Clark and Chapman v. Forsyth, supra. 
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It is respectfully submitted that the motion to dismiss 
for lack of jurisdiction should be granted; or in case it is 
not granted, that the judgment or order below shonld be 
affirmed. 
SAMUEL W. BOWER, 
Counsel for Defendant in Hrror. 


It is respectfully submitted, that the plaintiff in error’s 
brief does not refute the poiuts made by the defendant in 
error, in his original brief. 


FIRST. 


As the record has only just been printed, and there is 
no rule or practice fixing the time for the motion, it is be- 
lieved the motion is in time. If any excuse for the delay 
is needed, it is found in the tact, stated by the plaintiff in 
his affidavit (p. 1), that Mr. Richard H. Huntley, defend- 
ant’s original attorney, died in September, 1885. 


SECOND. 
The plaintiff, in his second, third, and fourth pointa, 


presents what he claims are the Federal questions. On 
examination it will be found that they are the very ques 
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tions discussed in the defendant’s briéf, in his first, second, 
and third points; to-wit, was the validity of the discharge 
in bankruptcy contested, and “was the debt in question 
contracted without positive fraud, and within the opera- 
tion of, and released by, the discharge in bankruptcy.” 


I. True, it is stated in different language, but that can 
make no difference. 

The plaintiff calls it, a “case of exemption and excep- 
tion,” and says, that his right to proceed and collect 
his said judgment was denied, and he was deprived of the 
same. If he was, as he claims, exempted and excepted 
from the operation of the statute, then he, and his debt, 
were entirely unaffected by, and outside the pale of the act, 
and it inevitably follows that he had, and could claim, no 
right under it. As this Court has said (in Calcote v. 
Stanton et al., 18 How. 245): “The only ‘ privilege or ex- 
emption’ which could have been drawn in question under 
the act, were those of the defendant, the validity of whose 
discharge under it was impugned. But as the decision was 
in their favor, the case is not brought within our jurisdie- 
tion.” a 

So in this case, the defendant alone could claim any 
privilege or exemption under the act, and as the decision 
has been in his favor no jurisdiction arises. 


III. The validity of the discharge was not contested or 
decided below; the plaintiff’s citation (plfl.'s brief, p. 9) 
does not prove it. And when the words “ of his defence,” 
omitted from his citation, are supplied, and the context is 
given, it is obvions that no question as to the validity of 
the discharge was raised, but that the question raised and 
decided was, was the defendant “guilty of laches in not 
sooner availing himself of his defence under the bankrupt 
act” in the State Court (Record, p. 4)—an entirely dif- 
ferent question. And, further, the other points raised as 
to this subject, in the first and second points of the defend- 
ant’s brief are not met in any way. 


III. As to the criticisme by the plaintiff, that the cases 
cited by the defendant are not in point, it will be found 
upon reference to the cases that they are in point, and 
sustain the positions taken, and that the plaintiff has simply 
lailed to truly appreciate their significance. 


THIRD. 


The plaintiffs fifth point, is an attempt to bring before 
this Court, the question. Was Hussey concluded by the 
judgment, from proving that the debt in question was con- 
tracted without positive fraud, and discharged by the un 
charge in bankruptcy? 

This is not a Federal question, for it is simply the effect 
of the judgment in the State courts, as we have before 
said (detendant’s original brief, p. 7)}—and this court will 
not consider it. 


FOURTH. . 

In hia sixth point, the plaintiff claims that the Court of 
Appeals misapprehended its own prior decision. 

If it did, a Federal question would not be raised 
thereby ; but there is no proof before this court that it did. 
There is nothing in the record to show it; and the so-called 
manuscript opinion, on the 18th page of plaintiff's brief, 
is not verified or supported in any way. Clearly, the 
point is wholly immaterial to the case at bar. 


FIFTH. 


As to the seventh point, (that the affirmance, asked on 
the ground of delay, should be denied, ) it is submitted, that 
if the decision below was (as is not seriously questioned by 
the plaintiff) in full conformity with the decisions of this 
Court, that of itself makes it manifest that the writ was 
taken for delay only, and justifies an affirmance. | 


SIXTH. 


The criticisms in the eighth and ninth points of the 
plaintiff’s brief, that the cases cited by the defendant are 
not in point, will not be borne out by an examination of 
the cases referred to. It will be found that in every instance 
they are in point, and applicable. For instance, in the 
citation of Strader v. Baldwin (9 How., 261, plaintiff’s 
brief, p. 21), he omits the point, which is: “It is the de- 
fendant who has pleaded a privilege or exemption under 
the Statute of the United States, and relies upon it as his 
only defence. If the decision of the State Court had been 
against him, his right to have the case re-examined by this 
Court could not be doubted. But the decision has been in 
favor of the right set up under the Statute, the validity of 
which was denied by the plaintiffs.” 

In the citation from Calcote v. Stanton (18 How., 
244), the point is omitted. It ie: “The only privilege or 
exemption which could have been drawn in question under 
the act were those of the defendant, the validity of whose 
discharge under it was impugned. But as the decision was 
in their favot, the case is not brought within our juriedic- 
tion.” 


SEVENTH. 


As to the tenth point raised by the plaintiff in error, 
that the defendant admits in hie own notice of motion, 
affidavits, and brief, that a Federal question was decided in 
the State Courts, and exists in this action, we can only say 
that it is not so; and the citations quoted to prove it do not 
establish it. For it does not necessarily follow, that becauee 
the decision below is in perfect accordance with the deci- 
sions of this Court, that a Federal question was raised. 
This Court decides questions that are not Federal as well 
as those that are; and the same question may, if the deci- 
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sion is one way in the Court below, give this Court jurie- 
diction, and if it is the other way, give this Court no juris- 
diction. (Strader v. Baldwin, supra ; Calcote v. Stanton, 


supra). : 
EIGHTH. | 
The defendant in error should be granted the relief 1 
asked for in his notice of motion. 1 
Respectfully submitted, a | 
| 
SAMUEL w. BOWER, ° 4 
Counsel for Defendant in Error. | 
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SUPREME COURT OF THE UNITED STATES. 


— — —— — oe 


AcaLus L. PALMER, 
Plaintiff in Error, 


8. 


ERWIN A. Hussey, 
Defendant in Error. 


— — —„—„— 


ARCHIBALD W. Spin, being duly sworn, says: That 
the manuscript decision of the Court of Appeals of the 
State of New York affirming the order of arrest herein, as 
printed on page 12 of deponent’s brief, is a true copy of a 
certified copy of said decision ‘feceived by me fgom the 
Jerk of the Court of Appeals of the State of New York. 


| A. W. SPEIR. 
Sworn to before me this 30th 
October, 1886. | 
Gro. McCRANE, 
Notary Public, 
Kings County. 


Certif. filed in N. 1. Co. 
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SUPREME COURT OF THE UNITED STATES. 


AcaLus L. PALMER, 
Plaintiff in Error, 


v8. — ite alt a 
error. | 


Erwin A. Hussey, 
Defendant in Frror. ‘ 


City, County and State of New York, ss.: 


I. ARCHIBALD W. SIR, being duly sworn, says: He is 
the attorney for the above-named plaintiff in error. 


II. Defendant is informed and believes that the citation 
herein was duly served upon Erwin A. Hussey, the defend- 
ant in error herein, on or about the 11th February, 1884. 


III. That on or about the 3ist October, 1884, deponent 
received a paper endorsed in this action, and entitled 
% Joinder in error, signed and endorsed Richard H. 
Huntley, attorney for defendant in error.“ That there 
was also endorsed and written upon the back of said paper 
an appearance of Richard H. Huntley as attorney for the 
said defendant in error. 


IV. That deponent is informed and believes that the said 
Richard H. Huntley died in or about the month of Sep- 
tember, 1885. 

That afterwards on the 25th of September, 1886, a notice 
of appearance by Samuel W. Bower, as the attorney for 
the said defendant in error, was served at deponent’s office. 
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That on the said 25th September, 1886, copies of a notice 
of motion to dismiss the writ of error herein and a brief 
were also served at defendant’s office, subscribed by the 
said Samuel W. Bower, as attorney for the plaintiff in 
error. 

That no order or copy-order of substitution of the said 
Bower as attorney in the place and stead of the said 
Huntley has been served on deponent. And deponent is 
informed and believes that the said Bower was the law 
partner of the said Huntley at the time of the appearance 
herein by the said Huntley. 


V. Deponent further says, in reply to the statement, 
contained in the defendants affidavit on this motion: 


That the writ of error herein was allowed by the Honor- 
able Samuel Blatchford, one of the associate justices of this 
Court, ou the 9th February, 1884, on a petition and certi- 
fied copy of the record in the Court below. 


1. That said writ of error is to review on appeal, and correct 
a final judgment of the Supreme Court of the State of New 
York, entered on the remittitur of the judgment and de- 
cision of the Court of Appeals of said State on the 13th 
February, 1882, as authorised by the United States Revised 
Statutes, Section 709, ete., and the practice of this Court 
(Record, pp. 1, 5, 6, 74, 76, 77). 


2. That the said final judgment of the said Supreme 
Court and the remittitur and decision of the said Court of 
Appeals recessed the orders of the General Term and Spee- 
ial Term made and entered herein, respectively, on the 2d 
June, 1881, and the 15th March, 1881, denying the defend- 
ants motion to perpetually enjoin the plaintiff from 
issuing execution on the judgment and collecting and 
enforcing the sume and the other relief demanded in the 
defendant s notice of motion on the ground of his alleged 
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bankruptcy discharge under the United States Bankrupt 
Act, apppoved March 2d, 1867, &c. (Record. pp. 5, 6, 71-7). 


8. Depenent-is-ofthe-opinien-thatZhe plaintiff claims 
that he alleged and proved a case of actual and positive 
Fraud, involving moral turpitude and intentional wrong 
as distinguished from const we Fraud, against the 
defendant while acting in iary capacity as his 
actual and technical trustee. The plaintiff thus pre- 
sented a case of exemption under the 33d Section of the 
United States Bankrupt Act, approved March 2d, 1867, and 
Section 5117 of the United States Revised Statutes, as 
appears from the proceedings, pleadings, Referee’s report, 
judgment in the original action; and also as appears from 
the proceedings, papers and testimony in the defendant's 
application for a perpetual stay, the order denying the said 
motion, and the order of the General Term affirming said 
order denying said motion, and all of which appears in the 
record herein. And it also appears from the record herein 
that the plaintiff's right and title aforesaid to proceed and 
collect his said judgment, and that his said the exemption 
and exception of his said judgment under the said 33d 
Section of the said United States Bankrupt Act, and Sec- 
tion 5117 of the United States Revised Statutes, was denied, 
and he was deprived of the same by the final judgment of 
the said Supreme Court upon the remittitur of the judg- 
ment and decision of the said Court of Appeals. 


VI.—And it also appears from said record that the said de- 
fendant’s discharge in bankruptcy, dated the 17th of May, 
1880, was not granted within the time limited and speci 
fied by said 29th section of said act, viz., within one year 
from the date of the defendant’s alleged adjudication as a 
voluntary bankrupt on the 20th of January, 1868, and 
that said bankruptcy proceedings, if any there were, had 
previously lapsed, come to an end, and did not exist when 
said discharge was granted. 
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And that the plaintiff was also deprived of his rights, as 
aforesaid described, to proceed and collect his said jadg- 
ment by the final judgment of the said Sapreme Court 
upon the remittitur of the judgment and decision of the 
said Court of Appeals; that the said Court of Appeals 
is the highest Court of said State, and that the plaintiff 
was deprived of his said rights by the construction of said 
United States statute in the aforesaid decision and judg- 
ment, and that said construction of said statute was neces- 
sary to the said decision and judgment, depriving him of 
his said rights. 


VII. The plaintiffs complaint in the original action 
states that the said defendant, without the authority or 
permission of the plaintiff, has fraudulently and wil- 
„full sold, disposed of and misapplied the said bonds, 
and has refused to deliver up the same to the said plain- 


tiff“ (Record, p. 21). 
That the Referee found on the trial, as conclusions of 
fact, 


That the said bonds were received by the said defend - 
ant in a fiduciary capacity.’ * * That the said 
‘* defendant, without the authority. assent or permission 
of the plaintiff, fraudulently and wilfully sold, dis- 
** posed of and misapplied the aforesaid bonds (Rec- 
ord, p. 26). 

That a judgment was duly entered in favor of the plain- 
tiff against the defendant for $32,125.57 damages on the 
16th of May, 1874. 

That the defendant did not appeal from said judgment 
(Record. pp. 26, 29, 13). 


VIILThat on or about the 19th October, 1868, the defend- 
ant Hussey was arrested and held in $25,000 bail in this 
action (Record, p. 21). 

That the said order of arrest was affirmed in all things 
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by a judgment of the Court of — on the 8th May, 
1874 (Record, p. 13, 21). 


IX. That the defendant states in his affidavit (Record, p. 
8) That he filed his petition in bankruptcy on the 20th Jan- 
uary, 1868. That the said Palmer was not named as a cre- 
ditor in said bankruptcy preceedings until September, 1879, 
which is more than eleven years after said judgment was 
entered (Record, p. 13). 


X. That proceedings supplementary to execution to en- 

force the collection of said judgment were begun in or about 
the month of June, 1879. 
Tat in said supplementary proceedings William J. 
Marrin, Esq., was duly appointed Receiver of the estate and 
property of the said defendant Hussey on or about the 6th 
June, 1880. 

That on orabout the 6th June, 1880, and before the alleged 
discharge in bankruptcy was obtained, an action was begun 
by the said Receiver Marrin against the said Hussey and 
one Wm. M. Taylor to recover certain property belonging 
to Hussey in satisfaction of the judgment (Record, p. 12). 


XI. On or about the 12th June, 1880, the defendant 
Hussey began an application to perpetually enjoin the col- 
lection of the judgment on a notice of motion, and the 
defendant Hussey’s affidavit stating the alleged bankruptcy 
discharge under the Bankrupt Act of March 2d, 1867, and 
other matters. (Notice of motion and Hussey’s Affidt., 
Record, pp. 7-11.) The plaintiff, Palmer, opposed this mo- 
tion for a perpetual stay, &c., onan affidavit of A. W Speir, 
his attorney, and other papers. (Speir’s Affidt., Record, pp. 

12-15). 

On the 26th August, 1880, the defendant's said motion 
was denied by the Special Term of the Supreme Court, with 
leave to defendant to make such application for defense in 


a judgment creditor’s action then pending in the Superior 
Court between W. J. Warren, Receiver, &c., of the estate 
of Erwin A. Hussey against the said Hussey and another, 
to sell certain property belonging to the said Hussey, to 
liquidate Palmer’s judgment and to set aside Hussey’s 
insolvency proceedings, and an order was entered to that 
effect. (Westbrook, J., Order of Opinion, Record, pp. 16-17). 
On or about the 14th December, 1880, the defendant’s 
application for a perpetual stay coming on to be heard 
before the Hon. Charles Daniels, and an order of reference 
made, viz.: 
That at the instance and direction of the Court, and for 
„ its proper information as to the facts to be considered, it 
“jg ordered that it be referred to Hon. Wm. H. Leonard 
* * * to take such testimony as may be produced before 
him by either party to this cause, as to the circumstances 
and facts of the alleged conversion of the plaintiff's 
é¢ bonds.“ 


On the 10th January, 1881, the plaintiff and defendant 
and their respective counsel attended the hearing. Mr. 
Huntley, counsel] for the defendant, although the moving 
party in the application, declined to offer any testimony. 

The plaintiff, Palmer, then testified in his own behalf to 
the facts and circumstances of the cause of action, to prove 
that the debt or obligation for which the judgment was 
obtained was exempt and excepted from the effect of the 
alleged bankruptcy discharge in the defendant's bankruptcy 
proceedings under Section 33 of said Bankrupt Act. 

That afterwards the defendant Hussey was examined by 
his counsel in rebuttal. (Record, pp. 19-30, 44, 69). — 

That on the conclusion of the reference the Referee 
reported the testimony taken on the reference to the Court, 
and plaintiff's attorney gave due notice that on the report 
of the Referee, and all the papers and proceedings herein, 
the adjourned hearing of the motion for a perpetual stay 
will be had, and an application made on behalf of the 
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defendant (misprint for plaintiff in record) that the mo- 
tion be denied, and for such other relief, de. (Record, pp. 
20-21). 

That on the 4th March, 1881, after the above described 
adjourned hearing was had, an order was duly made and 
entered, on motion of the counsel for said Palmer, it was 
ordered that the motion for a perpetual stay of proceedings 
on the part of the plaintiff Palmer (missprint for defend- 
ant Hussey) be denied, dc. (Record, p. 72). 

On or about the 17th March, 1881, the defendant Hussey 
appealed from the order denying the application for a per- 
petual stay, &c., to the General Term of the Supreme Court, 

On or about the 6th May, 1881, after the hearing of said 
appeal the said General Term affirmed the said order of the 
Special Term denying the motion for a perpetual stay, &., 
on the opinion of Daniels, J., in the Court below. (Record, 
p. 73). 

On or about the 3d June, 1881. the defendant Hussey 
appealed from said order of the General Term affirming the 
order of the Special Term to the Court of Appeals of the 
State of New York. 

On or about the 18th January, 1881, after the hearing of 
the last named appeal, the Court of Appeals reversed the 
orders of the General and Special Terms of the Supreme 
Court and granted the motion, with costs, and also remitted 
the record and proceedings to the Supreme Court to be pro- 
ceeded upomaccording to law. 

That on the 13th February, 1882, a judgment order of the 

Supreme Court was made and entered on the said judgment 
and decision of the Court of Appeals of the State of New 
York reversing the said orders of the General and Special 
Terms of the Supreme Court denying said motion for a per- 
petual stay. (Record, pp. 73, 74, 75, 76). 


Sworn to before me. 
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Supreme Court of the United States. 


AcaLus L. PALMER, 


Paint in Error, 
cs. Plaintif's Brief is op 
motion to dsemiss Writ of Error. 
ErwIn A. Hussey, 
Defendant in Error. 
FIRST. 


The defendant’s motion to dismiss the writ of error for 
want of jurisdiction should be denied, or denied with leave 
to renew, when the case is reached on the general calendar 
for argument, on the ground that the motion, if made at 
all, should have been made immediately after the appeal 
was perfected. The citation was served on the 11th Febru- 
ary, 1884, and the appeal perfected, and the papers on this 
application served September 25th, 1886, two years and a 
half after the perfection of the appeal. 

No grounds are stated in the moving papers for the 
delay. 

Motion Papers, PI’ ff.’s Affidavit, Par. IV. 


SECOND. 


The facts relied on by the plaintiff to give the Court 
jurisdiction are, viz.: 


1st. That the plaintiff presented a case of exemption and 
exception under the 33d Section of the U. S. Bankrupt Act, 
approved March 2d, 1867, and Section 5117 of the United 
States Revised Statutes, as appears from the record herein 
in the pleadings, proceedings, Referee’s report and judg- 
ment in the original action. And also as appears in the 
record herein in the proceedings, papers and testimony in 
the defendant’s application for a ‘ perpetual stay,“ the 
order denying the said motion and the order of the General 
Term affirming said order denying said motion. 

And that it also appears from the record herein that the 
plaintiff's right and title aforesaid to proceed and col- 
lect his said judgment, and that his said exemption and 
exception of his said judgment under the said 33d Section 
of the United States Bankrupt Act, and Section 5117 of the 
United States Revised Statutes was denied, and he was 
deprived of the same by the final judgment of the said 
Supreme Court upon the remittitur of the judgment and 
decision of the said Court of Appeals. 


2d. And it also appears from said record that the said 
defendant’s discharge in bankruptcy, dated the 17th May, 
1880, was not granted within the time limited and specified 
by the said 29th section of said act, viz., within one year 
from the date of the defendant’s adjudication as a vol- 
untary bankrupt on the 24th of January, 1868, and that 
said bankruptcy proceedings, if any there were, had pre- 
viously lapsed, come to an end and did not exist when 
said discharge was granted. 

And it also appears from the record herein that the 
plaintiff's right and title aforesaid to proceed and collect 
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his said judgment, and that the plaintiff was also deprived 
of his rights as aforesaid, described to proceed and collect 
his said judgment by the final judgment of the said Supreme 
Court upon the remittitur of the judgment and decision of 
the said Court of Appeals. That the said Court of Appeals 
is the highest court of said State, and that the plaintiff was 


' deprived of his rights by the construction of said United 


States Statute in the aforesaid decision and judgment, and 
that said construction of said statute was necessary to the 
said decision and judgment depriving him of his said 
rights. 

See third point stating facts from record, &c. 


THIRD. 


Facts from the record showing plaintiff presented a case 
of exemption and exception. 


On or about the 12th of June, 1880, the defendant Hussey 
began an application to perpetually enjoin the collection of 
the judgment on a notice of motion, and the defendant 
Hussey’s affidavit stating the alleged bankruptcy discharge 
under the Bankruyt Act of March 2d, 1867, and other 
matters (Notice of Motion and Hussey’s Affidavit, Record, 
p. 7-11). 

The plaintiff Palmer opposed this motion for a perpetual 
stay, &c., on an affidavit of A. W. Speir, his attorney, and 
other papers (Speir’s Affidavit, Record, p. 12-15). 

On the 26th August, 1880, the defendant’s said motion 
was denied by the Special Term of the Supreme Court, with 
leave to defendant to make such application or defense in 
a judgment creditor's action then pending in the Superior 


Court between W. J. Marvin, Receiver, &c., of the estate 
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of Erwin A. Hussey, against the said Hussey and another, 
to sell certain property belonging to the said Hussey, to 
liquidate Palmer’s judgment and to set aside Hussey’s 
insolvency proceedings, and an order was entered to that 
effect. (Westbrook, J., Order inion, Record, pp. 
16, 17.) 

The defendant Hussey appealed to the General Term 
from this last-named order, and on the‘ hearing of the 
appeal the order was reversed and the motion for a per- 
petual stay sent to the Special Term of. the Supreme 
Court for a hearing on the merits and an order entered 
accordingly. (Record, pp. 17, 18.) 

On or about the 14th December, 1880, the defendant’s 
application for a perpetual stay coming on to be heard 
before the Hon. Charles Daniels, an order of reference was 
made, viz.: 


‘shat at the instance and direction of the 
% Court, and for its proper information as to the 
‘6 facts to be considered, it is ordered that it be 
% referred to Hon. Wm. A. Leonard 
‘Sto take such testimony as may be produced bo- 
‘¢ fore him by either party to this cause, as to the 
% circumstances and facts of the alleged conver- 
4 gion of the plaintiff’s bonds.“ (Order of Reference 
Record, p. 19.) 


On the 10th January, 1881, the plaintiff and defendant 
and their respective counsel attended the hearing. Mr. 
Huntley, counsel for the defendant, although the moving 
party in the application declined to offer any testimony. 
The plaintif/ Palmer then testified in his own behalf as to 
the facts and circumstances of the cause of action, to prove 
that the debt or obligation for which judgment was ob- 
tained was exempt and excepted from the effect of the 
alleged bankruptcy discharge in the defendant’s bankruptcy 
proceedings under Section 33 of said Bankrupt Act. That 
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afterwards the defendant Hussey was examined by his 
counsel in rebuttal. (Record, pp. 19, 30-44, 69.) 

That on the conclusion of the reference the Referee 
reported the testimony taken on the reference to the Court, 
and plaintiff's attorney gave due notice that on the report 
of the Referee, and all the papers and proceedings herein, 
the adjourned hearing of the motion for a perpetual stay 
will be had, and an application made on behalf of the 
defendant (misprint for plaintiff in record) that the 
motion be denied and for such other relief, &c. (Record, 
pp. 20-21.) 

That on the 4th March, 1881, after the above-described 
adjourned hearing was had, an order was duly made and 
entered, on motion of the connsel for the said Palmer, it 
was ordered that the motion for a perpetual stay of pro- 
ceedings on the part of the plaintiff? Palmer (misprint for 
defendant Hussey) be denied, dc. (Record, p. 72.) 

On or about the 17th March, 1881, the defendant Hussey 
appealed from the order denying the application for a per- 
petual stay, &c., to the General Term of the Supreme Court. 

On or about the 6th May, 1881, after the hearing of said 
appeal the said General Term affirmed the said order of the 
Special Term denying the motion for a perpetual stay, &c., 
on the opinion of Daniels, J., in the Court below. (Rec- 
ord, p. 73.) 

On or about the 3d June, 1881, the defendant Hussey 
appealed from said order of the General Term affirming 
the order of. the Special Term to the Court of Appeals of 
the State of New York. On or about the 18th January, 
1881, after the hearing of the last-named appeal, the Court 
of Appeals reversed the orders of the General and Special 
Terms of the Supreme Court and granted the motion, with 
costs, and also remitted the Nord and proceedings to the 
Supreme Court to be proceed, upon according to law. 

That on the 13th February, 1882, a judgment order of 
the Supreme Court was made and entered on the said judg- 
ment and decision of the Court of Appeals of the State of 
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New York reversing the said orders of the General and 
Special Terms of Supreme Court denying said motion for a 
perpetual stay, &c. (Record, pp. 73, 74, 75, 76.) 


Statement of Original Transaction. 


On 5th May, 1865, the defendant Hussey, as a broker, 
purchased one hundred and forty United States Bonds 7-10, 
par value $18,600, and deposited them with Brown Brothers 
& Co. on Palmer’s account and order. 

Seven months afterwards, viz., on 23d December, 1863, 
Hussey purchased on Palmer’s account and order one 5-20 
bond, par value $1,000 (Record, p. 46). 

Hussey, for the purpose oi obtaining possession of the 
$18,600 worth of bonds that were deposited with Brown 
Brothers, and using them in his business as capital, informed 
Palmer ihat Brown Brothers would not be responsible for 
the bonds if stolen or burned, and that they would charge 
one half of one per cent. for collecting coupons, and that 
he, Hussey, was going into the banking business and would 
hold them for nothing, having a proper safe to keep them 
in, and would allow Palmertwo per cent. per annum (Record, 
pp. 30, 32, 33). 

On the 10th May the defendant received the bonds on 
plaintiff's order from Brown Brothers and the receipt dated 
May 11th, 1866 (Record, p. 27). 


(Copy Receipt.) 
„NEW York, May 11th, 1866. 


„A. L. PALMER, Esq., Dorchester, N. B. 
„% DEAR SIR: 


‘* We yesterday received from Messrs. Brown Brothers & 
‘¢ Co. the following U. S. Bonds: 
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„Ten (10) 73-10 U. S. Bonds, numbers 62,422, 

** 62,423 and 62,441 to 62,448, of $500 each, is 5,000 00 
„One hundred and thirty-two (132) 73-10 U. 8. 

Bonds, 136,108, 136,109, 136,001 to 136,100, 

** 135,957 to 135,984, 125,158 and 125,154, of 


“8100, is : . 18,200 00 
* Eight (8) 73-10 U 8. Bonds, numbers 69, 021 to 

„028, 850 ench, is 400 00 

“ One (1) U. S. 6 per cent. §-20, for $1,000, is . 1,000 00 

** Total. : ; Gy . 19,600 00 


„The 73-10 bonds only were received from Brown Bros. 
& Co. The 5-20 was held by us as advised, December 23, 
1865. These bonds we hola subject to the order of A. L. 
Palmer, at ten days’ notice, agreeing to collect the cou- 
„ pons for his account, free of charge, and to allow him two 
per cent. per annum interest on par value of said bonds, 
e said interest to commence and count June Ist, 1866, in- 
‘* terest on the 73-10 bonds, payable June and December 
** 15th, on 5-20 May and November Ist. 

% E. A. Hussey & Co.” 


(Record, p. 27.) 


That on the 2d January, 1868, when a demand for the 
bonds was made on behalf of the plaintiff on the defendant 
he refused to deliver them (Record, p. 27-8). 


1 — Ne in the defendant's brief under the first 
point, first subdivision, that no federal question was raised 
‘specifically in the State courts are not in point, and not in 
any manner similar to the case at bar, 


Detroit R. R. Co. v. Guthard, 114 U. S. R., 136, Waite, 
A * * 

Upon the trial of this action the only question in dis- 
pute was as to the validity of the tax. 

‘¢ The record certainly does not show that any such claim 
% was made in the State courts, or that such a question was 


’ 
' 
' 
; 
: 
: 


“ss — — 
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‘‘ raised or presented for decision, or that it was decided. 
% Nothing of the kind appears either in the pleadings or the 
findings of facts, on which alone the case was heard in the 
„Supreme Court.“ 


Cockroft v. Vose, 14 Wal., 5, Miller, J.: 

On the whole we do not find from anything in the 
record of this case that the question relied on here was 
decided against the right claimed by the plaintiff in 
„ error.” 


FOURTH. 
The plaintiff denied and contested the validity of the de- 


fendant’s bankruptcy proceedings in the court below, and 
it appears in the record. 


Defendant says in his affidavit in the application for a 
perpetual stay (ist paragraph): On the 20th January he 
filed his petition in bankruptcy and was adjudicated a 
bankrupt on the 24th January, 1868, and on the 17th May, 
1880. 

Then the defendant Ke excuse and only excuse for a 
y of over twelve years in obtaining his discharge, 


ae 
That at the time of my adjudication in bankruptcy 
‘* aforesaid, I was practically without any funds whatever 
or any means wherewith to conduct the proceedings, and 
„as unable to pay the expenses of the officers and the 
fees of counsel in the proceedings. 

„That by reason of said lack of means there was a delay 
in the prosecution of the bankruptcy proceedings, and 
during all that time I was unable to procure any business or 
% do anything to raise money, and was therefore compelled 
„to remain idle, and to suffer the bankruptcy proceedings 
to lie unprosecuted. 
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„That in this action my counsel, having engaged in it, 
carried it on for me without the payment of his fees, and 
they remain still unpaid. 

That afterward, as soon as I could obtain the means, 
„ said proceedings in bankruptcy were prosecuted and con- 
e ducted to a successful termination, and my discharge was 
obtained as already stated. 

That among other grounds of objection to my discharge 
in bankruptcy, made by the plaintiff, it was charged I 
have been guilty of improper and undue delay in said 
6¢ 

roceedings. 
„That that question was presented to the Court and 
fully explained, and the Court decided that I was not 
‘¢ guilty of laches, and was entitled to my discharge (Rec- 
ord, Defendant’s Affid., pp. 8-9). 


The plaintiff's affidavit opposing the motion for a perpet- 
ual stay, states, paragraph XIII., p. 14: 
That as to the allegations contained in the latter part 
‘* of the Ist paragraph of Hussey’s affidavit at fol. e 
„the true fact is the Judge in bankruptcy overruled the 
‘¢ objections that were made to the discharge without pass- 
e ing upon the validity of the bankrupt proceedings, which 
„is proved by the order vacating the stay, a copy of which 
„ jis attached (Record, p. 14; see Exhibits A and B., 
Record, pp. 15, 16). 


The decision of the Court of Appeals says as to the valid- 
ity of the defendant’s bankruptcy proceedings and dis- 
charge : 

„The respondent argues further that the debtor has been 
„ guilty of laches in not sooner availing himself under the 
% Bankrupt Act, &c., &c.“ (Record, p. 4). 


The statement in defendant’s affidavit on this motion, 
paragraph III., p. 4: 
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No question was raised as to the validity of the dis- 
„charge, neither was any proof to such effect offered or 
received, is therefore erroneous and incorrect. 


The statements in the defendant’s brief, first point, p. 
5, first and second subdivisions, that no question as to the 
validity of the discharge in the record are erroneous and 


Ancorrect. 


The Le altel in defendant’s brief under first point, 
second subdivision, that no federal question was raised 
below are not in point, and notin any manner similar 
to the case at bar. 


Simmerman v. Nebraska, 116 U. S., 67, Waite, C. J. : 
The fact that after final judgment and on petition for 


‘Sa writ of error to this Court, — Croderal, been 
‘‘ treated also, as a petition for a re eral ques- 


tion was presented is not enough.“ 


Susquehanna Boom Co. v. West Branch Boom Co., 110 
U. S., 57: é 
Same ruling as in Simmerman v. Nebraska. 


Warfield v. Chaffee e¢ al., 91 U. S., 600, October, 1875. 
Opinion of the Court, Waite, C. J. 

„The petition for the allowance of the writ in this 
„court is not part of the record in the court below. We 
„net only upon that record; and that does not show any 
federal question was either presented by the pleadings 
„or upon the trial in the District Court.“ 


Worthey v. The Commissioners, 9 Wal., 611, Chase, 
C. J.. 
„Right does not appear to have been set up. 
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Hoyt v. Sheldon, 1 Black., U. S., 514, Taney, C. J. 

It must appear upon the transcript filed by the plain - 
‘¢tiff in error that the point on which he relies was made in 
„the New York Court, and decided against, by the Sta a. 
4 Court, and the right which he now claims here claimed 
under it.“ 2 


Farney v. Towle, 1 Black., U. S., 350: 
No right raised below. 


FIFTH. 


The whole conduct of the defendant from the beginning 
of the transaction upon which this action is based was 
fraudulent and corrupt. It proves that his excuses for a 
failure to complete his bankruptcy proceedings and for the 
hypothecation and misappropriation of the bonds are un- 
worthy of credence, and cannot “be accepted as reasons for 
sustaining the judgment of the Court below. 

The defendant’s sworn answer, the Referee’s report and 
additional findings, show that a charge of perjury could 
have been made and sustained on the statements and facts 
contained in those papers. 


Defendant s answer alleges the following defenses, via: 


% First.—That he denies that he received the bonds from 
‘¢ the plaintiff as his agent and broker; and that he received 
them in a fiduciary capacity upon any arrangement and 
agreement whatever; that he fraudulently or wilfully sold, 
% disposed of or misapplied the said bonds, and he denies 
‘¢ that he has in any way used said bonds otherwise than 
‘‘ as is provided in the agreement set forth as a part of the 
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“ complaint, as was well understood between the plaintiff 
and this defendant that said bonds should be used.“ 


„ Second.—And further answering, this defendant says 
that for a long time prior to May 11th, 1866, he had had 
mutual dealings with the plaintiff, through the agency 
‘Sof the plaintiff's brother, one Stephen W. Palmer, that 
e said transactions were of the usual and ordinary kind 
existing between merchants in this city and parties re- 
„ siding abroad, the plaintiff then and now residing in the 
‘* British Province of New Brunswick. : 

That this defendant was then a shipping and commis- 
gion merchant, and as such transacted business with and 
„for the plaintiff; that some time prior to May 11th, 1666, 
this defendant, under instructions from the plaintiff, and 
„as his agent, bought through Messrs. Brown Bros. & Co. 
Call the bonds set out in the said agreement, except 5-20 
bond [therein mentioned, that afterwards this defendant 
% bought for the plaintiff the said 5-20 bond], and kept 
„the same in his possession with the plaintiffs knowledge 
and assent. 

„That after the purchase of all the said bonds, this 
„ defendant changed his business from that of a shipping 
and commission merchant to that of a banker and stock- 
‘broker, and in view of such change suggested to the 
‘¢ plaintiff that he in such business could use profitably for 
„himself the said bonds of the plaintiff if he was disposed 
to lend them to this defendant. 

„That thereupon, and for the purpose of this defendant 
using said bonds in his business as a broker and banker, 
‘Sto raise money therewith; and thereby to increase his 
capital, and to use the same as money; this defendant 
„agreed that if the plaintiff would loan him said bonds, he 
ec would collect the coupons thereto attached free of charge, 
‘SC and pass the proceeds of said coupons so collected to the 
‘credit of the plaintiff, and that he would, in addition 
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„ thereto, pay to the plaintiff, at the rate of two per centum 
„per annmm, extra interest for the use of said bonds. 

„That said bonds were taken by this defendant under 
„ said agreement, and were used by him strictly in accord- 
„ ance therewith, and not otherwise.“ 


„ Fourth.—And as a separate and distinct defense to any 
„claim which the plaintiff may seek to establish against 
„this defendant by reason of said agreement annexed to 
„the complaint, and by reason of the loan of said bonds, 
„ this defendant says that between the 11th day of May, 
1866, and the month of December, 1867, there were 
„accounts and dealings between the plaintiff and this de- 
‘‘fendant; that said account contained large debits and 
‘* credits; that in latter part of said month of December, 
„1867, the plaintiff, through his said agent, Stephen W. 
Palmer, and this defendant, had a full and complete settle- 
% ment and adjustment of their accounts, in which settle- 
„ ment the plaintiff was credited the full value of said 
‘* bonds, and on said settlement it was found and adjusted 
„that the plaintiff was indebted to this defendant in the 
e sum of $1,415.60; that this defendant has paid the plain- 
„tiff in full for said bonds, and does not and did not at 
„the commencement of this action, owe him anything 
„herein.“ 


‘* Third.—And further answering, and as a separate 
„and distinct defense, this defendant says that the 
agreement annexed to the complaint herein, and 
„forming a part thereof, and the agreement herein- 
„before set forth, is and was in itself corrupt and 
‘* usurious and contrary to and in violation of the usury 
% laws of the State of New York, in which State said 
% contract was made, and was intended to be an agree- 
„ ment to pay more than seven per centum, to wit, 
‘nine per centum per annum for the use, loan and 
“ forbearance of money, and by said agreement this 
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e defendant agreed to pay said usurious rate to the 
„ plaintiff and the plaintiff agreed to receive the same 
“for said loan, then and there made. 


„% Fourth.—And further answering, and as a separate 
„and distinct defense to any claim which the plaintiff 
„may seek to establish against this defendant by reason 
of said agreement annexed to the complaint, and by 
„ reason of the loan of said bonds, this defendant says 
that between the 11th day of May, 1866, and the 
„month of December, 18€7, there were accounts and 
„ dealings between the plaintiff and this defendant ; 
that said account contained large debits and credits; 
that in the latter part of said month of December, 
‘* 1867, the plaintiff, through his said agent, Stephen 
„W. Palmer, and this defendant had a full and com- 
‘* plete settlement and adjustment of their accounts, in 
‘‘which settlement the plaintiff was credited the full 
value of said bonds; and that on said settlement it 
‘was found and adjusted that the plaintiff was in- 
‘* debted to this defendant in the sum of fourteen hun- 
„ dred and fifteen dollars and sixty cents ($1,415.60) ; 
„ that this defendant has paid the plaintiff in full for 
e said bonds, and does not and did not at the com- 
„ mencement of this action owe him anything thereon. 


‘* Fif/th.—And further answering, and as a set-off 
and counterclaim to any sum to which the plaintiff 
„may appear to be entitled on the trial of this action, 
„and repeating and now alleging all that has been 
“ hereinbefore alleged as a defense, this defendant says 
that during the time of his said business connection 
„with the plaintiff he paid, laid out and expended, for 
and on account of the plaintiff, large sums of money 
„in the purchase of merchandise, stocks and United 
‘ States bonds, and sums greatly in excess of any and 
all sums received by him from the plaintiff, includ- 
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ing said bonds and their proceeds, and that at the 
termination of said business connection, in the month 
„of December, 1867, an account was stated between 
„the plaintiff and this defendant, whereby it was 
„found, and such was and is the fact, that the plain- 
„tiff was indebted to this defendant for and on account 
of said sums so paid, laid out and expended for the 
„ plaintiff in the sum of $1,415.60, after crediting the 
„ plaintiff with all sums received from him, and also 
with the proceeds of said bonds at their then market 
value; and this defendant demands judgment against 
the plaintiff for said sum of $1,415.60, besides the 
‘* costs of this action.“ 


Referee’s Additional Findings. 


‘* Second. -In respect to the second question or 
e quest in said order contained, I find that the 
‘6 defendant did not pay out the proceeds of the 
United States Government bonds, mentioned and 
% referred to in the complaint, or any portion thereof, 
„for two thousand shares of the Perego Gold Mining 
‘Sand Tunnel Company's stock, bought on the plain- 
tiff 's order by the defendant as stock broker. 


‘“‘ Third.—I find the facts of said last-mentioned 
c transaction to be as follows: 


„That in or about the month of June, 1867, the 
% defendant requested the plaintiff to send to him an 
‘¢ order for the purchase by the defendant, in the name 
‘¢ of the plaintiff, of two thousand shares of the said 
„Perego Gold Mining and Tunnel Company's stock, 
and stated that if the plaintiff would do so, he, the 
„ gaid defendant, would furnish all the money neces- 
% sary to purchase and hold said stock, and would bear 
„% and pay all the loss, if any, arising out of the sale 
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thereof, and would allow the plaintiff one-half of any 
profit that might accrue therein for the use of his 
“name. That to induce the plaintiff to allow the 
% defendant so to use his name, and as a reason for 
„making such request, the defendant represented to 
the plaintiff that he, the said defendant, was debarred 
„and prevented from purchasing the said stock in his 
‘Ss own name by an agreement with certain parties who 
‘‘ were interested in, and with whom he, the said 
„ defendant, was engaged in manipulating said stock. 
„That the said plaintiff consented that the said 
‘‘ defendant might so use his name in the purchase of 
‘said stock, but expressly refused to become the 
„ner or part owner thereof, or responsible in any 
‘* way for the result of the transaction. And I further 
find that the said plaintiff never was nor became the 
% owner or part owner of said stock, but that defendant 
as and continued to be the actual owner thereof.“ 


SIXTH. 


The Court of Appeals’ opinion sustains and bases the 
defendant’s claim to a right to use the bonds on an errone- 
ous and incorrect report of the decision of that court, made 
on the affirmation of the order of arrest in this action in 
December, 1874, and printed in the 59 N. Y. R., 647, and 
not in accordance with the manuscript copy decision on 
file. A copy of both is hereto annexed. 


The Court did not decide on this order of arrest that the 
defendant had any right to use the bonds, as would appear 
from the memoranda of the case in the 50 N. Y., 647, and 
this the Court of Appeals seems to have used as an author- 
ity in their last decision, which is appealed from herein. 

The Court did not decide on the order of arrest as stated 
in the memoranda 50 N. Y., 747: That although by the 
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„Agreement it appeared that some use might be made by 
‘‘ the defendant of the bond, yet the agreement clearly im- 
„ plied that no use was authorized, inconsistent with defend- 
„ ant’s duty to return the specific securities.“ 

The Court did decide, as stated in the manuscript de- 
cision : 

The provision that the return was to be made on a 
„notice of ten days, and that defendant should allow 
„interest at the rate of two per cent. per annum, may 
e warrant the inference that it was contemplated by the 
„parties that some use might be made of them by the 
% defendant, but the other parts of the agreement clearly 
‘* imply that no use was authorized which was inconsist- 
‘Sent with the defendants primary undertaking and 
uz to return the specific securities on the request of 
%, plaintiff’. The defendant was bound to so keep them 
„ under his control that he could, within the time limited, 
‘* after notice to do so, return them to the owner.“ 

That e other part of the receipt requiring the re- 
turn of the specific bonds, No right to hypothecate the 
bonds was authorized. 

As the defendant did hypothecate the bonds and was 
unable to return them, such a use was not authorized. 

The Court of Appeals says, in the decision appealed from : 

We have already held, in an earlier appeal, that what- 
ever right he may have had to use these bonds, he had 
% none inconsistent with his duty to return them. But to 
% some use of them he was certainly entitled. 

„At is absurd to suppose that he was to pag two per 
% cent. for the mere privilege of keeping securely the plain- 
‘* tiff’ s bonds. | 

„ We are puzzled, as Palmer seems to have been, to 
„ understand what possible use of the bonds was contem- 
„ plated and paid for, except as security for loans. We 
en n discern no fraud in that case.“ 

It is clear the Court of Appeals assumed that in the 
decision on the order of arrest they had decided the bonds 
could be hypothecated. 


The MSS. Decision of the Court of 


Appeals, affirming the order of arrests 
reads, dir.: 


ANDREWs, J. 

The deposit of the bonds with the 
defendant upon his agreement to re- 
turn them, on ten days notice, and his 
subsequent refusal to return them, on 
demand made pursuant to the agree- 
ment under which they were deposited 
rendered him liable to an action for 
their conversion, in which he could 
be arrested, under Sec. 179 of the 
Code. 

It is clear from the contract of May 
11, 1866, that the plaintiff did not in- 
tend to part with his title to the 
bonds. The defendant agreed to hold 
them subject to plaintiff’s order, and 
to collect the coupons for his account 
without charge. The provision that 
the return was to be made on a 
notice of ten days, and that the de- 
fendant should allow interest at the 
rate of two per cent. per annum on 
the value of the bonds, may warrant 
the inference that it was contem- 
plated by the parties that some 
use might be made of them by the 
defendant, but the other parts of the 
agreement clearly imply that no use 
(was) authorized which was incon- 
sistent with the defendant’s primary 
undertaking and duty to return the 
specific securities on the request of 
the plaintiff. 

The defendant was bound to keep 
them so under his control, that he 
could within the time limited, after 
notice to do so, return them to the 
owner. The case for an arrest was 
made out by the facts appearing in 
the affidavit presented to the Judge 
upon which the order was granted, 
in connection with the facts stated in 
the sworn complaint in the action 
which wasalso before him, and which 
may be regarded as an affidavit for 
the purposes of the motion. 

The order should be affirmed. 
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T he decision of the Court of Appeals 
affirming the order of arrest as stated 
in the 59 N. F. Rep., 647, under the 
caption of ‘‘ Causes not Reported in 
Full” reads, viz.: 


„This was an appeal from a Gen- 
‘‘ eral Term order, affirming an order 
of the Special Term, denying a 
„motion to vacate an order of arrest. 

The papers showed that the plain- 
‘‘ tiff transferred to the defendant 
certain United States bonds under 
an agreement, by which after speci- 
‘‘fically describing the bonds by 
„numbers, it was stated that they 
were to be held subject to the 
‘* plaintiff’s order at ten days notice, 
‘‘ defendant to collect the coupons 
‘* free of charge and to allow two per 
cent. per annum interest on the par 
value of the bonds. Defendant 
‘* refused to deliver them on demand 
„% made pursuant to the agreement. 

Held, that although by the agree- 
ment it appeared that some use 
might be made by defendant of the 
bonds, yet the agreement clearly 
implied that no use was authorized 
‘‘ inconsistent with defendant’s duty 
o return the specific securities, 
‘‘and defendant was bound to so 
% keep them under his control, that 
% he could, within the time limited 
‘‘ return them; that defendant was 
therefore liable to an action for 
‘* conversion and the order of arrest 
‘‘ was properly granted. 

The order of arrest was granted 
upon affidavits and upon the com- 
% plaint which was verified and was 
presented with the affidavits. 

Held, that the complaint might 
be regarded as an affidavit for this 
„% motion.” 
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SEVENTH. 


The application for affirmance on the ground that the 
plaintiff's appeal by writ of error was taken for delay 
should be denied. 


That portion of defendant’s notice of motion and affidavit 
that relates to the application for affirmance for delay does 
not state any actual delay, past or present, caused by the 
plaini ii, or that this appeal has caused or causes any 
injury to the defendant. 

The notice of motion states only as a ground for affirm- 
ance the bare allegation, p. 2, that the writ was taken for 
delay only *’; also such decision is in full conformity with 
the decisions of this Court in the following cases: Chap- 
‘man v. Forsyth, 2 How., 202; Neal v. Clark, 95 U. S., 
‘$704; Henneguin v. Clews, 111 U. S., 676.“ 

The defendant’s affidavit, paragraph IX., p. 6, states: 
„In my opinion the question in this case is settled by the 
doctrine promulgated by this Court in those cases.“ 

The defendant’s brief, p. 2, alleges a conformity with 
these decisions. 


The pleadings, proceedings, referee’s report and defendant's 
application for a stay, and testimony taken therein, all 
show the bonds were deposited in good faith for safe keep- 
jug, and fraudulently misapplied intentionally by the 
defendant. 


EIGHTH. 


The cases cited in the defendant’s brief under the second 
point, that no federal question was decided by the State 
courts, are not in point, and not in any manner similar to the 
case at bar. 
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Lange v. Benedict, 99 U. S. R., 68, October, 1878, action 
for damages in State Court for false imprisonment. 


Warre, C. J. 


“In the present case the Court of Appeals of New York 
„held * the defendant in error is not liable in 
damages for the false imprisonment, because in pronounc- 
ing judgment, in which the imprisonment was had, he 
‘* acted as a judge in his judicial capacity, and not so en- 
e tirely in excess of his jurisdiction as to make it the arbi- 
‘trary unlawful act of a private person. This is not a 
federal question.“ 


Montgomery d. Hernandez, 12 Wheat., 129, February, 
827. 


TRIMBLE, J. 


In an action on a marshall’s bond for breach of condition 
in the State Court in the injured party’s name, and defend - 
ant’s claim should have been brought in the name of the 
United States. Held, no federal question. 


Also held : 


When proceedings are suspended by appeal, so that 
party injured has no right to demand money or to sue for 
the recovery of it, his right of action has not accrued, so as 
to bar it if not commenced in six years. 


Knox v. Exchange Bank, 12 Wal., 379, December, 1870. 

MILLER, J.. 

Improvement of the obligation of contracts. 

“Tt must be the Constitution or Statute of the State 
de which impairs the obligations of a contract, or the case 
e does not come within our jurisdiction.“ 


It does not appear that the Court considered the obliga- 
tion of any contract impaired. 


* 
s. FTP 
* 


= P ͤ . Te eee ee ee ; 
* 


— 


eo” 4 


21 


Northern R. R. d. The People, 12 Wal., 8379, December, 
1870. 
MILLER, J.. 


The principles announced in the preceding case (Knox 
h. Exchange Bank) govern the present one.“ 


NINTH. 


. 


Thæenses cited 2 defendant’s brief under the third point, 
viz., Was debt in question contracted without positive 
„fraud, and within the operation of and released by the 
discharge in bankruptcy, is not a federal question, are 
not in point, and not in any manner similar to the case at 
bar. ; 


Strader v. Baldwin, 9 How., 261, January, 1857, Grier, J.: 

„The declaration had the common courts in assumpsit. 
„The defendant appeared and pleaded his discharge (in 
„ bankruptcy). The plaintiffs denied the validity of this 
„discharge, on the ground that the debt was incurred by 
„ defendant while acting as a clerk or bookkeeper in a 
‘ fiduciary capacity. * * * The plaintiffs have set un 
„% no act of Congress in their pleadings under which they 
‘* support their claim or title to recover. Held, no juris- 
diction. 


It seems no federal question was raised by the record, 
and also that the action was on contract and not in tort, 
and that the replication was insufficient in such a case to 
raise the issue of fiduciary capacity. 


Calcote v. Stanton, 18 How., 244, December, 1856, 
Grier, J.: 
„The record before us presents no evidence that such a 
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% question (federal question) did arise or could have been 
66 decided. * X * 

% And we may add, moreover, that we see no reason, 
from anything that appears on this record, why the State 
‘‘court might not have dismissed the bill, as devoid of 
* equity, and as exhibiting a claim which if not champer- 
e tons, is on its face a lititigious speculation in state, aban- 
% doned, and as to much the — portion wholly 
unfounded demands.”’ 


In this case there is no evidence of a federal question in 
the record, and besides the Court says the State court had 
other grounds for dismissing the bill. 


Burke v. Gaines, 19 How., 388, December, 1856, Taney, J.: 
Facts stated in opinion (land title under the laws of the 
United States). 


The plaintiff in error offered no evidence of title in 


himself, although he was in possession of the land. 
It appears, therefore, that no right was claimed by the 

„ plaintiff in error under any act of Congress. or any 

authority derived from the United States. * * 


Ryan v. Thomas, 4 Wal., 603, December, 1866, opinion 
of the Court, Chase, C. J., land title. 

The plaintiff claimed title to land under a United States 
patent. The Court below held the patent not void. 

„The patent offered by the plaintiffs seems to have 
„been the only authority under the United States drawn 
“in question in the State court, and the decision was in 
‘‘ favor of its validity. It is only in such a case the decision 
is against the 2 that this Court has revisory 
‘¢ jurisdiction.”’ 
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TENTH. 


The defendant admits in his notice of motion, affidavit 
and brief that a federal question was decided in the State 
courts, and exists in this action. 


Ist. Defendant states in his notice of motion, p. 2: 
„Such decision is in full conformity with the decisions of 
this Court in the following cases: | 
„Chapman v. Forsyth, 2 How. U. S., 202. 
„ Neal v. Clark, 95 U. S., 704. 
„ Hennequin v. Clews, 111 U. S., 676.” 


2d. Defendant states in his brief, p. 2: 
„The decision below is in full conformity with the 


“decision of this Court in the cases of (and cites the 
three above cases). 


3d. Defendant states in his affidavit, par. 9, p. 6: 

„That the Court of Appeals decision * * * is in 
perfect accordance with the doctrine of this Court in 
those cases (and cites the three above cases). 


4th. Defendant states in his brief, 4th point, p. 9: 
“The decision of the State Court is in perfect accordance 
‘‘ with the decision of this Court (and cites the three 


above cases). 


The defendant, having admitted that a federal question 
does exist, to sustain his application for one part of his 
motion, cannot deny effect of the admission as to the other. 


He cannot admit jurisdiction for one purpose, and deny it 
for another. 


„ question (federal question) did arise or could have been 
“Gas. * * * 

„And we may add, moreover, that we see no reason, 
from anything that appears on this record, why the State 
* ere might not have dismissed the bill, as devoid of 

equity, and as exhibiting a claim which if not champer- 
* — is on its face a lititigious speculation in state, aban- 
„ doned, and as to much the — portion wholly 
8 unfounded deman 


In this case there is no evidence of a federal question in 
the record, and besides the Court says the State court had 
other grounds for dismissing the bill. 


Burke v. Gaines, 19 How., 388, December, 1856, Taney, J.: 
Facts stated in opinion (land title under the laws of the 
United States). 


The plaintiff in error offered no evidence of title in 


himself, although he was in possession of theland. * * 
It appears, therefore, that no right was claimed by the 

„ plaintiff in error under any act of Congress. or any 

authority derived from the United States. 


Ryan v. Thomas, 4 Wal., 608, December, 1866, opinion 
of the Court, Chase, C. J., land title. 

The plaintiff claimed title to land under a United States 
patent. The Court below held the patent not void. 

„The patent offered by the plaintiffs seems to have 
„been the only authority under the United States drawn 
in question in the State court, and the decision was in 
favor of its validity. It is only in such a case the decision 
is against the authority that this Court has revisory 
6 jurisdiction.”’ 
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TENTH. 


The defendant admits in his notice of motion, affidavit 
and brief that a federal question was decided in the State 
courts, and exists in this action. 


Ist. Defendant states in his notice of motion, p. 2: 
Such decision is in full conformity with the decisions of 
this Court in the following cases: 
C Chapman v. Forsyth, 2 How. U. S., 202. 
„Neal v. Clark, 95 U. S., 704. 
„ Hennequin v. Clews, 111 U. S., 676.” 


2d. Defendant states in his brief, p. 2: 

„The decision below is in full conformity with the 
‘* decision of this Court in the cases of (and cites the 
three above cases). : 


38d. Defendant states in his affidavit, par. 9, p. 6: 

„That the Court of Appeals decision “ is in 
„ perfect accordance with the doctrine of this Court in 
„ those cases (and cites the three above cases). 


4th. Defendant states in his brief, 4th point, p. 9: 
“The decision of the State Court is in perfect accordance 
e with the decision of this Court” (and cites the three 


above cases). 


The defendant, having admitted that a federal question 


does exist, to sustain his application for one part of his 
motion, cannot deny effect of the admission as to the other. 


He cannot admit jurisdiction for one purpose, and deny it 
for another. 
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Supreme Court of the United States 


— * 8 
- .. ˙Ü ß Mite YylS eS Bi gs 


AcaLus L. PALMER, 
Plaintiff in Error, 


58. Plaintiff's Brief in Reply. 


Erwin A. Hussey, 
Defendant in Error. 


First Point. 


The defendant’s motion to dismiss the writ of error 
should be denied, or denied with leave to renew when the 
case is reached on the general calendar. 


Ist. Plaintiff's brief, first point, shows that this motion 
is made two years anda half after the perfection of the 
appeal, and that no grounds or excuses for the delay are 
stated in the defendant’s affidavit and brief. 


2d. Defendant does not state in his Brief in Reply 
that the death of Mr. Huntley was the cause of the delay, 
and Record, p. 7, shows that Mr. Bower was one of the 
attorneys for the defendant in the original application fora 
perpetual stay of proceedings made in the State Court in 


June, 1880. 


3d. There is neither a Joinder in Error,“ an appearance 
of any attorneys nor any matter stated in the Record show- 


ing that a Joinder in Error has been filed, or that any 
attorney has appeared for the defendant herein. 
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4th. Plaintiff's affidavit, paragraph 4, p. 2, shows that 
no order or copy-order of this Court substituting the said 
Bower for the said Huntley, deceased, has been served 
upon defendant’s attorney. 


5th. This motion to dismiss the writ of error as made by 
the defendant involves an examination of the testimony 
and all the questions before the Court on this appeal at 
bar, and if heard, should be heard at the argument of the 
appeal when reached on the general calendar. 


Second Point. 


On January 20th, 1868, the defendant filed his petition 
in bankruptcy, and was adjudicated a bankrupt on the 
24th January, 1868. 


The defendant did not name the plaintiff as a creditor, 


nor did the plaintif/ have any knowledge of the existence 
of the bankrupicy proceedings, until about September, 1879, 
when defendant filed amended schedules and stated the 
defendant as acreditor, eleven years after the adjudication 
in bankrupicy (Record, pp. 8, 13). 

The original action was begun in October, 1868, by the 
service of the complaint, nine months after the defendant’s 
alleged adjudication in bankruptcy, and of which the 
plaintiff had no knowledge until he had begun a creditors’ 
action in 1879 to liquidate his judgment. 


____Theplaintiff alleges in the complaint that he was the 
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disposed of and misapplied suid bonds and refused to 
deliver up the same to the said plaintiff, who had fre- 
e quently demanded the same (Case, fols. 93, 94; Record, 
fols. 57-58). 


Defendant's answer stated: 


First Defense.—“* He denies that he received said bonds 
„from the plaintiff as his agent or broker.” * * * 

„That he received them in a fiduciary capacity. = 

That he had 1 * * y sold, disposed of 
‘* or misapplied said bo 

„That he has in any way ates used said bonds 
% otherwise than as is provided in the agreement set forth 
„as a part of the complaint, and was well understood 
„between the plaintiff and this defendant that said bonds 
e should be used. 

Second Defense.—That plaintiff ‘and defendant had 
mutual dealings with each other. 

That prior to May 11th, 1866, defendant bought all the 
bonds, except the 5-20 bonds, through Brown Brothers & 
Co., and kept them in his possession with plaintiff's knowl- 
edge and assent. That after the purchase of all the bonds 
the defendant became a banker and broker, and suggested 
to the plaintiff that he could use the bonds to increase his 
capital, and the defendant did agree he could use the 
bonds. 

That defendant agreed to pay two per cent. commission 
extra interest for the use of the bonds, and that the bonds 
were used as permitted by that agreement. 

Third Defense.—That this agreement was usurious. 

Fourth Defense.—That in December, 1867, there had 
been a settlement of account between these parties through 
S. W. Palmer, and the plaintiff was on that accounting in- 
debted to defendant in $1,415.60, and had paid the plaintiff 
in full for said bonds. 


4th. Plaintiff's affidavit, paragraph 4, p. 2, shows that 
no order or copy-order of this Court substituting the said 
Bower for the said Huntley, deceased, has been served 
upon defendant’s attorney. 


5th. This motion to dismiss the writ of error as made by 
the defendant involves an examination of the testimony 
and all the questions before the Court on this appeal at 
bar, and if heard, should be heard at the argument of the 
appeal when reached on the general calendar. 


Second Point. 


On January 20th, 1868, the defendant filed his petition 
in bankruptcy, and was adjudicated a bankrupt on the 
24th January, 1868. 

The defendant did not name the plaintiff as a creditor, 
nor did the plaintiff have any knowledge of the existence 
of the bankruptcy proceedings, until about September, 1879, 
when defendant filed amended schedules and stated the 
defendant as a creditor, eleven years after the adjudication 
in bankrupicy (Record, pp. 8, 13). 

The original action was begun in October, 1868, by the 
service of the complaint, nine months after the defendant’s 
alleged adjudication in bankruptcy, and of which the 
plaintiff had no knowledge until he had begun a creditors’ 
action in 1879 to liquidate his judgment. 

The plaintiff alleges in the complaint that he was the 
owner of certain United States bonds. 

6 That the same were received by the defendant from the 
“‘ plaintiff, as his agent, and taken in a fiduciary ca- 
66 pacit 99 R * * 

e That the defendant without authority or permission 
„ the plaintiff’, has fraudulently and wilfully sold, 
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‘* disposed of and misapplied suid bonds and refused to 
4 deliver up the same to the said plaintiff’, who had fre- 

e quently demanded the same” (Case, fols. 93, 94; Record, 
fols. 57-58). 


Defendant's answer stated: 


First Defense.—‘*‘ He denies that he received said bonds 
from the plaintiff as his agent or broker“. 

6“ That he received them in a fiduciary capacity.”” * * 

„That he had fraudulently or willfully sold, disposed of 
‘* or misapplied said bonds.”” * * * 

„That he has in any way whatever used said bonds 
% otherwise than as is provided in the agreement set forth 
ag a part of the complaint, and was well understood 
„between the plaintiff and this defendant that said bonds 
% should be used. 

Second Defense.—That plaintiff and defendant had 
mutual dealings with each other. 

That prior to May 11th, 1866, defendant bought all the 
bonds, except the 5-20 bonds, through Brown Brothers & 
Co., and kept them in his possession with plaintiff's knowl- 
edge and assent. That after the purchase of all the bonds 
the defendant became a banker and broker, and suggested 
to the plaintiff that he could use the bonds to increase his 
capital, and the defendant did agree he could use the 
bonds. 2 

That defendant agreed to pay two per cent. commission 


| extra interest for the use of the bonds, and that the bonds 


were used as permitted by that agreement. 
Third Defense.—That this agreement was usurious. 
Fourth Defense.—That in December, 1867, there had 
been a settlement of account between these parties through 
S. W. Palmer, and the plaintiff was on that accounting in- 
debted to defendant in $1,415.60, and had paid the plaintiff 
in full for said bonds. 


4 


Fifth Defense. Counterclaim.— That a settlement of 
account had been made, and counterclaims over the value 
of the bonds for $1,415.60. 

Record, fols. 60-62. 


Plaintif/ Palmer's Reply.—The reply denied all the 
material allegations of the answer. 


The Trial of the Issues and Judgment.—All the issues 
of fact and law were referred to Josiah Sutherland and 
Francis M. Seott, as Referees, to hear and determine the 
same, and who found as conclusions of fact, viz.: 


* That the said bonds were received by the defendant - 


‘* (Hussey) in a fiduciary capacity.” * * * 

Hut the defendant, without authority, permission or 
‘consent of the plaintiff’, fraudulently and wilfully 
„disposed of and misapplied said bonds. 

And as conelusion of law, that the plaintiff is entitled 
to a judgment in this action against the defendant for 
„ said sum of $29,578. 72. 

A judgment was duly entered on the 16th May, 1874, 
confirming the Referee’s report for 2, 128.57 damages in 
favor of the plaintiff Palmer, and against the defendant 
Hussey. 

Judgment posted, Record, fols. 64-71. 


No appeal was taken from said judgment within the 
time limited by law. 


At the time the original action was begun, in October, 
1868, the defendant was arrested and held in 2. 500 bail. 
the order of arrest was granted on the sworn complaint 
and affidavit stating that a demand for the bonds had been 


made. 
That the defendant appealed from the order of arrest to 
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the General Term and also to the Court of Appeals, Doth 
Courts affirming the order of arrest (Record. p. 13). 

That on the 15th October, 1874, the defendant Hussey 
made a voluntary assignment under the State insolvent 
law for exoneration from arrest, &c., and on or about the 
2d January, 1875, he made a general assignment (Record, 
p. 9-10). ‘ 


Supplementary Proceedings to Enforce Judgment.— 
That proceedings supplementary to execution to enforce 
the collection of said judgment were begun in or about the 
month of June, 1879. 

That in said supplementary pruceedings William J. 
Marrin. Esq., was duly appointed receiver of the estate 
and property of the said defendant Hussey. 

That on or about the 6th June, 1880, and before the 
alleged discharge in bankruptcy was obtained, an action 
was begun by the said receiver Marrin against the said 
Hussey and one Wm. M. Taylor to recover certain property 
belonging to Hussey, and liquidate the plaintiff's judgment 
(Record, p. 12-15). 7 

That in September, 1879, the defendant amended his 
bankruptcy proceedings, and named the plaintiff as a 
creditor ; that the plaintiff had no knowledge of said hank- 
ruptcy proceedings until that time (Record, p. 


The record in the case at bar shows that the federal 
question of exemption and exception under the 33d Section 
of the Bankrupt Act and Section 5117 of the Revised Stat- 
utes is identically the same federal question that is raised 
in Hennequin v. Clews, 111 U. S., 682; Neil c. Clarke, 95 
U. S., 704, and similar to the federal question raised in 


6 


Chapman v. Forsyth, 2 How., 202, under the Bankrupt 
Act of 1841. 

The record in the case at bar shows that the federal 
question of the invalidity of the bankruptcy proceedings 
was raised under the 29th Section of the Bankrupt Act; 
that the defendant did not apply for his discharge in one 
year from the date of adjudication. — 

The statements and claims contained in the defendant’s 
briefs that no federal question was raised, are based on the 
fact that the Court below decided against the exemption 
and exception of the plaintiff's judgment and in favor of 
the validity of the bankrupt proceedings, and in favor of 
the defendant and against the plaintiff. 


Fourth Point. 


In the case at bar the plaintiff claims the bonds were 
deposited with the defendant for safe keeping. ‘* That the 
“* said bonds were received by the said defendant in a 
% fiduciary capacity” ; that the defendant, ‘without 
the authority, assent or permission of the plaintiff, fraud- 
% ulently and wilfully sold, disposed of and misapplied the 

e said bonds.“ 

| That plaintiff has proved a case of actual and positive 
fraud, involving moral turpitude and intentional wrong as 

i distinguished from constructive fraud, against the defend- 
8 ECTS ant while acting in a fiduciary capacity as an actual and 

technical trustee. 

That in the case of Hennequin v. Clews, and Chapman 
v. Forsyth, the debt arose out of business transactions 
between the parties, and that business custom permitted a 
use of the property deposited. In Neil v. Clark the de- 
fendant was a purchaser. 
| The plaintiff claims that the case at bar is not similar to 
| the above-named cases. 


Fifth Point. 


The motion should be denied. 


A. W. SPEIR, 
and Attorney for Plaintiff in Error. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1884. 
No. 524. 


THE VICKSBURG AND MERIDIAN RAILROAD COMPANY, 
PLAINTIFF IN ERROR. 


vs. 
MARY E O'BRIEN AND JOHN J. O'BRIEN. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
SOUTHERN DISTRICT OF MISSISSIPPI. 
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VICKSBURG & MERIDIAN R. R. CO. VS. M. Ek. O'BRIEN Er AL. 1 


1 United States of America, Southern District of Mississippi. 


Pleas and pew had and done at a regular term of the 
circuit court of the United States for the southern district of Missis- 
sippi, begun and held pursuant to law in the court-room of said 
court, in the city of Jackson, in said district, on the first Monday, 
being the 6th day of November, A. D. 1882. 

Present and presiding: The Honorable R. A. Hill, United States 
district judge for Mississippi. 


Mary E. O’Brien AND Jonx J. O'BRIEN 


vs. 
Tue VIcks nend & Merip1an RAIERO RAD Company. 


Be it remembered that heretofore, to wit, on the 20th day of April, 
A. D. 1882, the following transcript of the record of this cause in 
the circuit court of Warren county, in said district, was filed in the 
office of the clerk of this court, to wit: 
2 Mary E. O’Brien 
vs. 8 hres 
THe VICKSBURG AND MERIDIAN RAILROAD Company. 


Pleas and proceedings had before Honorable Upton M. Young, 
judge of the eleventh judicial district of the State of Mississippi, at 
a circuit court held in and for the county of Warren, at the court- 
house thereof, in the city of Vicksburg, on the 6th day of March, 
A. D. 1882. 


Organization Court. March Term. 1882. 


STATE or Mississtyri, Warren County : 


Be it remembered, That on Monday, the 6th day of March, A. D. 
1882, that being the first Monday of March, A. D. 1882, a regular 
term of the circuit court of Warren county, State aforesaid, was be- 

un and held at the court-house in and for said — and State, 
in the city of Vicksburg, the time and place appointed by law for 
holding said court for the transaction of civil business. 


3 There were present Hon. Upton M. Young, judge; R. F. 
Beek, sheriff ; Chas. Lehman, clerk. 


Be it remembered that on the 2%th day of November, A. D. 1881, 
the plaintiff in this cause filed in the office of the clerk of said court 
the following: 


Declaration. 
STATE oF Mississiprt, Warren County: 
In the Circuit Court of said County. To December Term, 1881. 
Mary E. O’Brien 


1s. 
Vicxspurc & Meripian RAILRNOAD Company. 


Mary E. O’Brien and John J. O’Brien, her husband, plaintiffs, by 
cress + complain of the Vicksburg and Meridian Railroad Com- 
—524 


2 THE VICKSBURG 4 MERIDIAN R. R. CO. VS. 


„a corporation existing by and under the laws of Mississippi, 
and of which Wm. M. Vosburg is cashier and treasurer, defendant, 
of a plea of trespass on the case. 

For that whereas the said defendant heretofore, to wit, on the — 
day of September, 1881, was a common carrier of passengers 
4 for hire between the city of Vicksburg and the city of Merid- 
ian, in said State, and between divers other places intermed- 
iate, including a place called the city of Jackson, and as such com- 
mon carrier owned and used in and about its business a railroad 
track and divers engines, cars, and coaches, and the said plaintiff, 
Mary E. O’Brien, on the day and year aforesaid, ‘lesiring and in- 
tending to proceed by said defendant’s railway as a passenger thereon 
from said city of Jackson to said city of Vicksburg, purchased of the 
said defendants, for a valuable consideration, a ticket entitling her 
to a seat in the cars of said defendant and to safe and convenient 
e over said railroad from said city of Jackson to said city of 
Vicksburg ; and thereupon said plaintiff, Mary E. O’Brien, entered a 
car of said defendant at said city of Jackson, then being ready to depart 
for said city of Vicksburg, which said car, with others, drawn by an en- 
gine of the said defendants, and in charge and under direction and con- 
trol of defendant’s officers, agents, and servants, then and there 
3 sroceeded upon the said journey with the said plaintiff Mary 
F. O’Brien, and others, as passengers; and the said plaintiffs 
say that it was therefore the duty of the said defendant to have a 
safe and secure railroad track, engine, and cars for the transporta- 
tion of said plaintiff and others, and in all things to so carefully, 
skillfully, and prudently conduct themselves, and to construct, con- 
trol, and manage their said railroad, engine and cars, as to deliver 
the said plaintiff Mary E. O’Brien safe at said city of Vicksburg, in 
convenient season, without hurt or injury; vet the said defendant, 
not regarding its duty in that behalf, had so carelessly, negligently, 
and unskillfully constructed and maintained its said railroad track, 
engine, and cars, and so carelessly, negligently, and unskillfully 
conducted itself in the management, control, and running of the 
same, as that the said plaintiff, Mary E. O’Brien, who was then and 
there in the observance of all due care on her part, was not deliv- 
ered safe at said citv of Vicksburg, but by a through the care- 
lessness, negligence, and unskillfulness of the said defendant, 
6 its officers, agents, and servants, the said car in which plain- 
tiff was seated was thrown from said railroad track anc 
raren said plaintiff was greatly bruised, wounded, and injured 
in her person, insomuch that she became, and was for a. long space 
of time, sick, sore, disabled, and helpless, and yet so remains; dur- 
ing all which time since the said injuries the said plaintiff Mary E. 
O’Brien has endured great bodily and mental pain and suffering, 
and the said plaintiffs have been forced and obliged to pay out large 
sums of money and incur large expenses and loss in endeavoring 
to have the said —— Marx E. O’Brien cured of her said inju- 
ries and in and about her necessary support and maintenance ; and 
the said plaintiffs have otherwise suffered great damage, to wit, to 
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the amount of thirty thousand dollars in all—for which sum the said 
plaintiffs sue and pray judgment, and also for costs, &c. 
BUCK & CLARKE, 
Ait ys for PU ffs. 


7 Endorsed : Filed, and writ issued this 29th day of Novem- 
ber, 1881. Chas. Lehman, clerk. 


And on the same day the said clerk issued the following sum- 
mons : 


The State of Mississippi to the sheriff of Warren county, Greeting: 


You are hereby commanded to summon The Vicksburg and Me- 
ridian Railroad Company, a body corporate, of which William M. 
Vosburg is cashier and treasurer, if to be found in your county, to 
be and personally appear before the circuit court, to be held at the 
court-house in and for the county of Warren on the first Monday of 
December next, to answer the complaint of Mary E. O’Brien and 

John J. O’Brien in an action whereby they demand to recover 
8 of said defendant thirty thousand dollars damages for inju- 
ries to said plaintiffs; and have then and there this writ. 

Witness my hand and the seal of said court, at office, in Vicks 
burg, the 20th day of November, A. D. 1881. 

[sEaL. ] CHAS. LEHMAN, Clerk. 


Endorsed: I hereby appoint J. C. McCalloway special A * to 
execute and return the within writ, this 29 day of Nov., A. D. 1881. 
R. F. Beck, sheriff of Washington county. 


9 Sheriffs Return. 


Executed on the within-named company, Vicksburg and Meridian 
railroad, by handing a member of said company a true copy of the 
within writ, this 30th day of November, A. D. 1881. 

R. F. BECK, Sheriff, 
By J. C. McCALLOWAY, S. D. S. 


6—— — 81 50 
1 50 
$2 00 


And afterwards, to wit, on the 5th day of December, A. D. 1881, 
the defendant filed the following 


Plea. 
In Warren Circuit Court, December Term, 1881. 
Mary E. O’Brtes, Plaintiff, 
v8. : 164. 
Vicksnund & Merip1an Raitroap Company, Def’ts 
And defendant, by attorneys, comes, and for plea says it is not 


guilty of the trespass in the declaration mentioned, and of this it 


puts itself upon the country; and pl'ffs do the like. 
| W. L. NUGENT, P. D. 
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10 ‘To Mary E. O’Brien, or Buck & Clark, her attorneys. 


You will take notice under above plea, on the trial of this cause, 
defendant will introduce evidence to show that pl'ff contributed to 
the injury, of which she complains, in such manner as not to 
entitle her to maintain this suit, and that long before the institution 
of this suit defendant paid all damages suffered and sustained by 
pl'ff, and of which she was entitled to payment, and that pl'ff has 
no right of action against defendant. 

V. & M. R. CO., 


By W. L. NUGENT, A. 
Endorsed: Filed Dec. 5th, 1881. Chas. Lehman, elerk. By J. 
C. Griffith, D. C. 


And on the 10th day of December, 1881, a day of the December 
term, 1881, the following order of court was entered on the minutes, 
to wit: 


— Plea Filed and Continued. 
Mary E. O’BrieN \ 
VS. 164. 
Tun V. & M. R. R. 
11 And afterwards, to wit, on the 6th day of March, 1882, 


defendant tiled the following petition for removal : 
In the Cireuit Court. To March Term 1882. 


SrarE OF Mississippi, Warren County : 


Petition for Removal to the Circuit Court of the United States for the 
Southern: District of Mississippi. 


Mary E. O'BnIEN AND Jno. J. O'BRIEN 0 
8. 
VICKSBURG AND MERIDIAN RAILROAD COMPANY. 


To the circuit court of said county of Warren. 


The petition of the Vicksburg and Meridian Railroad Company 
respectfully shows to this honorable court that the matter and 
amount in dispute in the above-entitled suit exceeds exclusive of 
costs the sum or value of tive hundred dollars; that the controversy 
in said suit is between citizens of different States, and that the pe- 
titioner was at the time of the commencement of this suit and still 
is a citizen of the State of Mississippi, and that said Mary E. O’Brien 

and John J. O’Brien were then and still are citizens of the 
12 State of Louisiana, and petitioner offers herewith a bond with 

good and sufficient surety for its entering in said circuit court 
of the United States on the first day of its next session a copy of the 
record in this suit, and for paying all costs that may be awarded 
by said circuit court, if said court shall hold that this suit was 
wrongfully or improperly removed thereto, and petitioner prays 
this honorable court to proceed no further herein except to make the 


o 


MARY k. O'BRIEN Er AL. 5 


order of removal required by law, and to accept the said surety and 
bond, and to cause the record herein to be removed into said circuit 
court of the United States in and for the southern district of Mis- 
sissippi, and petitioner will ever pray. 

W. L. NUGENT & BIRCHETT & GILLAND, 


Attorneys for Petitioner. 
STATE OF Mississirri, Warren County : 


I, John D. Gilland, being duly sworn, do say: That I am a mem- 
ber of the firm of Birchett & Gilland, the attorneys for the peti- 
tioners in the above-entitled cause ; that I have read the foregoing 
petition and know the contents thereof, and that the statements and 
allegations therein contained are true as I verily believe. 

JOHN D. GILLAND. 


13 Subscribed by the said John D. Gilland in my presence, 
and by him sworn to before me, this 6th day of March, 1882. 
CHAS. LEHMAN, 
Clerk of the Circuit Court of said County. 
By J. C. GRIFFITH, D. C. 


And on the same day was filed the following bond for removal : 


Know all men by these presents, that the Vicksburg and Meridian 
Railroad Company, as principal, and A. M. Paxton, as surety, are 
held and firmly bound unto Mary E. O’Brien and John J. O’Brien 
in the penal sum of two hundred and fifty dollars, the payment 
whereof well and truly to be made unto the said Mary E. O'Brien 
and John J. O’Brien, their heirs and assigns, we bind ourselves, our 
heirs, representatives, and assigns, jointly and severally, firmly by 
these presents ; yet upon these conditions : 

The said Vicksburg and Meridian Railroad Company having pe- 
titioned the circuit court of Warren county, State of Mississippi, tor 
the removal of a certain cause therein pending, wherein — Mary 
E. O’Brien and John J. O’Brien are plaintiffs and the said Vicks- 

burg and Meridian Railroad Company is defendant, to the 
14 circuit court of the United States in and for the southern dis- 
trict of Mississippi: 

Now if the said The Vicksburg and Meridian Railroad Company 
shall enter in the said circuit court of the United States, on the first 
day of its next session, a copy of the record in said suit, and shall 
well and truly pay all costs that may be awarded by said circuit 
court of the United States if said court shall hold that ‘said suit was 
wrongfully or improperly removed thereto, then this obligation shall 
be void; otherwise, it shall remain in full force and virtue. 

Witness the hands and seals of the parties, this 6th day of Mareh, 


1882. 
VICKSBURG & MERIDIAN RAILROAD COMPANY, 
Per E. F. RAWORTH, Gen'l Sup't. [SEAL. | 
A. M. PAXTON. [ SEAL. | 


Endorsed: Filed this 6th day of March, 1882. Chas. Lehinan, 
elerk, by J. C. Griffith, D. C. 


6 THE VICKSBURG & MERIDIAN R. R. CO. Vs. 


15 And afterwards, to wit, on the said 6th day of March, 1882, 

a day of the said March term A. D. 1882, the said court made 
its order of removal, which was entered upon the minutes of said 
court in the following words and figures: 


Mary E. O’Brien and Jonx J. O'BRIEN 
v8. 
THE VICKSBURG AND MERIDIAN RAILROAD CoMPANY. 


The defendant in the above-styled case this day presented and 
filed its petition for a removal of this case to the circuit court of the 
United States for the southern district of Mississippi, together with 
its bond, as required by law, in the penalty of two hundred and fifty 
dollars, with A. M. Paxton as surety thereon; and now it is ordered 
by the court that said bond and surety be, and are hereby, accepted 
and approved, and the record of this case ordered to be removed into 
the aforesaid circuit court of the United States, and that no further 
steps be taken in this case in this court. 


16 Tre Strate or Mississippi, Warren County. 


I, Chas. Lehman, clerk of the circuit court, in and for said county 
and State, do hereby certify that the foregoing fourteen pages con- 
tain a full, true, and correct transcript of all the papers filed and 
all the proceedings had in said court in the above cause of Mary E. 
O’Brien et al. versus The Vicksburg and Meridian Railroad Com- 
pany, numbered on the docket of said court 164, as the same ap- 
pears of record and on file in my office. 

Given under my hand and the seal of said court at office, in the 
city of Vicksburg, this 15th day of April A. D., 1882. 

CHAS. LEHMAN, Clerk, 
By J. C. GRIFFITH, D. . 


Endorsed: “Filed Apr. 20, 1882. J. M. McKee, CIE.“ 


And afterwards, to wit on the 23rd day of November A. D., 1882, 
the same being a day of the regular November term of said 
17 circuit court, the following proceedings were had in said court, 
and entered of record upon the minutes thereof, in the words 
and figures following, to wit: 


Mary E. O’Bries and Jonx J. O’Brien 
v8. 
VickssurG & Mzniplax RAIL ROAD Company. 


This day came the parties by their attorneys, and issue being joined 
it is ordered that a jury come, whereupon came a jury of good and 
lawful men as follows, to wit: W. G. Kearney and eleven others, 
who being — elected, empanelled, sworn and charged, and the issue 
submitted to them, upon their oath say, “We, the jury, find for the 
plaintiffs the sum of nine thousand dollars,” and thereupon the 
defendant, by its attorney, in open court giving notice of its in- 
tention to move the court in arrest of judgment upon said verdict, 
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and filing their written motion therefor, judgment is sus- 
18 pended to abide the action of the court upon said verdict. 
And on the 23rd day of November, A. D. 1882, during the 
progress of the trial of said cause and before the same was submit- 
ted to the jury, the defendant tendered to the court its three bills of 
exceptions, numbered 1, 2, and 3, which were signed by the judge 
of said court and ordered to be filed as a part of the record of said 
cause, and are in the words and figures following, to wit: 


Bill of Exceptions No. 1. 


19 In the Circuit Court of the United States for the Southern 
District of Mississippi. November Term, 1882. 


Mary E. O’Brien and Jonx J. O'Bnixx, her husband, ) 
. v8. 
Tue VicKspuRG AND Menipian RAIL NO AD Company. ( 


2867. 


Be it remembered that at the term aforesaid of the court afore- 
said, and on the 23rd day of November of said term, this cause 
came on to be tried before a jury lawfully empanelled, and after 

rent 185 pleadings and making proof as to the happening of the 

accident fo plaintiff, Mary E. O’Brien, plaintiffs offered to read the 
~~ deposition at one R. A; Qaim, M. D. and did read the first, second, 
and third interrogatories propounded to him, and the answers 
thereto, in the words and figures following, to wit: 

Int'g 1. What is your name, place of residence, and profession ; 
if your profession is that of a surgeon and physician, state of what 

school of medicine & surgery you are a graduate, and where 
20 and how long you have been in the active practice of your 

profession; what are your professional relations to the de- 
ſendunt in this case? 

Answer to first interrogatory : 

My name is R. A. Quin, reside in Vicksburg, Miss., and am a 
graduate of the College of Physicians and Surgeons, New York. 
Have been actively engaged in practice eleven years, and am the the 
physician and surgeon to the Vicksburg and Meridian railroad at 
this point. 

Int'g. 2. Were vour professional services called for about the mid- 
dle of September, 1881, to defendant, Mrs. Mary E. O’Brien? If so, 
state if you visited her; where you found her, and if ill or wounded ; 
what you found to be the cause of her condition, as ascertained either 
by an examination of her, or from her own representations. 

Answer to 2nd interrogatory:  - 

21 I was called to see Mrs. O’Brien on the 16th of September, 

1881, finding her at the house of her brother-in-law, Thos. R. 
Roach, in Vicksburg. Found her suffering extreme pain and in a 
very nervous condition, resulting from a railroad accident which 
occurred a few hours previous on V. & M. R. R. 1 knew her to be 
suffering from the result of wounds received in the above accident 
from her own answers, from her brother-in-law’s statement, and from 
attending several others on the train with her. 
— — — AW — . 
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Int. 3. Look on the accompanying statement, dated November 
26th, 1881, and state if it was written by you at the date it bears, for 
what purpose it was written, and to whom it was delivered. Does 
the statement represent substantially and correctly Mrs. O’Brien’s 
condition as it appeared when you first saw her, and as it continued 
up to November 26th, 1881? 

Answer to interrogatory 3rd: 

I have looked upon the statement referred to, which was 

22 written by myself, at Mr. O’Brien’s request, at the date men- 

tioned, when he was about to take his wife away from here 

to his home in New Orleans, and was intended to convey an idea of 

how she was when I was called to see her, and what her condition 

was when she left my charge; and in my opinion I correctly stated 
her condition at times referred to.” 


And thereupon plaintiffs offered to read to the jury, as part of the 
evidence, the statement referred to in said third interrogatory, which 
was attached to said deposition and interrogatories, which is in the 
words and figures following, to wit : 


Exhibit in Deposition of Dr. R. A. Quin. Lay Lindsey, L. S. Com. 


I was called to see Mrs. Jno. J. O’Brien on or about the 16th of 
September last. 
Found Mrs. O. suffering from the result of a railroad acci- 


23 dent which had occurred a few hours before. Upon exam- 

ination found her suffering agony; bruises over differ- 
ent portions of her body, especially over right hip, abdomen, lower 
part, and a swelling on back of neck, just below base of skull, very 
sensitive to touch, and from which seemed to emanate a great deal 
of pain, leading to the suspicion that the spine, upper portion, and 
base of brain had received a severe shock. Since that injury she 
has continued to complain every day or at night with nervous head- 
ache, sleeplessness, and, I may say, an entire derangement of the 
nervous system. Found the womb had been injured by being jar- 
red so as to be displaced ; the bladder in sympathy, causing a very 
frequent and painful desire to pass water, which still continues to 
some extent. 

She still continues in a weakened, highly nervous condition, with 
with pretty much the same symptoms of suffering present (except at 
very short intervals, but never entirely free of pain), as was mani- 

fested in the earlier period of her injury. 
24 In conclusion, [ would say that it is impossible for me to 

state how long the condition of her physical and nervous sys- 
tem may remain as it is now, or how long she may require medi- 
cal attention, her utter loss of appetite, the weakened condition of 
her nervous system, the inability to walk without support, are the 
chief factors precluding an early recovery. 

Very respectfully, R. A. QUIN. 

To Mr. Jno. J. O'BRIEN. 


But the defendant objected to the reading of said statement, be- 
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cause it was not made by said Quin under oath, and in defendant’s 
hearing, or with their knowledge and consent, because it was hear- 
say evidence at best, and could only be referred to by this witness in 
any event so as to refresh his recollection at best, and was wholly 
incompetent in this proceeding. The court overruled said objec- 
tion and permitted said statement to be read in evidence. To which 
ruling of the court defendant then and there instantly excepted, 
and its exception was allowed. 
25 But the court, at the instance of — and against the 
objection of defendant, required defendant, —— with said 
exception, to incorporate the residue of the deposition of said Quin 


on examinution- in- chief and cross-examination, which was read to 
the jury after the taking of said exception. All of which is ac 
cordingly done, in the words and figures following, to wit: 


Int’y 4. Was the origin or cause of Mrs. O’Brien’s inability to 
walk, as mentioned in the statement, to be ascribed in any degree to 
the injury and displacement of the womb and sympathetic con- 
dition of the bladder, as therein described? If so, to what extent 
was that inability to be ascribed to these causes, and what other 
cause, if any, contributed to produce this inability. 

Answer to interrogatory 4th: 

Mrs. O’Brien’s inability to walk was attributable to her 
26 bladder trouble, also womb trouble and injury to hips. I do 
not know of any other cause that might have produced in 

her that inability. 

Int’g. Sth. Are displacements of the womb by violence accom- 
panied by symptoms such as described in your statement readily 
cureable, or are they most generally permanent in their displace- 
ment and effects; what has been your experience and observation 
as a medical man with cases of this character? 


Answer to interrogatory 5th: 

Displacements of the womb, occurring from violence, are some- 
times cured, but frequently very difficult to cure; my experience 
has been that few women who suffer from displacement of the womb 
are ever entirely cured. 

Int’g. 6th. Taking as a basis of opinion, the facts, as conceded, 
that Mrs. O’Brien’s inability to walk without aid, and when she 

attempted to do so falling down, continued for months after 
27 she ceased to be under your charge, or up to this time; in 

connection with vour knowledge of her case, what in your 
opinion as a medical man are her chances of permanent relief from 
her womb trouble, and restoration to health ; and, if such relief and 
restoration can be had, within what time? 

Answer to interrogatory 6th : 

Taking into consideration the above facts, the shock to Mrs. 
O’Brien’s nervous system, the displacement of the womb and ac- 
companying suffering, it is impossible for me to state how long she 
may be a sufferer; 1 do not think her womb will ever be entirely 
relieved unless it occurs at the climateric or change of life; then I 
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think it quite possible the organ may become so far restored as to 
relieve her of all suffering. 

Int'g. 7. Please state more 9 the nature and extent of tlie 

injury to the hip, and and that at the base of the skull lead- 
28 ing to the suspicion that the spine and brain had received 

a severe shock ; did the symptoms produced by these injuries 
continue while she was under your charge ? 

Ans. to interrogatory 7th: 

When called to see Mrs. O’Brien, and making a careful examina- 
tion of the hip (for she was complaining of such pain as to lead me 
to suspect a dislocation or fracture), I found the hip joint much dis- 
colored, very tender to the touch, unable to place the foot of that 
limb to the floor; but finding no fracture or dislocation, I decided 
that the head of the bone had received a violent jar from a blow on 
the hips that caused the violent pain, and no doubt assisting in the 
displacement of the womb. She had a large swelling at the base of 


the skull excessively tender to the touch, and at times causing ex- , 


cruciating pain, which continued off and on during the entire time 

I had charge of her case. I think a blow severe enough to have 
caused that swelling and leaving a large lump, which re- 

29 mained up to the time I last saw her, was sufficient cause to 
account for the shock to the brain and spine. 

Int’g 8. Considering Mrs. O’Brien’s injuries by this accident, and 
her resultant symptoms and sufferings, as defined and detailed in 
your statement, up to the time she was removed from your charge, 
please give your opinion, as a medical man, of the seriousness and 
gravity of these injuries, and the chances of her being an invalid 
for life, as against those for her restoration to a sound, healthy con- 
dition ? 

Answer to interrogatory 8th: 

Taking all of the above facts into consideration, I give it as my 
opinion that Mrs. O’Brien will always be a sufferer to some extent, 
at least from the injuries she received and for which I treated her. 

Int'g 9. How long was Mrs. O’Brien under treatment by you; 

where did she go when she left you; if to New Orleans, 
30 how was she conveyed from her sick room to the cars, was 

she able to walk or had she to be carried; while under your 
charge was it necessary for some one to sit up with her at night ; if 
so, who was the nurse; what was your bill for medical services to 
Mrs. O’Brien? 

Answer to interrogatory 9th: 

Mrs. O’Brien was under my treatment, | believe, nearly three 
months. She went to New Orleans; she was carried from her sick 
room to a hack, and then conveyed in a hack to the cars. It was 
necessary for some one to sit up with her nearly all the time. Mrs. 
Roach nursed her, also Mrs. Kirkpatrick, her mother, Mr. T. R. 
Roach, Mrs. J. B. Brown, Miss Mabel Brown, and a portion of the 
time a colored woman named Clara. My medical bill was rendered, 
as well as I remember, for four hundred dollars. 

Int’y 10. State any other fact within your knowledge material to 
the issue in this case. 


) 
' 
! 
/ 
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31 Answer to inte tory 10th: 
I know of no further facts in the case. 
BUCK & CLARK, For Pt ffs. 


Cross-interrogatories : 


XI. What was Mrs. O’Brien’s physical condition before the acci- 
dent spoken of? We mean in respect to her womb, bladder, spine, 
and nervous system. 

Answer to cross-interrogatory 1st: 

I had not seen Mrs. O’Brien for several years previous to the acci- 
dent, and had never treated her. When 1 last saw her previous to 
the accident she appeared to be in good health. 

X 2. Do you know what produced the injuries of which Mrs. 
O’Brien complained when you were called on to see her, or did you 
speak from information communicated by her and others as to the 
matter? 

Answer to cross-interrogatory 2nd : 
32 I know what — condition from an examination 
of her case, from questions put to her, and from the state- 
ment of her brother-in-law, Mr. T. R. Roach, who was on the train 
with her. 

X 3. Where did you last see Mrs. O’Brien, and when did you 
last examine her? 

Answer to cross-interrogatory 3rd: 

I last saw Mrs. O’Brien on 27th Nov., 1881, I saw her profession- 
ally, but made no minute examination of her case as I had done 
that before. 

XI. In the light of after experience and after acquaintance with 
Mrs. O’Brien’s case, in what respect, if any, wou d you alter or 
change the written opinion of Nov’b., 1881, attached to this? What 
do you now think of her case? Please answer fully. 

NUGENT & McWILLIE, 
For Def't. 


Answer to cross-interrogatory 4: 
I entertain no other opinion than that given to Mr. O’Brien 
33 in writing. Have not seen her for several months and can 
only state from hearsay that she has not improved much. 
My opinion of her case up to the last time I saw her was that 
her health might be permanently injured and that there were some 
symptoms connected with her condition which would last for years. 


R. A. QUINN. 
Sworn to and subscribed before me this 13th day of July, 1882. 


| SEAL. ] LAY LINDSEY, 
| L. & Commissioner. 


34 To which ruling of the court in so requiring defendant to 
insert the balance of said deposition, afterwards read, defend- 
ant then and there excepted, and its exception was allowed. 


And be it further remembered that on the said trial plaintiffs in- 
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troduced T. R. Roach as a witness in their behalf, who was sworn 


—— 


Said witness having, before the question was asked, stated that on 
examination of the track after the accident he found a cross- 


8 3⁵ — cross ties under the broken rail in a decayed condition, 
e | 7 repli it interrogatory as follows: 
3 7 Between ten and thirty minutes after the accident occurred I had 


such a conversation with Morgan Herbert, the engineer having 
charge of the locomotive attached to the train at the time of the ac- | 
cident, and he told me the train was moving at the rate of eighteen 

miles an hour. | 

Defendant then moved to exclude the answer of said Roach to | 
said question because it was pure hearsay, and because said Herbert, | 
locomotive engineer, could not by any such statement charge de- | 
fendant with liability; but the court overruled said motion, and de- é 
fendant then and there instantly excepted, and its exception was 
allowed. 

There was other proof showing that the schedule time between 
Jackson and Vicksburg was two hours and thirty minutes, and the 
distance between the twe points 45 miles. 

And be it further remembered that on said trial the plaintiffs, 
after introducing evidence tending to prove that the cause of the 


accident was a broken Fall and a defective cross-tie lying under 
rail that w en, offered fo read to the jury-r “made by | 
E. F. Raworth, superintendent of the Vicksburg and Meridian rail- 
road, on the first of March, A. D. 1880, to Thomas Rigby, 
36 president of defendant company, for the purpose of showin 
the condition of said railroad at that time, in the words ane 
figures following, to wit: 


Roadway. 


So far as the track is concerned my report will not be encourag- 7 
ing. We have suffered from heavy rains, causing cuts to cave in 

and embankments to slide, and in many places overflowing the 
road, doing damage not only by interruption of traftic, but by caus- 
ing the necessary additional expenses which accompany such 
troubles. The effects of wet weather are mostly shown in the pra-rie 


9 


soil, over —4 miles of which our track is laid. No ballast being on * 
this road- we are compelled to keep our track hands constantly U 
employed to make the track passable, making no permanent im- f 


provements. The rails in this soil bend and twist out of shape, and i 


af 
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either break themselves at the base where joints are made or break 
the chairs which —— the joints, thereby rendering the already 
imperfect joints still more unsafe. Without ballast we are obliged 
to block and wedge up the ties with wood blocks and wedges, 

37 else the track would disappear entirely in the mud. Thi 
process does not improve the condition of the track perma- 
nently, but only affords us a “ makeshift” for the time being to en- 
able us to pass our trains slowly over. The continued wear and use of 
track is telling seriously upon the rails; and I cannot too earnestly 
recommend that some provision be made this year for getting your 
road well ballasted, and, as such work can be done in summer only, 
the importance of immediate action should impress you. I feel that 
your track has reached a point where it is so defective that we will 
compelled to reduce the speed of our trains, which now, 
though very slow when compared with other roads, is becoming 
too fust for the safety of passengers. You have 81} miles of fifty- 
— rail, much of which is badly laminated. This rail has 
n in constant service for twenty-one years, and the only re- 
newal is over one mile, or about eighty-four tons. The record 
of this rail, considering the difficult strains upon it, 
38 is, wonderful, and shows the good material of which it is 
composed. There are twenty-five miles of your track made of 

the iron, laid down upon the road originally, and 42 years in in serv- 
ice. Its original weight was forty-five pounds to the yard; now it 
is almost entirely worn out and when taken up is fit only for the 
rolling-mill. This old rail should be removed at once, and the 
track put in condition to make reasonable speed, so that we can 
take advantage of the improved connections which are offering, and 
from some of which we derived the increased business, which our 
past year’s operations exhibit. Econemy has been the principle 
that has guided the management of every department, and so rig- 
idly has this been enforced that we find ourselves now in a condi- 
tion that means must be employed and money spent to enable the 


“road to be operated at all. The bridges and tressels are in good 


condition. 
Motive Power. 

30 The report of the master mechanic will give you such details 

of the operation of his department as will best serve to show the 
condition of the motive power of the road. I shall simply add that 
our locomotives have been in constant employment, and have been 
pressed to their utmost capacity; two of those reported in service in 
my last report have been condemned, one being twenty and the 
other nineteen years old. We have ordered two new ones from the 
Baldwin works, and their presence will be very opportune, as the 
constant employment of those now in service gives us no oppor- 
tunity to make needed repairs. We have rebuilt the boiler of the 
engine Georgia, and, by using her machinery, will have a very serv- 
iceable machine. 

Cars. 


Our rolling-stock is ina very depleted condition. Taking into con- 
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sideration the heavy tonnage handled and the statement of our effec- 

tive cars, you can But wonder at the results accomplished ; 
40 we are often compelled to reject cheap freights on account of 

our scarcity of cars. The cars left after the war have been 
from time to time condemned, and the additions made have been so 
slight that we find ourselves with the small list furnished below. 
In 1869 Mr. W. E. Morris, then the appointee of the bondholders to 
examine the condition of the road, recommended the building of one 
hundred cars, only a portion of which, 34 boxes and 20 flats, were 
built until last year, when we built 24 flat cars, but, these being de- 
voted exclusi ad to coal business, are of no utility for general freight 
purposes. 

But the defendant objected to the reading of the report of said 
Raworth, superintendent, &c., because the same was not competent 
evidence in any event to charge defendant with an injury received 
at a particular point of the track; and that it was made at a period 
of time too remote from the date of the disaster; and the court over- 

ruled this objection, and the defendant then and there in- 
411 — stantly excepted, and his exception was allowed. 

There was proof in the further progress of the cause tend- 
ing to show that the portion of the track on which the accident hap- 
pened was a part of that referred to in this report. That the rail 
which broke was one of the rails designated in this report as 42 vears 
in service, and of the original weight of 45 pounds to the yard. 
That the engines and cars now run on the road are six or seven tons 
heavier than those in use when this iron was laid, and that no recom- 
mendations of this report had not been carried out, on this part of 
the road, by the company, prior to the accident which occurred on 
Sep. 16th, 1881. The report was proved to have been made to the 
president and board of managers in Feb’y, 1880. 

Also proof on behalf of defendant tending to show that the broken 
rail had been, with others, on some portions of the track, taken up 
and welded some years prior to the accident; also that the Mem- 
phis & Vicksburg Railroad, now in course of construction, is layin 

down 55 pound steel rails; also that defendant was enga 
42 in laying new rails on this portion of the track, and had ap- 
proached near to the point at which the accident occurred, 
viz., one mile and a half therefrom. : 

To all which aforesaid rulings of the court defendant excepted as 
aforesaid, and prayed that this his first bill of exceptions may be 
signed, sealed, enrolled, and made part of the record in this cause. 
All of which is accordingly done the day, year, and term afore- 
said, and before the jury retired from the bar. 


R. A. HILL, Judge. [seat.] 


Bill of exceptions number 2 is in the words and figures following, 
to wit: 
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43 Second Bill of Exceptions. 


In the Circuit Court of the United States for the Southern District 
of Mississippi. November Term, 1882. 


Mary E. O’Brien and Jonx J. O’Briex, her Husband, ) 
us. ~ 2867. 
THe VICKSBURG AND MerRIDIAN RAILROAD COurAxx. 


Be it remembered that at the term aforesaid of the court aforesaid, 
and on the 23rd day of November of said term, this cause came on 


to be tried before a jury lawfully empannelled, and after the plain- 


tiff had closed his evidence defendant exhibited to the court the 
pamphlet from which plaintiff had read the report of E. F. Raworth, 
superintendent, referred to in the first bill of exceptions filed herein, 
showing that said report of said Raworth was connected with the 
report of Thomas Rigby, president of defendant company, and W. 
M. Vosburg, secretary and treasurer thereof, all of which reports 
were made to the stockholders of said company at their annual 

meeting in March, 1880, and as explanatory of said report 
44 of said Raworth, offered to read the report of said Rigby, 

president, and Vosburg, secretary and treasurer, made at that 
time in the words and figures following, to wit: 


VICKSBURG AND MenIDIAN RatLroap, 
OFFICE OF THE PRESIDENT, 
VicksburG, Miss., March 1st, 18800. 
To the stockholders and board of managers : 
GENTLEMEN: For the fiscal year just closed your business has been 
as follows: 


1 —! A te teeta $424,389 22 

Operating expenses —— = 295,002 35 

11 A A whicryniin sie liao $129,386 87 

From which should be deducted for— 

New locomotives..............---.------ 3,036 24 
PIII as iatichasaeilcibedemaiialinipaiipennilbed stipe oni sa 13,861 90 
Washingston street bridge 4,912 50 
1. ᷣ ̃⁵d tlie chaqumioemcon 288 78 
General salaries ......-....-..<-.------- 9,471 65 
Contingent expenses ——ů— 2,609 72 
. cue eeapenamaiieds sat 14,389 25 

— — 148,570 04 

Leaving a nett revenue o... 880,816 83 


The earnings were increased $95,213.43. 
The working expenses were increased $35,862.56. 


45 The company has labored under some embarrassments dur, 
ing the year, by reason of several old debts which were com 


-, ; iit Fa on N fe a R 
Pe oe ONE wees 2 Pas P * e 
Ey 3 


16 THE VICKSBURG 4 MERIDIAN R. R. CO. vs. | 


promised, absorbing our entire net revenue. The woes 7 of 
these appear tn the treasurer’s report. The business of the road has 
shown a marked improvement, as the tabular statements from the 
several departments will exhibit. The report of the treasurer shows 
$699.70, delivered to me on account of land sales, which amount was 
taken to balance former purchases of bonds, account of land funds. 
One more link in our circle has been broken. The hand of death 
has again been laid upon our membership, and we are called upon 
to mourn the demise of Dr. Morris Emanuel, who, honored and 
beloved by us all, departed this life on the 20th of May, having 
been connected with the company since its organization, and having 
filled the important position of vice-president, and afterwards for 
many years of president. He gave his undivided time and atten- 
tion to its service to the sacrifiice of his personal interests, 
46 and by his intelligent and efficient administration guided 
the affairs of the company through many trying periods, and 
left us only when his physical condition was so impaired as to make 
it impossible for him to give that coustant attention which always 
marked his conduct of our affairs. He passed away respected b 
all who knew him, and left us with the pleasant memories whic 
accompany the recollection of a good and true man. 
It gives me pleasure to refer to the services of the officers and. 
employees of the company, as being characterized by the zeal and 
fidelity which has heretofore marked their management of the affairs 


entrusted to their care. 
THOMAS RIGBY, President. 


Secretary and Treasurer’s Report. 


To the President and Managers. 


GENTLEMEN: I herewith submit to you a statement of the business 
of my office for the fiscal year ending February 29th, 1880. 
47 Of the consolidated mort bonds $1,600.00 have been 
issued during the past year; the total amount of each class 
now issued being— 


First class, or red, endorsed -.---.-....-....---.--2..- $705,000 

Second class, or blue, endorse!!! 850,000 

Third class, or black, endorsed lll 145,000 

Fourth class, unendorsed _..........----. 2222-2 1,180,700 
$2,880,700 

Of which there are in the sinking fund— 

OE SRO ß 

— 2 ͤ—. e dase 21,000 

Fourth class (Gray & Kennedy) 1,700 


80,200 
Leaving balance outstanding a AD ae $2,800,500 
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There has been $2,322.50 of preferred stock scrip issued during 
the et the total issue now being 61, 042,517.60. 

e tonnage dues on the river extension amounted to $12,216.00, 
being sufficient to pay the interest and nearly $7,000.00 towards the 
extinguishment of the debt, total amount of which on February 29th 
was but — —— $44,500.00. ! 8 3 

e judgment against this company in favor of I. C. Plan 
48 has — — settled during the past year, amounting, prin- 
cipal and interest, to $68,328.85. The bonds thus retired 
have been placed in the sinking fund to credit of the land account. 
The floating debt is as follows: 


Bills payable outstanding Feb’y 28, 1879. $37,546 60 
Bills payable issued during the past yenr-———— 29,200 33 
f $66,746 98 
Bills payable paid during past yer 22 25,301 19 
Bills payable outstanding February 20, 1880. 41,445 74 
Due bills issued for wages 3 — 1,768 53 
Due on open account and pay-rolls——- 13,774 53 
988 80 

From which should be deducted amount of bills payable 
on which judgments have been obtained ._..-.....- 16,200 00 
$10,788 80 
To which add balance due on said judgments 8,889 22 
To which add balance due on judgment to United States. 4,665 72 
Total amount of floating debt Feb’ry 29th, 1880 - $54,343 74 
Total amount of floating debt February 28th, 1879..... 48,725 90 
BREE REESE: ot Been — — $5,617 84 
49 I hand you also with this a statement of the receipts and ex- 


nditures for the past fiscal year and balance sheet of the 
general ledger on February 29th, 1880. 
W. M. VOSBURG, 
Secretary and Treasurer. 
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50 , M. Vosburg, Treasurer, in Account with the Vieksburg and 
Meridian Railroad Company. Receipts and Dishursements for 
the Fiscal Year ending February 29, 1880. 


. Dr. 
Railroad Earnings: 
Passenger account 
Freight account 
Mail 
Incidental receipts 


Less due by agents and conductors- -- - 
Earnings of & receipts from foreign -———— 419,950 21 


d 
Charges received from agents 
Sundry balances 
Bills payable issued 
Bills receivable collected 
Interest account 
Rents and wharfage from river landing 
Lands sold 
Balance Feb’ry 29th, 1880 


$693,942 74 


Railroad Expenditures: 
Conducting transportation 
Motive power 
New locomotive 


New bridge at Washington street. . 4,912 50 
New depot 
$314,474 60 
Charges advanced to agents 
Paid foreign roads 
Contingent expenses 
General salaries 
Bills payable 
Bills receivable received 


Emily F. Anderson, settlement of judgment 
United States, on accuunt of judgment 
Extension to Mississippi river 

Gray & Kennedy mortgage 


7 
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Railroad loan ſunßcdgdgdg g ͤ«««4«4««. 2-8. $124 00 
Notes issued to circulate as money 1,337 95 
I. C. Plant, judgment settled - 68,328 85 
Land and preferred stock scrib taken up----...- „ 87 87 
Jus. R. McDowell, account of Judgment 3,000 00 
Balance February 28th, 1879_-.......--.---.------ 16,785 59 

$693,942 74 


ol Balance Sheet of General Ledger of the Vicksburg and Meridian 
Railroad Company, February 29, 1880. 


Dr. 
Cost of road and equipment ......--. --......---- $3,046,563 88 
Cost of extension to Mississi pi 1 88,542 79 
Cost of Mississippi river landing front 50,100 00 
Extension tonnage dues 60,009 93 
Bills rereivable—- ---- 1 38,185 53 
— ͤ-uuß ̃— tininieinemeiinn wow waitin 1,294,330 80 
$4,577,732 93 

Cr. 
. — sailed 57,107 69 
I einen satilichiaiinniael cinhichipipe — 1,042,517 60 
TINA ic os ic ucnidossennhapisdinasiih aohlainmnsthenenicenmecirascarensivettione 3,135,022 76 

Bills payable .......-------.----- — 41,445 7 

12 —c—7—7j5˖ cces~ ce 839 14 
| 3 $4,577,732 93 
52 But the pl'ff objected, and court sustained said objection, 


and would not permit said reports to be read, and defendant 
excepted, and the exception was allowed. 

And be it further remembered that afterwards, &c., &e., do- 
ſendunt introduced as a witness in its behalf the said E. F. Ra- 
worth, superintendent, who, on his cross-examination by plaintiff, 
was asked if the report read in evidence to the jury by plaintiff, as 
stated’ in the first bill of exceptions, was not made by him; and 
having stated that it was, and represented fairly certain portions of 
defendant's road at that time, witness was further asked if he had 
not made a similar representation to the management in 1874; but 
defendant objected to the question because the period of time was 
too remote, and because defendant could not be thus charged with 
a liability for the accident which occurred at a well-defined point 
of its track, and, as plaintiff’s evidence tended to show, because of a 
defective cross-tie then resting in the road-bed ; the court having 
overruled the objection, and defendant excepted, and his exception 

was allowed. 
53 To which said ruling of the court defendant excepted, and 
prayed that this its second bill of — — be signed, sealed, 
enrolled, and made a part of the record in this court; all of which 
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is accordingly done the day, year, and term aforesaid, and before 
the jury retired from the bar. 
R. A. HILL, Judge. [I. s.] 


Bill of exceptions No. 3 is in the words and figures following, to 
wit: 
54 Third Bill of Exceptions. 


In the Cireuit Court of the United States for the Southern District 
of Mississippi. November Term, 1882. 


Mary E. O'BRIEx and Joux J. O’Briey, her Husband, ) 
* 2867 
F. 22 1. 

VICKSBURG AND Merrpran RAILROAD Compasy. — 


Be it remembered that at the term aforesaid of the court aforesaid, 
and on the 23d day of November of said term, the defendant herein 
introduced evidence proving, or tending to prove, the following 
fact: That R. H. Smith was the section-master of defendant 
company, having the charge and supervision of that part of its’ 
track on which the accident occurred ; that it was, among other 
things, the special duty of said Smith, as such section-master, to keep 
in safe condition the road-bed, rails, cruss-ties, and track of defendant 
on his section for the passage of trains and to examine and inspect 
the same daily for this purpose; that the said Smith was an edu- 

cated, competent, prudent, careful, and skillful section-mas- 
55 ter; that on the evening before the accident, about the close 

of the day, the said Smith passed over his section of defend- 
ant’s track, including the point at which the accident occurred, and 
discovered nothing to attract his attention or remotely suggest that — 
was or could be any danger at that point to the passenger train that 
was to pass over his section on the next morning about daylight ; 
that the cause of the accident was the breaking of a rail, growing 
out of a latent defect, which could only have been discovered by 
taking the rail up and breaking it; but there was also proof tend- 
ing to show the very reverse; that this rail so broken was consti- 
tuted of two old rails which had been purchased by the company 
forty-two years ago, but which were taken up in 1873 or 1874, the 
defective parts sawed off, the residue brought together and welded, 
and the rail, as thus restored, passed thro’ the company’s shops and 
relaid; that when laid down on the track this rail so made up was 
in a safe condition, equal to any that steel of equal weight—forty-tive 
pounds—and of the same age ; that two trains passed daily on defend- 

ant’s road going east and two going west, a passenger train and 
56 a freiglit train; that on the morning of the accident the loco- 

motive, tender, baggage car, and smoking car of the train 
passed safely over this rail, which was broken: that the train was 
running at the rate of fifteen miles an hour at the time of the acci- 
dent; that defendant was then engaged in the reparation of its road- 
bed, laying new rails and putting down new cross-ties wherever 
needed, and gotten in the work of repair and rehabilitation within 
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a short distance of the point where the accident occurred; that the 
order given to conductors and engineers was to move over the old 
rails laid on the defendant’s track, and constituting a part of its con- 
tinuous track from Jackson to Vicksburg, at a rate of speed not ex- 
ceeding fifteen miles an hour, and that the train, at the time of the 
accident, was running at that rate of speed; that for the traffic to 
which it was subjected, and for trains moving at the rate of fifteen 
miles an hour, the rail in question was, to all outward appearances, 

and as far as could be discovered by external observation, 
57 and safe, and that rails of similar character are now, and 

jave been ever since this accident, in use on deſendant's main 
track, though the work of rehabilitation is still b ressing, and they 
are taken up when reached and new rails laid in their place. 

On this evidence so given defendant asked the court to charge the 
jury as follows: If the jury believe from the evidence that R. I. 
Smith, the section-master of defendant, having charge of that section 
of defendant’s track on which the accident occurred, was a compe- 
tent, educated, prudent, careful, and skillful section-master; that in 
the discharge of his duty as such section-master he had passed over 
and examined and inspected that part of his section where the acci- 
dent occurred, and that to all appearances said part of said section 
was in a safe, roadworthy condition for the passage of the passenger 
train the following morning when moving at the rate of fifteen miles 
an hour; that the defect in the rail afterwards broken was a latent 
defect undiscoverable by external obeervatian, and which could only 

be discovered by taking the rail up and breaking it; that on 
58 the morning of the accident the locomotive, tender, baggage, 

and smoking car attached to the train had passed over th . 
rail safely, and that ‘he rail gave away under the ladies’ coach of 
the train, because of the latent defect in it, not discoverable by ex- 
ternal observation, and only discoverable by taking up and breaking 
it; that the train was moving at the time of the accident at the rate 
of fifteen miles an hour, thev will find for the defendant. 

This request was made of the court before its preparation of its charge 
to the jury and refused, but was considered by the court in preparing 
its charge. The court declined to give the charge employed by 
counsel, but prepared a charge in writing, which was read to the jury 
in the hearing of counsel for both parties, and when the same had 
been read counsel for defendant announced to the court that he was 
satisfied with the charge of the court as given, and made no further 
request or objection in reference thereto. The charge given by the 
court was as follows : 


59 O’Brien v. R. R. Co. 


GENTLEMEN OF THE JURY: The issue vou are to determine from 
the evidence in this cause is, did the plaintiff receive the injuries 
alledged in her declaration? If so, was it occasioned by the fault 
of the defendant and its employees, and if by such fault, what 
amount of damages should be awarded in her favor against the 
defendant ? 
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When the plaintiff entered deſendant's car to be transported to 
Vicksburg she took the risk of all accidents and injuries on the way, 
except such as might arise from the fault of the defendant and its 
agents and employees; that the accident occur-ed, and that the 
injuries were received, by plaintiff, as all , is admitted, but it is 
insisted upon the part of defendant that the accident was unavoid- 

able and not in any way attributable to any want of foresight, 
60 kill, or wrong upon the part of defendant or its employees, or 
defect in the road-bed, cross-ties, rails, or appliances used in 
the transportation of the train and car in which the injury occurred. 

Under the statute of the State regulating railways—provides that 
when the injury is proved it is prima facie evidence that it was the 
fault of the defendant and its employees, and throws upon the de- 
fendant railroad company the burthen of proving that the accident 

did not arise from any neglect or want of skill or other wron 
61 upon the part of the defendant and its employees, you wi 

observe this rule of evidence in considering the testimony in 
this cause. You will determine from the evidence what caused the 
accident, and will then ascertain whether the cause of the accident 
could have been avoided by the strictest examination and effort which - 
could have been reasonably applied in detecting and remedying the 
defect causing the accident. 

It was the duty of the defendant, by a competent employee, to ex- 
amine the railroad bed, cross-ties, and rails in its road as often as 
Was necessary to keep it in safe condition for the passage of its cars. 
If the proof satisties you that this was done, and that the defect 
could not have been discovered by the human eye, or such other 
application as was necessary to ascertain the defect, then the defend- 
ant was faultless and not liable for the accident, if such defect was 
the cause of the accident, but if this duty was neglected and the 

defect could have been detected by the human eye or such 
62 other appliances as was necessary to discover the defects, then 
the defendant was in fault and liable to compensate plaintiff 
in such sum as may be just and reasonable for the injuries received. 

If you shall find from the proof that the accident was caused other 
than in some defect in the road-bed, cross-ties, or rails, then you 
will examine and consider the evidence and determine whether or 
not it was by some cause which could not have been avoided by 
such strict examination, care, prudence, and foresight as was in the 
power of the employees and officers of the defendants to exercise, 
then you will find for the defendant; but if you should find that the 
accident was caused by the neglect or want of skill and prudence of 
which the defendant and employees could, by strict application, 
have avoided, then your verdict will be for plaintiff. 

The defendant was not required to put its road-bed, cross- 

63 ties, and rails in the best possible condition that railroads in 

other portions of the country may be put, but to put the same 

in such condition, so far as the experience of skillful employees in 

the exercise of such human skill and prudence as was necessary to 
afford a safe passage for their cars over their road. 

If defects existed which could not have been detected by the human 
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eye or other necessary appliance, and the accident was caused alone 
by such defects, then it was a risk which plaintiff took upon herself. 
Any defects which did not in any way contribute to causing the 
accident will not be considered by you in ascertaining the liability 
of defendant. 4 
If you find for the plaintiff your next enquiry will be to ascertain 
from the proof as to what sum will be a just, fair, and reasonable 
compensation to the plaintiff for the injury she has sustained b 
reason of the accident. In doing so you will take into consid- 
64 ceration the expenses incurred by reason of the injuries re- 
ceived, including medical bills, hire of nurse, and other ex- 
nses already incurred, or which must in all probability accrue, in the 
uture, arising from the injuries received; and also the loss of time by 
which plaintiff was deprived from attention to her domestic duties 
and deprivation of the power of moving from place to place, as her 
business or pleasure might require; also the physical and mental 
suffering the plaintiff has already endured, or will endure, in all 
human probability, suffer in the future, growing out of the injuries 
received. You will consider all the testimony in the cause without 
prejudice against either party, and give to it all such weight as you 
may deem it entitled to, and if you find that the accident was not 
caused by any neglect or wrong upon the part of defendant or its 
agents and employees, as explained to you in these instructions, your 
verdict will be for the defendant; but if you shall find that the ac- 
cident was caused by the negligence or wrongful conduct of 
65 deſendant and its employees, then your verdict will be for 
the plaintiff for such reasonable damages as you may deem 
her entitled to for the injuries received under the rules stated. 
At the time at which the court refused to give the above specified 
charge, as requested by counsel, the latter excepted, and now tenders 
this his third bill of exceptions, which he prays may be signed, 
sealed, enrolled, and made part of the — in this cuse. All of 
which is done the day, vear, and term aforesaid, and before the jury 
retired from the bar. 
d. A. HILL, Judge. 


And on said 23rd day of November, A. D. 1882, the defendant 
filed with the clerk of said court its notice of motion in arrest of 
judgment in the words and figures following, to wit: 


66 Mary E. O'BIEN & Hussanxp 


v8. 
V. & M. R. R. Company. 


To Jas. M. McKee, E’q’r., clerk U. S. circuit court: 


You are hereby notified and requested, should the jury find a ver- 
dict for the plaintiff in the above cause, not to enter judgment 
thereon until such time as a motion in arrest of judgment, which | 
purpose making in such contingency or exigency, shall be disposed 


of by the court. 
W. IL. NUGENT, 
Att'y for Def't. 
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And on said 23rd day of November the following motion in ar- 
rest of judgment was filed in said cause, to wit : 


In the Circuit Court of the United States tor the Southern District 
of Mississippi. 


Marky E. O’Brien and Johx J. O’Bries, her Husband, 
vs. 
Tae VickssurGc & Meripranxn RAILROAD Company. 


67 And now comes the defendant, on -notice served upon the 

clerk and given in open court, and move- the court in arrest 
of judgment herein upon the verdict of the jury returned into court, 
for the following reasons: 

1. The declaration fails to set out any grounds of action against 
the defendant in favor of the plaintiffs, so as to entitle plaintiffs to 
verdict and judgment. 

2. The declaration shows a suit by husband and wife for injuries 
to the wife travelling alone upon defendant’s railroad and in de- 
fendant’s cars, and a verdict for the plaintiffs generally which is not 

nsive to the demands u & really sued for. 

. The husband had no right in law to recover damages from the 
defendant for injuries to the wife of the kind sued for and for bodily 
& mental pain and anguish experienced or suffered by her, and pay- 
ment to him would not exonerate defendant. 


4. The husband and wife are improperly joined in the suit, and, 
—— payment of the verdict would not exonerate the 
endant, nor would defendant be able to plead or rely upon 


us 

68 de 
the adjudication in any suit brought by either hereafter. 

5. The declaration states no — of action against defendant, 


demurrer. 
NUGENT & McWILLIE, 
For Motion. 


And afterwards, to wit, on the Ist day of December, 1882, the 
same being a day of the regular November term, 1882, the following 
judgment was rendered by said court and entered of record upon the 
minutes of said court, to wit: 


Mary E. O’Brisy et al. 
baz 


and was obnoxious to a genera 


va, 
VickssBurG & Mi.::1pIAN RAILRoap. 


This day again came the parties, by their attorneys, and the mo- 
tion of defendant to arrest the judgment herein being argued and 
submitted, it is considered by the court that the said motion be, and 
the same is, hereby overruled, and that the plaintiffs have judgment 

upon the verdict of the jury herein. And thereupon it is 
69 considered by the court that the said plaintiffs do have and 

recover of the defendant the sum of nine thousand dollars, 
their damages by the jury aforesaid assessed, together with their costs 
in this behalf expended, and interest upon said sum of nine thou- 
sand dollars at six per cent. per annum from this date until paid. 
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And on said Ist day of December, A. D. 1882, the defendant ten- 
dered to the court its fourth bill of exceptions, which was by the 
court allowed, and is in words and figures following, to wit: 


70 In the Circuit Court of the United States for the Southern 
District of Mississippi. November Term, A. D. 1882. 


Mary E. O'BRIEN and Jonx J. O’Briex, her Husband, __ 
v8. 
THe VICKSBURG AND MERIDIAN RAILROAD Company. 

Be it remembered that on this Ist day of December, A. D. 1882, 
at the term aforesaid of the court aforesaid, came on to be heard the 
defendant’s motion for arrest of judgment herein, which is in the 
words and figures following, to wit: 


In the Circuit Court of the United States for the Southern District 
of Mississippi. 
Mary E. O’Brie~ and Jonx J. O’Brien, her Husband, 
v. 
THE VICKSBURG AND MERIDIAN RaAILroaD CoMPANY. 


And now comes the defendant, on notice served upon the clerk 

and given in open court, and moves the court in arrest of 

71 judgment herein, upon the verdict of the jury returned into 
court, for the following reasons: 

Ist. Tl.e declaration fails to set out any grounds of action against 
the defendant in favor of the plaintiff so as to entitle plaintiffs to 
verdict and judgment. 

2. The declaration shows suit by husband and wife for injuries to 
the wife, travelling alone upon defendant’s railvoad and in defend- 
ant’s cars, and a verdict for the plaintiffs generally, which is not 
responsive to the demands — — and really sued for. 

3. The husband had no right in law to recover damages from the 
defendant for injuries to the wife of the kind sued for and for bodily 
and mental = and anguish experienced or suffered by her, and 
payment to him would not exonerate defendant. 

4. The husband and wife are improperly joined in this suit, and, 
as presented, payment of the verdict would not exonerate the de- 
fendant, nor would defendant be able to plead or rely upon the ad- 
judication in any suit brought by either hereafter. 

5. The declaration states no ground of action against defendant, 
and was obnoxious to a general demurrer. 

‘ NUGENT & McWILLIE, 
For Motion. 


72 On consideration of which said motion the court overruled 

the same, and ordered judgment to be entered on the verdict 
heretofore rendered in this case; to which ruling of the court de- 
fendant, then and there, in open court excepted, and tendered this 
his bill of exceptions, which it prays may be signed, sealed, enrolled 
and made part of the record in this case. All of which is accord- 
ingly done, this the day and year above written. 


R. A. HII. I., Judge. 
4—524 
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And afterwards, to wit, on the 27th day of January, 1883, the 
defendant filed its petition for a writ of error, as follows, to wit: 


Usitep States or AMERICA, Southern District of Mississippi : 


To the Honorable Justices of the Supreme Court of the United 

States: 

And now comes the Vicksburg & Meridian Railroad Com- 
73 panx, by W. L. Nugent, its attorney, and complains that in 
the records and proceedings, and also in the rendition of 
judgment in a suit between Mary E. O’Brien and John J. O’Brien, 
er husband, and the Vicksburg & Meridian Railroad Company, 
defendant, tried in the circuit court of the United States for said 
district, at the November term thereof, A. D. eighteen hundred & 
eighty-two, and in which judgment was rendered against said de- 
fendant on the Ist day of December, A. D. 1882, manifest error hath 
intervened, to the great lamage of the said Vicksburg & Meridian 
Railroad Company : 

Wherefore the said defendant prays tor the allowance of a writ of 
error to operate as a supersedeas, and such other process as may 
cause the same to be corrected by the Supreme Court aforesaid. _ 

VICKSBURG & MERIDIAN RAILROAD COMPANY, 
By W. L. NUGENT, Att'y. 


Allowed and the clerk will issue the writ of error as prayed, 
returnable to the next term of the Supreme Court of the United 


States. 
k. A. HILL. 
74 U. S. District Judge & presiding in the Cireuit Court 


of the United States for the Southern District of Mississippi. 


And on said 27th day of January, A. D. 1883, the defendant 
filed in the office of the clerk of the circuit court of the United 
States for the southern| district of Mississippi the supersedeas bond, 
which, with the approval of the judge of the said court thereon, is 
in the words and figures following, to wit: 


In the Circuit Court of the U. S. for the Southern District of 
Mississippi. 
Mary E. O’Brien & HvusBanp 
: v. 
THe VicksspurG & MERIDIAN Raitroap Company. 


Know all men that the Vicksburg & Meridian Railroad Company 
and George C. Waddill and Greorge M. Klein are held and firmly 
bound unto Marvy E. O’Brien, of New Orleans, Louisiana, in the sum 

of eighteen thousand dollars, io be paid to the said Mary E. 
5 O’Brien, her executors or administrators; to which payment, 

well and truly to be made, we bind ourselves and each of us, 
jointly and severally, and our, and each of our, heirs, executors, and 
administrators firmly by these presents. 

Sealed with our seals. Dated this 26th day of January, 1883. 


* 
4 
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Whereas the above-bound Vicksburg & Meridian Railroad Com- 
ny hath prosecuted a writ of error in the Supreme Court of the 
“nited States to reverse the judgment rendered in the above-enti- 
tled cause by the circuit court of the United States for the southern 
district of Mississippi : 

Now, therefore, the condition of this obligation is such that if the 
above-bound Vicksburg & Meridian Railroad Company shall pros- 
ecute its said writ of error to effect and answer all costs and — 
ages if it shall fail to make good its plea, then this obligation shall 
be void ; otherwise to remain in full force and virtue. 


[sEAL. ] VICKSBURG & MERIDIAN RAIL- 
| ROAD COMPANY, 
By OTTO PLOCK, President. [sk 
GEO. C. WADDILL. SEAL. 
GEO. M. KLEIN. SEAL. 
Sealed and delivered in presence of— 
CHAS. A. PAGE. 


Signed, sealed, and delivered in presence of— 
JOHN D. GILLAND. 


76 I hereby approve the foregoing bond and the securities 


thereon. 
R. A. HILL, 
U. S. Diatrict Judge for the District of Mississippi, and 
Presiding in the Circuit Court of the United States 
for the Southern District of Mississippi. 


77 I, James M. McKee, clerk df the circuit court of the United 
States for the southern district of Mississippi, do hereby cer- 
tify that the foregoing pages contain a true, full, and perfect tran- 
script of the record of the cause lately pending in said court, wherein 
Mary E. O’Brien and John J. O’Brien, her husband, were plaintiffs, 
and the Vicksburg & Meridian Railroad Company were defendants 
(being the same cause mentioned in the original citation and writ 
of error hereto attached), as fully and completely as the same re- 
mains of record in my office. 
Given under my hand and the seal of said court, hereto affixed, at 
office, in Jackson, in said district, this the 7th day of June, A. D.1883. 
(srt. ] JAS. M. McKEE, Clerk. 


Fee for transcript, $20.00; paid by defendant. 
J. M. McKEE, Ct. 


78 Usitep STATES OF AMERICA: 


To Mary E. O’Brien & John J. O’Brien, or their attorneys of record, 
Mess. Buck & Clark, Greeting: | 
You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on the 
second Monday in October next, pursuant to a writ of error filed in 
the clerk’s office of the circuit court of the United States for the 
southern district of Mississippi (whereof a copy is lodged for you), in 
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a certain cause wherein the Vicksburg & Meridian Railroad Com- 
pany is plaintiff and you are defendants in error, to show cause, if 
any there be, why the judgment in said writ of error mentioned 
should not be corrected and speedy justice should not be done to the 
parties in that behalf. 

Witness the Hon’] R. A. Hill, United States district judge and 
presiding in the circuit court of the United States for said south- 
ern district of Mississippi, this 27th day of January, A. D. 1883. 

Fudge ofthe United States and Providing Judge 
District of the Uni di 
of the Circuit Court of the United States for the 
Southern District of Mississippi. 


781 Uwsitep Srartes or America, Southern District of Mississippi : 


Personally appeared before the 3 a commissioner of 
the circuit court of said district, John D. Gilland, and made oath 
that he did, on this 29th day of January, 1883, deliver to E. D. Clark, 
a member of the firm of Buck & Clark, within mentioned, a true 


copy of the within citation in error. 
JOHN D. GILLAND. 


i — to and subscribed before me, this 29th day of January, 


[LexAl.] LAY LINDSEY, 
U. 8. Commissioner. 


[Endorsed :] No. 2867. Mary E. & Jno. J. O’Brien ag’t V. & M. R. 
R. Co. Citation in error. Filed Jan’y 30,1883. J. M. McKee, cl’k. 


79 Usitep STaTes oF AMERICA, 88: 


The President of the United States to the honorable judges of the 
circuit court of the United States for the southern district of Mis- 
sisippi, Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment ofa plea which is in the said circuit court, before you, 
between Mary E. O’Brien and John J. O’Brien, plaintiffs, — the 
Vicksburg & Meridian Railroad Company, defendants, a manifest 
error hath happened, to the great damage of the said Vicksburg & 
Meridian Railroad Company, as by its — appears, we being 
willing that error, if any hath been, should be duly corrected, and 
full and apeedy Justice done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, that, then under 
your seal, distinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to the Supreme Court 
of the United States, together with this writ, so that you have the 
same at Washington, on the second Monday of October next, in the 
— — Court, to be then and there held, that the record and 
p ings aforesaid being inspected, the said Supreme Court may 
cause further to be done therein to correct that error, what of right 
. according to the laws and customs of the United States should 

one. 
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Court, the 27th da 
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Allowed by— 
. HI 
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any 27, 1 J. M. McKee, c’lk. 


Endorsed on cover: S. Mississippi C. C. U.S. No.524. The 
Vicksburg and Meridian Railroad Company * en in error, va. 
Mary E. O'Brien and Jobn J. O’Brien. Filed 25 June, 1883. 


9 „ 
2 5 Pe? 


— — — — 
— 
Se Saat „„ ad —— — 


ende 


—— — — eee eee : ; 
= 4 — 757. d ⁰˙.M mA Le a ee 


1 


* R * wg * 5 ae = ee a 
‘ . » 3 oe * - 1 
‘ae a 5 * € f 
“er * 5 2 4. * 
* „ $F 2 , * * Rc F 0 1 
: : 7 1 
. * we ® 
* 


Supreme Court of the Anited States. 


October Term 1883. 
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Tus Vicxs none & Meripian Ram noap 
Company, plaintiff in error, 


us. 
Mary E. O’Baten and Jon J. O’Brien. 


— 
— 


No. 888. 


The defendants in error move the court for a rule upon 
plaintiff in error requiring it to give a new supersedess 
bond. 

Because since the acceptance of the present supersedeas 
bond George M. Klein, one of the sureties thereon, has be- 
come wholly insolvent, and on the 21st day of November, 
1888, made a general assignmeat of all his property for 
the benefit of his creditors, whose claims amount to over 
a million of dollars; and said bond is now an insufficient 
security to defendants in error. 

Epwarp D. Canx, 
Attorney for Defendants in Error. 


I call attention to Martin v. Hazard Powder Co., 3 Otto, 
802, and Jerome v. McCarter, 21 Wall., 17. 
J. Z. Gronon. 


Tue State or Mississirrt, * 
i Warren county, \ ~~ 
I, George T. Hardy, clerk of the Chancery Court in and 
for said county, and as such the custodian of the record of 
deeds of said county, do hereby certify that on the 21st day 
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of November, 1883, George M. Klein, of said county, filed 
in my said office a general assignment conveying to one 
George S. Irving, trustee, all his property of every kind 
and description for the benefit of creditors, which deed now 
remains of record in my said office in Deed Book 56, 
page 308 et seq. 

In testimony whereof I hereto set my hand and the seal 
of said court this the 19th day of March, 1884. 


[SEAL.] Geo. T. Harpy, Clerk. 
THE STATE OF MISSISSIPPI, 
Southern district thereof. ; 


At Vicksburg, in said district, March . 1884, before 
the undersigued, a commissioner of the Circait Court of 
the United States in and for said district, this day pereon- 
ally appeared Edward D. Clark, who, being duly sworn, on 
oath says: 

1. That he is the same person who is attorney for the 
defendants in error in the case of The Vicksburg and Me- 
ridian Raiiroad Company vs. Mary E. O’Brien et al., now 
pending in the Supreme Court of the United States on 


' writ of error from the Circuit Court of said district. 


2. That he knows George M. Klein, one of the sureties 
on the supersedeas bond in said cause; that he is the same 
person referred to in the annexed certificate of the clerk 
of the Chancery Court of Warren county, Mississippi, and 
that he (affiant) knows, of his own knowledge, that said 
Klein, since the signing of said bond, has become wholly 
insolvent, has made a general assignment for the benefit of 
creditors, and has no property subject to execution. 

8. The said affiant further states that he knows George 
C.Waddill, the other surety on said bond, and that he has 
no property in the State of Mississippi subject to execution 
of value sufficient to satisfy the judgment appealed from 
if it should be affirmed. 

, Epw’p D. Crarx. 


„ 


e ee 


Sworn to and subscribed before me this 22d day of 


March, A. D. 1884. 
(SEAL. } I.. M. LoEwEnBER@, 


U. S. Comm r. 


In the Cireuit Oourt of the United States for the southern 
district of Mississippi. 


Mary E. O’Brien et al. 


vos. 
Tuk VicksBuRG aND Mantra Rall OA 
CoMPANY. | 


In the matter of the supersedeas borid in the above cause. 


I, Robert A. Hill, one of the judges of said court, do 
hereby certify that in approving the supersedens bond given 
on appeal to the Supreme Court in the above cause | con- 
sidered the name of George M. Klein thereto as making 
the same amply good, as he was known to me to be 
owner of a large amount of real estate situated in said dis- 
trict; and without the name of said Klein I would not have 
approved said bond, and I would not now consider the same 
sufficient if presented to me for approval. 

Witness my hand this March 24, 1884. 

R. A. H, Judge. 


"To the Vicranbno AND MERIDIAN Rartroap Company and 


Wut L. Nuesnr, Altorney for said Company: 
Please take notice that on the Ist Monday in May next,“ 
or so soon thereafter as counsel can be heard, defendants 
in error in the case of “The Vicksburg and Meridian Rail- 
road Company v. Mary E. O’Brien et al.,“ now pending ia 
the Sapreme Court of the United States on writ of error 
from the Circuit Court for the southern district of Missie- 


* See additional notice, next page. 
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sippi, will call up for hearing the annexed motion for a rule 
on plaintiff in error to give a new supersedeas bond in said 
cause, and will submit the same with the certificates and 
affidavits thereto and hereto attached. 
Epyarp D. CLARK, 
Attorney for Defendants in Error. 


Due service of the above notice is hereby acknowledged 
this 8th day of April, 1884. 
W. L. Nugent, 
Attorney for said Plaintiff in Error. 


In the Supreme Court of the United States. 


VICKSBURG AND MEDIAN Ra ROAD CompPary, 
plaintiff in error, 
vs. , 
Mary E. O’Brien ei al., defendants in error. 


To the VICKSBURG AND MERIDIAN Ra RHOAD COMPANY and 
Mr. W. L. Nugent, their Attorney: 


You will please to take notice that in consequence of the 
announcement of the Supreme Court that it will adjourn 
for the term on the 1st Monday in May, the notice hereto- 
fore given you of the hearing of a motion for a new 
supersedeas bond in the above-mentioned cause to be had 
on that day is recalled; and you are now hereby notified 
that said motion will be submitted on Monday, the 21st 
day of April, instant, or eo soon thereafter as counsel can 


be heard; and you are requested to attend accordingly. 


Epwarp D. CLanx, 
Attorney for Defendants in Error. 


Service of the above notice by delivery of a copy thereof 
to me at my office in Jackson, Mississippi, is hereby ac- 
knowledged this the 9th day of April, A. D. 1883. 

W. L. Nugent, 
Attorney for Plaintiff in Error. 


Tas Stars or Mrssrssiprt, 
Southern district diere: 


At Vicksburg, in said district, April 12, 1884, before 
the undersigned, a commissioner of the Circuit Court of 
the United States in and for said district, this day person- 
ally appeared Edward D. Clark, the above named, who 
made affidavit that the signatures of W. L. Nugent, attor- 
ney for plaintiffs in error in the above-mentioned cause, to 
the acknowledgments of the above notices are genuine. 

Also that he delivered copies of said notices and of the 
motion and certificates and affidavits thereto attached, to 
Isaiah Hardy, general superintendent and managing agent 
of plaintiff in error at Vicksburg—the first notice on April 
5th, 1884, and the second notice on April 8th, 1884. 

Epwarp D. CLanx. 


. Sworn to and subscribed before me this 12th day of 
April, 1884. 
[SEAL] L. M. Lozwensere, 
— U. & Comm r. 


[Endorsed :] Supreme Court U. S.; 1888, October Term ; 
No. 888; The Vicksburg & Meridian R. R. Co., pl'ff in 
error, vs. Mary E. O’Brien et al.; Motion for new super- 
sedeas bond, with proof of notice, affidavits, & certificates. 
Office Supreme Court U. S.; Filed Apr. 15, 1884; James 
H. McKenney, clerk. 
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The Vicksburg & Meridian Railroad Company, 


Plaintiff in Error. 
No. 238. us. 


Mary F. O'Brien and dom d. O'Brien, 


Defendants in Error. 


in Error to the Circuit Court of the United States for the 
Southern District of Mississippi. 


ee eee em ae e 


BRIEF FOR PLAINTIFF IN ERROR. 


STATEMENT OF CASE. 


On November 29, 1881, defendants in error, plaintiffs 
below, filed in the Circuit Court of Warren County, Mis- 
sissippi, their declaration (Record, p. 1), alleging that, on 
the day of September, 1881, Mary E. O’Brien, being 
a passenger in one of the trains of the Vicksburg and 
Meridian Railroad Company, the car in which she was 
seated was, by the carelessness, negligence, and unskillful- 
ness of the railroad company, thrown from the track, and 
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said Mary E. O’Brien injured, and, as the declaration al- 
leges, plaintifts,” foreed and obliged to pay out large 
sums of money,” etc., in endeavoring to have said Mary 
E. O’Brien cured.” And, as damages, plaintiffs claim 
$30,000, and their costs. Thereafter, the railroad com- 
pany, on the 5th of December, 1881, filed (Rec., p. 3) a plea 
of not guilty, concluding to the country, and gave notice 
(Record, p. 4) of intention to show that said Mary E. 
O’Brien contributed to the injuries shé had sustained, in 
such manner as not to entitle to muintain her action; 
and, iu addition, that the railroad company had paid all 
damages sustained by plaintiff long before the institution 
of the suit. 

Thereafter, on March 6, 1882, the railroad company 
filed (Rec., pp. 4 and 5) petition and bond for removal into 
the Circuit Court of the United States for the Southern 
District of Mississippi. An order of removal was made on 
said 6th day of March, 1882, and the papers filed in the 
Circuit Court of the United States for the Southern Dis- 
trict.of Mississippi on the 20th day of April, 1882. In the 
latter court, the case was tried, November, 23, 1882 (Rec., 
p- 6), which rendered a verdict of $9,000 for the plaintiffs, 
and the railroad company, defendant, filed a motion in 
arrest of judgment. Judgment was entered ypon the ver- 
dict, December 1, 1882, for $9,000, and costs. During the 
progress of the trial, three bills of exceptions were taken 
and allowed, of which No. 1 begins on page 7, No, 2 on 
page 15, and No. 3 on page 20, of the Record in this 
court. 


ARGU MENT. 
I. 


EXCEPTIONS TO EVIDENCE. 


The first exception taken was to the reading of a pa- 
per, attached as an exhibit to the deposition of Dr. R. A. 
Quinn, purporting to be a statement made on November 
26, 1881—that is to say, three days before suit brought— 
of the condition of Mrs. O’Brien when he saw her a few 
hours after the accident in which she was injured, and of 
the condition in which she remained for some time after- 
ward. The statement was thus a declaration made by a 
third party to one of the parties to the suit of matters ex- 
isting long before, as well us at the time of suit brought. 
On what principle it was deemed admissible by the court 
below, we can not conceive. It is not pretended even thut 
the statement or its contents had ever been communicated 
to the plaintiff in error before“ the taking of Dr. Quinn’s 
deposition, It might, perhaps, have been used by the wit- 
ness to refresh his memory; but, as evidence in itself, it 
was no more competent than if it had been written by 
some other person. How, we ask, can a fact, e. g., the con- 
dition of one after an injury to the person, be proved by 
showing what somebody said about it, whether contempo- 
raneously or afterwards? Dr. Quinn was the medical at- 
tendant of Mrs. O’Brien, and the facts of her condition were, 
perhaps, within his kncwledge. If so, certainly he should 
have been required to testify to those facts; and the admis- 
sion of a statement, whether oral or written, purporting to 
set forth what he had said about the fact to be proved, was 


clearly error. 
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In the case of Russell v. Hudson NR. R. R. Co., 17 N. 
V. 184, Russell had suffered an injury by the alleged neg- 
ligence of the conductor of a gravel train, on which he 
(Russell) was riding. In this case, as in the case at bar, a 
physician’s memorandum was admitted, and with relation 
to that admission the court say, at page 139: 


Upon the trial, the plaintiff's counsel offered in evi- 
dence a memorandum made by the witness then under ex- 
amination (i. e., the physician of plaintiff), relating to the 
extent of the plaintiff's injuries. The witness stated that 
the memorandum was made at the time of its date, which 
was about the time of the accident, and that, when it was 
made, he knew it to be true. The reading of this memo- 
randum in evidence was objected to, but was permitted. 
It is insisted that » memorandum thus made can only be 
referred to for the purpose of refreshing the recollection 
of the witness; but can, under no circumstances, be made 
evidence per se. That, unless the witness, after thus re- 
freshing his memory, can swear to the facts from recollec- 
tion, his testimony, as is said by Mr. Phillips, in his work 
on Evidence, will amount to nothing.’ (1 Phil., Ev. 289.)” 


The court go on to state that the English rule is more 
rigid than that usually adopted in this country, in that it 
excludes such a memorandum itself in any case. But they 
say,on page 1410: 


„Here (i. e. in the U. S.), a witness who says that, after 
tefreshing his memory by a written memorandum made 
by himself at or about the time of the occurrence, he can 
not recollect the facts, but that he is confident that he 
knew the memorandum to be correct when it was made, 
is not required to swear to the facts in positive terms, but 
the memorandum itself is received in connection with his 
oral testimony. I confess my decided preference for the 
American practice. 3 : ; 

“Tt is, however, an indispensable preliminary to the 
introduction of such a memorandum in evidence, that it 
should appear as it did in the case of Halsey v. Sinsebaugh 
(15 N. Y.-485), that the witness is unable with the aid of 
the memorandum to speak from memory as to the facts. 
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It is only as auxiliary to, and not as a substitute for the oral 
testimony of the witness, that the writing is admissible. 
It is the duty of the court, in all such cases, to see, before 
receiving the memorandum in evidence, that it was made 
at or about the time of the traneaction to which it relates, 
that its accuracy is duly certified by the oath of the wit- 
ness, and that there is a necessity for its introduction on 
acconnt of the inability of the witness to recollect the 
facts. In the present case, for aught that appears, the wit- 
ness had a distinct recollection of all the facts, independent 
of the memorandum. The latter, therefore, was improp- 
erly admitted.” ‘ The judgment should be reversed, and 
there should be.a new trial, with costs, to abide the event.” 


Not to multiply authorities in support of a proposi- 
tion so consonant with reason, we avow our preference for 
the American rule, as laid down in the quotation just 
made. But, even the simple requirements of that rule were 
not complied with in the case at bar. Indeed, we may 
describe the action of the trial court in the very words of 
the opinion in Russell v. R. R. Co. (supra): 


“In the present case, for aught that appears, the wit- 
ness had a distinct recollection of al! the facts, independent 
of the fat | a cae The latter, therefore, was improperly 
admitted.” 


So, in the case at bar, the bill of exceptions shows no 
reason why the witness should not have been required to 
testify directly, if at all, to the facts, without even refresh- 
ing his memory by reference to the memorandum. We 
insist, therefore, that, in the circumstances, no foundation 
was laid for the introduction of Dr. Quinn’s statement, and 
that its admission was error. 

On page 12 of the record is the part of the testimony 
of T. R. Roach as to statements alleged to have been made 
by the engineer of the train respecting the speed at which 
the train was moving at the time of the accident. This 
testimony was admitted over the objection of plaintiff in 
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error. The conversation detailed by the witness was not 
part of the res gestae, nor was it made by anyone who had 
authority to bind the railroad company. 

The speed of the train at the time of the accident was 
a fact to be proved like any other, though in its nature not 
susceptible of establishment with absolute certainty. The 
engineer might have been called, and perhaps his experi- 
ence might have added weight to his testimony. But what 
he said when not under oath or open to cross-examhination 
ought surely not to have been admitted. There is no au- 
thority in an engineer to bind a railroad company by ad- 
missions or statements of this kind, made in a moment of 
haste and excitement. They are likely to have had upon 
the jury an effect prejudicial to the plaintiff in error. 

An early authority on this point is Luby v. H. R. R. 
R. Co., 17 N. V. 181, which was an action for damages oc- 
casioned by the negligence of the railroad company in run- 
ning a car druwn by horses through a street. At page 182, 
Comstock, J., says: 


“Mason, the police officer, was allowed to testify 
; that the driver, on being arrested, assigned as 
a reason why he did not stop the car, that the brakes were 
out of order.” 


And again, on page 183, he says: 


“The declarations of an agent or servant do not in 
neral bind the principal. . . . To be admissible 
they must be in the nature of original and not of hearsay 
evidence. They must constitute the fact to be proven, and 
must not be the mere admission of some other fact.” 


The evidence was held incompetent, and, on page 184, 
the court said : 


—— — — 
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“ What effect the jury gave to the evidence we can 
not tell. I see no way of getting over this difficulty.” 


And a new trial was ordered. 

In the case of the Michigan Central Railroad Co. v. 
Gougar, 55 Illinois, 508, it was held that the declarations 
of dn engineer in charge of an engine, made subsequently 
to the happening of an accident, could not be received as 
evidence against the corporation. 

The case of Morse v. The Conn. River R. R. Co., 6 
Gray (Mass.), 450, is often cited as sustuining the admissi- 
bility of such declarations. But a reading of the case dis- 
closes that the declaration of a baggagemaster (the case 
was one of damages for lost baggage) was held admissible, 
becanse it was within the scope of the declarant’s duty to 
give information about baggage and to account for it. 

In the later case of Lane v. Bryant, 9 Gray, 245, the 
same court laid down, or rather affirmed, the rule for 
which we contend. In the syllabus of the lust-mentioned 
case it is said, page 245: ih 


2 29 


In an action to recover — sustained by a col - 
lision between the defendant’s and the plaintiff’s carriages, 
evidence that the defendant’s servant, who had charge of 
his carriage, immediately after the collision and while the 
defendant was being extricated from his carriage, and while 
the crowd was about, said that the plaintiff was not to 
blame, is not admissible, either as part of the res gestae, or 
to contradict the testimouy of the servant.” 


In the case of Curls v. The C. R. I. & P. R. R. Co., 11 
Am. & Eng. R. R. Cases, 85, the statements of the con- 
ductor after he ejected the plaintiff were held inadmissible 
on principle, although in the particular case the court 
was of the opinion that the conductor’s declarations were 


of such u sort that their admission or exclusion could not 
have sigtiified to either party. 
In Dietrich v. B. § H. S. R. R. Co., 11 Am. & Eng. R. 
R. Cases, 115, Alvey, J., at page 120, says: 
eln the course of the trial, a question arose upon the 
offer by the plaintiffs to prove certain declarations of 
Bowers, the driver, made to the brother of the party in- 
jared, about half an hour after the injury was received, as 


to the cause of its occurrence. . . . . Upon objec- 
tion, the court held these declarations to be inadmissible. 


We know of no principle upon which the court could 
have held otherwise than it did. It does not appear thut 
the driver had been examined as a witness for the defend- 
ants, and the declarations were not, therefore, offered to 
impeach his testimony. . . . . There was no neces- 
sary connection between the declarations offered and the 
act complained of, the declarations in no manner forming 
any part of the res gestae; and the power of the driver to 
make such declaration to affect his principal is not to be in- 
ee from his simple employment to drive and conduct 
the car.” | 


Not to quote to weariness from the authorities, we con- 
tent ourselves with citing to the court the following: 
. Furst v. Railroad Co., 72 N. V. 542. 
Railroad Co. v. Hinton, 88 Ind. 335. 
Sims v. Railroad Co., 28 Ga. 94. 
Enos v. Tuttle, 3 Conn. 250. 


The other proof as to the epeed of the train at the time 
of the accident consists in evidence (referred to in Rec., p. 12) 
showing that the schedule time allotted for the passage of the 
train from Jackson to Vicksburg was two hours and thirty 
minutes, the distance being forty-five miles, and the testi- 
mony introduced by the defendant (Rec., p. 20) showing 
the rate of speed to have been fifteen miles an hour. It 
may be said that the difference between fifteen und eighiteeri 
miles an hour is but a small matter, but who can say but 
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that to the jury this small difference constituted the differ- 
ence between negligence and due care. As the court said 
in Luby v. Railroad Co., 17 N. TV. 181, (vide supra): 


„ What effect the jury gave to the evidence we can not 
tell. I see no way of getting over this difficulty.” 


The next exception in order is that taken to the ad- 
mission of a report made by E. F. Raworth, then superin- 
tendent of the plaintiff in error’s railway to its president 
on the first of March, 1880 (Rec., pp. 12, 18, and 14). 

The objections to this report are various. In the first 
place the report was made on the first of March, 1880, 
while the accident happened September 16, 1881, eighteen 
months later. And it is plain that the observations upon 
which the report was based must have been made some ap- 
preciable time before its date. 

Secondly, the report specifies no portion of the plaint- 
iff in error’s railway which was laid with the kind of rails 
described in it. So far as computation will serve, the re- 
port says that there were 81} miles of one kind of rail 
and twenty-five miles of another kind, in all thus de- 
scribing 106} miles. But as the declaration of defendant 
in error avers, the Vicksburg and Meridian Railroad Co.’s 
railway runs from Vicksburg to Meridian, which is about 
140 miles, as may be seen from the map. So that as to 
some thirty-four miles of track the report is silent. 

Moreover, there is nothing whatever in the report 
which would justify an inference that the spot where the 
accident took place was a part of that as to which the report 
recommends repairs or renewals. Indeed, the accident was 
occasioned as plaintiff’s proof tends to show (Rec., p. 12) 
by a broken rail and a defective cross-tie under it, a defect 
‘which was specific, confined to a space of a few inches, 
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and not in any way to be proved by proof that an unspeci- 
fied portion of the railway was out of repair. The report 
itself states (Rec., p. 13) that one mile of the 81} miles of 
fifty-pound rail had been renewed. How can the report 
show either that the scene of the accident was or that it 
was not included in that one mile? The whole report was 
irrelevant and incompetent, and its admission accom- 
plished nothing but to prejudice the jury and mislead them 
with an impression not properly deducible from it. Con- 
sider, also, the distance in time of the report from the ae- 
cident. The report was made in March, 1880, while the 
accident wherein Mrs. O’Brien was injured occurred in 
September, 1881. What relevancy to the condition of the 
railway in 1881 can a report have which speaks only to its 
condition in the first months of 1880? And if it could be 
supposed to show the general condition in 1881, how could 
it show the particular defective rail and cross-tie which 
caused the accident, since the report itself shows that the 
recommendations for the laying of new rails do not apply 
to the whole of the company’s railway? And this ad- 
mission of incompetent evidence was aggravated by the 
refusal of the court below to admit the reports covering 
the same period of the financial officers of plaintiff in error 
(Rec., pp. 15-19), which show large expenditures of money 
for the very purpose recommended in the superintendent’s 
report. Will it be held that a report of a superintendent as 
to condition of permanent way may be admitted to show a 
specific defect, when the report does not even intimate any 
application to the spot where the defect existed, when its 
statements ure of the most general kind, when its refer- 
ences are to a period long antedating the discovery by any 
one, so far as appears, of the specific defect? And if such 
a report be admitted under such conditions, shall the ad- 
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verse party be preeluded from showing that even while the 
observations on which the report is based were makiug, it 
was expending large sums in the line of the report’s recom - 
mendations? 

7 CHARGE OF THE COURT. 


At page 20 of the Record will be found certain evi- 
dence introduced by the plaintiff in error, and on page 21 
a special charge based thereon asked by plaintiff in error, 
but refused by the court. To this refusal an exception 
was taken at the time, but the general charge was accepted 
by counsel for plaintiff in error, defendant below, so far as 
concerned the law in relation to negligence and the duty of 
the carrier. There is, however, a single point in the charge 


of the court, which is so far objectionable as to require a 


reversal of the judgment, and a new trial. It sis touched 
upon by the fourth ground of the motion in arrest of judg- 
ment (Rec., p. 24, and again on p. 25), which is as fol- 
lows : 


“4, The husband and wife are improperly joined in 
the suit, and, as presented, payment of the verdict would 
not exonerate the defendant, nor would defendant be able 
to plead or rely upon the adjudication in any suit brought 
by either hereafter.” 


We are aware that a motion in arrest of judgment 
addresses itself to errors apparent on the face of the 
record. The declaration of the defendants in error, plaint- 
iffs below, alleges (see Rec., p. 2) that 


“the said plaintiffs. have been forced and obliged to pay 
out large sums of money and incur large expenses and loss 
in endeavoring to have the said plaintiff, Mary E. O’Brien, 
cured of her said injuries, and in and about her necessary 
support and maintenance; and the said plaintiffs have 
otherwise suffered great damage, to-wit, the amount of 
thirty thousand dollars in all,” ete. 


12 


And the court in charging the jury said (Rec., p. 28): 


“Tf you find for the plaintiff your next inquiry will be 
to ascertain from the proof as to what sum will be a just, 
fair, and reasonable compensation to the plaintiff for the 
injury she has sustained by reason of the accident. In 
doing so you will take into consideration the expenses in- 
curred by reason of the injuries received, including medi- 
cal bills, hire of nurse, and other expenses already in- 
curred, or which must in all probability accrue in the 
future, arising from the injuries, and also the loss of time 
by (for?) which plaintiff was deprived from attention to 
her domestic duties,” etc. 


| 
| 
| 
| 


We contend that husband and wife joined in an ac- 
tion as plaintiffs for damages by reason of an injury to 7. 
the wife, can not, as was attempted in the case at bar, seek | 
in the same action to recover the medical expenses and 
other charges in and about the wife’s illness, and damages | 
for the loss of the wife’s time and the like. These are ex- ; 
clusively damages to the husband, and must be sued for * 
by him alone, and if, as was done in the case at bar, they 
are permitted to be sued for by husband and wife as joint : 
plaintiffs, and are included in a verdict of a single sum, 
the defendant has no security against another action for 
them in the proper form by the husband alone. For 41 
clearly the question will not become res adjudicata by such | 
a judgment as that in the case at bar. The declaration, 
though it seeks a recovery fur medical expenses and the 
like, does not separate their amount from that of the 
other damages to the wife alone, the judgment merely re- 
cites (Rec., p. 24) that 


“it is considered by the court that the said plaintiffs do 
. . recover of the defendant the sum of nine thou- 
sand dollars, their damages by the jury aforesaid assessed, 
etc. 
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| If it should be asserted that the medical expenses had 
in fact been recovered in the case at bar, the reply would 
be that such damages are sole, and that it is legally im- 
* possible that they should have been recovered in a joiut 
4 action. And of what advantage could the moral certainty 
of the plaintiff in error, that it had, been sued for and had 
suffered recovery of these damages in the case at bar be 
to it in subsequent action for them by the husband 
alone! g 

In Rorer on Railroads, page 690, it is suid : 
| 
| 
| 


“An action against the company for injuries to a mar- 
ried woman, must, at common law, be brought in the name 
of both the husband and wife, or, if merely for the loss of 
service or her society, occasioned to the husband by the 
wrong or injury, or for expenses for medical attendance 
and cure growing out of the same, then in the name of the 
husband alone.” 


Co., 21 Conn. 557; it is also reported in 2 Am. Railway 
Cases, 161, from which we quote. In the opinion of the 
\ court in that case it is said at page 172: 


+» The leading case in point is Fuller v. Naugotuck NR. R. 
1 
f 


It is claimed that the declaration asks for damages 
on account of the wiſe's personal injury, and, also, for the 
si. expenses of her cure.” “Each of the counts, after stating 
the wite’s A injury, and the extent of it, then goes 
on to say that by meuus of the injury she became sick, was 
prevented from attending to her necessary affuirs, and also, 
thereby, they, the said plaintiffs, were forced and obliged to, 
and did necessarily pay, lay out, and expend a large sum 
of money, to wit: the sum of two hundred dollars in and 
about endeavoring to be cured of the bruises,” etc. 

It is clear that the plaintiffs could nut recover for the 
wife’s personal injury, und also, for the expenses of her cure 
in the same action. On the former ground of damages, the 
husband would have no interest, while the latter would ac- 
crue to him alone. But we do not think this 
declaration open to that objection. Indeed, it may fuirly 
be doubted whether it was framed with that object in view. 
The ground of the action was the wife’s personal injury 
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alone, otherwise, she could not have been made a party at 
all, aud we think, the statement in regard to the expenses 
of her cure, may well enough be considered as descriptive 
of the extent of her injury rather than as a distinct and 
substantive ground of damages.” ae 


And the court go on to say that there being another 
and well pleaded ground of damages in the declaration, the 
insertion of a count for medical expenses could not vitiate 


the whole. The quotation and the whole opinion, beside 


establishing the principle for which we contend, illustrate 
a special embarrassment under which the plaintiff in error 
labored in the case at bar. If by demurrer to the declara- 
tion it had been objected that damages appertaining to the 
husband only were sought in that portion alleging outlays 
for medical expenses, it would be answered that the words 
did not import a cause of action, but were merely descrip- 
tive of the extent of the injury. It does not appear from 
the printed record that any evidence as to medical expenses 
and the like was offered, but yet the court in that part of 
the charge already quoted directed the jury to include 
them in any verdict for plaintiff. It is thus plain that 
whatever a first impression from a simple reading of the 


record might give, there were sought to be recovered in the 


case at bar both damages for the injury pure and simple to 


the wife, which in some states must be sued for by both 


husband and wife and in others by the wife alone, and the 
charges and expenses of her cure as also damages for loss 


of service, which appertain to the husband solely, and can 


nowhere be recovered except in a suit by him alone. In 
many, perhaps most of tle states, a married woman may 
now sue alone with respect to injuries to her separate es- 
tate, and this right has in some cases been construed to ex- 
tend to injuries to her person, but the costs and expenses 
of her illness, it is the duty every-where of the husband to 
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defray, and he is still entitled to her services, at least in 
domestic affairs, and to her society. In these, which are 
the husband’s sole perquisite or privilege, the wife can have 
no interest, and for damage to these no joint action can be 
maintained or joint judgment recovered, for the very obvious 
reason that while a payment to the wife can not discharge 
a debt to the kusband, either of two joint judgment cred- 
itors can enforce payment of the judgment. Yet in the 
case at bar a joint action was brought, as the record shows, 
for this sole damage, and a joint judgment recov.red. In 
the circumstances, if this judgment be allowed to 
stand, on what ground is plaintiff in error to escape a sec- 
ond payment to the husband for the same damage? In 
the case of Baltimore City P. Railway Co. v. Kemp and 
Wife, 18 Am. and Eng. R. R. Cases, 220, the court in their 
opinion suy, at page 221: 

„Now, according to the common law upon this subject, 
it is perfectly well settled that in an action brought 
for personal injuries suffered by the wife, the has- 
band and wife must join,-and the declaration must 
conclude to their damages, but in such action care should 
be taken that there be not included any cause of action for 
which the husband should sue alone, as for instance for 
loss of services, expenses incurred, and the like. Wie v. 


and Wife v. Gardiner, 4 M. and W. 6; Stoop and Wife v. 
Swarts, 12 Serg t. & R. 76; 1 Chitt. Pl. 82, 83.” 


In addition to the authorities already cited, we de- 
sire to call the attention of the court also to 1 Minor’s In- 
stitutes, p. 350, 3k. | 

We ask that the judgment in the case at bar be re- 


versed. : 
Respectfully submitted, 
GEORGE HOADLY, 
EDGAR M. JOHNSON, 
EDWARD COLSTON, 


Of Counsel for Plaintiff in Error. 
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IN THE 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM. A. D. 1886. 


No. 228. 
THE VICKSBURG & MERIDIAN RAILROAD COM- 


PANY, PAIxrirr ix Error, 


VS. 


MARY k. O’BRIEN AND JOHN J. OBRIEN, unn 


Huspanp. 


a Quan 


Error ro tas Ciacuit Corr or tue Unitep States ror tas Sourn- 
san Distaict og Missiseiprt. 


ARGUMENT FOR DEFENDANTS IN ERROR. 


STATEMENT OF CASE. 


This is a suit for damages brought by the defendants 
in error, Mrs. Mary O’Brien and her husband, in the 
Cireuit Court of Warren county, Miss., against the plaiutifts 
in error, the Vicksburg and Meridian railroad, a corporation 
existing by virtue of the laws of Mississippi, for damages sus- 
tained by the defendant in error, Mrs. O’Brien, on the 16th 
day of September, 1881, while a passenger on said plaintiff’s 
railroad, going from Jackson to Vicksburg. The case was 
removed from the State Court to the Circuit Court of the 
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United States for the Southern District of Mississippi, on the 
— day of March, 1882, where the case was tried before a jury. 
who returned a verdict for $9,000 for plaintiff, for which 
judgment was entered, and this writ of error was sued out by 
the plaintiff in error. 

Notwithstanding the meagre report submitted to the 
Court by the record, compared to the case as presented to the 
jury, enough will appear thereby to satisfy the Court that 
the following facts existed when the accident occurred : 

That the Vicksburg & Meridian railroad was, at the date 
ot the accident, in the worst possible condition for safely 
transterring passengers over its line, and this, too, with the 
knowledge of those who had control of it, and whose duty it 
was to see to it that its passengers were protected from such 
accidents as grew out of its then condition, and to which 
Mrs. O’ Brien’s damages were solely due. 

That the accident from which Mrs. O’Brien suffered was 
the derailment of the coach in which she was then a 
passenger, oceurring trom a broken rail resting upon a rotten 
cross tie. The rail had been in the service of the railroad 
over forty years, and the cross-tie tor an indefinite length of 
time, which can only be judged of from its rotten condition. 

That Mrs. O’Brien was seriously and permanently in- 
jured by this accident, as were others in the coach with her, 
being under treatment in Vicksburg, where she was removed 
trom the scene of the disaster, of Dr. Quin, the physician of 
the railroad, some two months, and in his opinion, when she 
was removed to New Orleans, the place of her residence, her 
injuries were of sach a character if not to last during her life- 
time, would take years for her relief. 


ARGUMENT IN REPLY. | 

The assignments of error, as formulated by the plaintiff 
in error, are as tollows, and we will discuss them seriatim: 

1. “ The Court erred in overruling the motion in arrest 
of judgment, the said motion should have been sustained and 
judgment arrested.” 

The substance of this objection is that Mary O'Brien, the 
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party that was injured, is joined by her husband as party 
plaintift in the declaration. There are difficulties in the way 
of this assignment of error that the Court will observe 
and admit. The Court will see by reference to See, 1511 
Mississippi Code of 1880, that this is the law of this question: 

“The non-joinder or mis-joinder of a Plaintiff shall not 
ho objected to by the defendant at the trial, unless he give 
written uotice thereof with his plea, stating the names of the 
person alleged to have been omitted, or improperly joined, 
and the Court or Judge, at any time before the trial of the 
issue, Whether in law or in fact, may allow the declaration 
and writ to be amended by joining the party so omitted, or 
striking out the party so improperly joined, provided the 
party to be joined or struck out shall consent thereto, and the 

ourt or Judge may impose such terms as may be thonght 
proper.” ! 

This statute could have but one object, to prevent plaintitt 
in error from taking just such advantage ot the party suing 
that is sought here. It requires that he shall not go to the jury, 
and take his chances of a verdict in his favor, and when it 
should turn out against him, to complain by a motion in arrest 
of judgment, that one of the parties to the suit was not a party, 
and ask to have it set aside on that account. It intended 
that he should deal fairly by the plaintift in the suit, and if, 
in his opinion, the suit was improperly brought, by joining 
parties as plaintiff that should not have been so joined, that 
he should file, with his plea, a notice of his intention to com- 
plain of the improper joining of plaintiff#, and if he did not 
do so a motion in arrest of judgment would come too late. 
The Court will look in vain to the record for a notice from 
the defendant, in requirement of the law we have quoted, and 
the verdict will stand despite the plaintiff in error’s motion 
in arrest of judgment. 

But apart from this statute the motion for arrest 
of judgment is not well taken. The plea to the plaintift’s 
declaration of “not guilty of the trespass in the declaration 
mentioned, and of this it pute itself upon the country, it be- 
ing in form “ex delicto,” nothing is put in issue but the “grar- 


[4] 


amen” of the complaint, and as this Court say, It is ordina- 
rily true that the general issue in an action of trespase on the 
case imposes upon the plaintiff the necessity of proving all 
the material facts averred in the declaration; but the ability 
of the plaintiff to sue is not a fact directly averred, anil, 
therefore, it can not be disposed of, under a plea of not guilty. 
In fact it is not put in issue by such a plea;” and then the 
Court goes on to discuss the subject upon its reason and 
principle. 

Packet Co. vs. Clough, 20 Wal. 528. 

Indianapolis and St. Louis R. R. vs. Horst, 3 Otto, 291. 

But we contend, under our Statute of Amendments and 
Jwfails quoted by Counsel for plaintiffs in error, plainly by 
the statute, plaintiff in error is too late with his motion in 
arrest of judgment and we ask the reading of the statue by 
the Court as set ont in the case. 

It is to obviate the technical objection of defendant to x 
„general demurrer, after verdict—just what plaintiff in error 
desires to do by the 5th ground of the motion in arrest ot 
judgment. 

2. But it is objected by the plaintiff in error The 
Court should not have allowed the statement by Dr. Quin, 
when he first saw Mrs. O’Brien, to be read to the jury. The 
Witness could have been asked what was the physical condi- 
tion of Mrs. O’Brien, at the time, and might have referred to 
the paper to retresh his recollection.” 

Dr. Quin was the physician of the railroad, under 
whose charge Mrs. O'Brien fell, by reason of the tact that he 
was the medical adviser of the corporation. He was called 
iu to take charge of those who were wounded by the acei- 
dent, and Mrs. O'Brien, finding him a skilled and scientitic 
physician, retained him as her medical adviser, as long as 
she stayed in Vicksburg: and when her husband took 
her to New Orleans, he asked Dr. Quin to give him his opin- 
ion, in writing, of his wife’s condition, at the time when she 
first came under his charge; and he gave him the statement 
in controversy here. | 

It is in writing, written by the Dr. and Counsel is whoily 
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mistaken in stating that the statement is not a part of Dr. 
Quin’s sworn statement. It is as much his sworn statement 
as any other fact, to which he has testitied in hie deposition. 


It is simply the festimony of the Doctor that his statement 
of the condition of Mrs. O’Brien was, at the date when it was 
given, and the facts were fresh in his memory. Counsel had 
the opportunity of cross-examining the Doctor on the truth of 
his statement, as rendered, it was made a part of the deposi- 
tion tor piaintifts, and he did examine him upon it; for in 
his cross-examination, counsel for plaintifts in error asked 
the Doctor this question : 


X 4. “In the light of after experience, and after ac- 
quaintance with Mra. O’Brien’s case, in what respect, if any, 
would you alter or change written opinion of November, 
1881, attached to this? What do you think of her cane’ 
Answer fully.” 


Answer to cross interrogatory 4—* I entertain no other 
opinion than that given to Mr. O’Brien in writing. I have 
not seen her for several months, and can only state, from 
hearing, that she ia not improved much. My opinion of her 
case, up to the time I last aw her, was that her health might 
be permanently injured, and that. there were some yu, 
connected with her condition which would last tor years.” 
It is hardly reasonable to suppose that Dr. Quin was par- 
tial in his statement of Mra. O' Brien’s case ; he was the med- 
ical adviser of the railroad, its agent in respect to his employ- 
ment, and nothing but the truth and his own conscience ope- 
rated with him in making his statement adverse to the inter- 
est of his principal. “And generally contemporaneous 
entries made by a third person, in their own books, in the 
ordinary course of his business, the matter being within the 
peculiar knowledge of the party making the entry, and there 
being no apparent and particular inoti ve to pervert the facts, 
are received as original evidence; though the person who 
made the entry has no recollection of the facts at the time of 
testifying; provided, he swears that he should not have made 
it, if it were not true. The same principle has also been ap- 
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plied to receipts and other acts contemporaneous with the 
payment or the fact attested.” 

Greenleaf Evid. p. 139, Redfield’s edition. 

If Dr. Quin had lost all recollection of the condli- 
tion of Mrs. O’Brien, at the time he testified, but could say 
that his statement of her condition, as furnished by him, 
was the truth, it could have been received on the trial, 
surely his deposition, with the original statement exhibited, 
and plaintiffs in error permitted to cross-examine him as to 
its correctness, and the Doctor testifying to its abso- 
lute truth, it is not strange that counsel can furnish no 
authority to support his opinion, that the Court should 
have ruled out Dr. Quin’s deposition. But apart from this 
statement, Dr. Quin's answer to the 2d and 7th interrogato- 
ries of counsel for detendants in error gives a full and con- 
cise statement of Mrs. O’Brien’s condition, at the time she 
was under his treatment; this testimony is given without ref- 
erence to what he had written before, and is certainly not 
embraeed under the objection here set out; and with the 
statement left out, the jury would have perfectly justified in 
finding the verdict for the defendants in error, and as this 
Court says in 20th Wallace, p. 528: It would be idle to 
reverse a judgment for the admission or rejection of evidence 
that could have had no effeet upon the verdict.” 

It is further objected, in this connection, that the Court did 
not exclude from the bill of exceptions the cross-interrogatories 
and their answers, propounded by the counsel for plaintiff in 
error. To use the language of counsel for plaintiff in error, 
This practice does not tend to promote justice and should 
he discouraged,” and doubtless the Circuit Judge so thought, 
when he ruled that it must be embraced in the bill of excep- 
tions, against the objections of the plaintiffs in error. It is, 
to say the least of it, a most remarkable position for counsel 
tor plaintiff in error to take; to have vielded to the objection 
would have been doing business by halves “with a ven- 
geance.” Counsel, however, does not press the point in his 
argument to the Court 

4. It is objected that the Court erred in allowing the 
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witness, Roach, to detail a conversation had by him after the 
accident, with Morgan Herbert, the engineer in charge of 
the train, at the time of the accident. The conversation 
occurred between ten and thirty minutes after the accident, 
and the idea was to prove, in this way, that the train was 
moving eighteen miles an hour. As developed, by the defend- 
ant below the track where the accident occurred was a sate 
track for trains moving at the rate of fifteen miles an hour, 
and it was shown that the train was moving at that rate of 
speed.” It is somewhat difficult to distinguish the assign- 
ment of error from the agreement of counsel, they are some- 
what mixed. 

Morgan Herbert was the engineer in charge of the engine 
at the time of the accident; between ten and thirty minutes 
atter the accident had occurred, he told Mr. Roach that the 
train was going at the rate of eighteen miles an hour, when 
the calamity tvok place. Herbert was in charge of the 
engine, and wus the only man likely to know at what rate of 
speed the train was then traveling; he was the agent of the 
corporation with liberty to fix the rate of speed of the train, 
and within ten to thirty minutes after the accident the state- 
ment was made. By every prineiple that governs res 
geste the Court properly admitted this evidence. The 
gracamen of the issue that the jury were called upon to 
try, was cause of the accident, and was it not competent for 
the jury to know, in illustration of the fact that was before 
them tor trial, what was the speed that the train was going, 
at the time the casualty occurred? If so, who was the best 
authority on that point, if not the engineer of the train, 
whose duty it was to know what speed the train was making! 
Within ten to thirty minutes after the accident, just as soon 
from the nature of the case it could be done, he was applied 
to by the witness Roach to know what was the speed of the 
train, and he replied “eighteen miles an hour.” The state- 
ment does not fall within that class of declarations which 
“are mere narrative of a past transaction, as counsel would 
argue to Court. 

1 Greenleaf Evid. p. 126. 
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It has a present and contemporaneous existence with the 
fact in controversy, between the parties, and it is called tor in 
illustration of the circumstances of the accident that form the 
basis of the action that the jury were to investigate. The short 
space of time between the accideat and the declaration, and 
the circumstances of what was declared, took the case from out 
the ruling of the Court in the case of the Packet Co. va. Clough 
24 Wall. 528. In this controversy days had been allowed to 
elapse after the accident complained of, and the declaration ot 
the Captain of the Packet Co., and the declaration was merely 
what sub-employees of the Packet Co. failed to do for the pro- 
tection of Mrs. Clough. The Court says “ A Captain of a passen- 
ger steamer is empowered to receive passengers on board, but 
it ia not necessary to this power that he should be authorized 
to admit that esther his principal, or any servant of his prinecpal 
has been guilty of negligence in receiving passengers. There is 
no necessary connection between the admission and the act.” 

If this statement of Herbert, the engineer, was at all 
important in the case, it was clearly res geste, because it 
was given at the time required by the rules of evidence, and 
it pertained to what was peculiarly within his knowledge, 
and not within the knowledge of any other agent of the cor- 
poration. This Court cites, with approval, the rule furnished 
by Mr. Justice Story in these words, “ Where the acts of the 
agent will bind the principal, then his representations, decla- 
ration and admission, respecting the subject matter, will also 
bind him, it made at the same time, and constituting a part 
of the res gesl@, 

Story on Agency § 434. 

Aud we submit that the rule, as here laid down, admit 
the statement made by the engineer Herbert. 

1 Greenleaf Evid. § 108. , 

“The declaration of a person who is wounded and bleed- 
ing, that the defendant has stabbed her, made immediately 
after the occurrence, though with such an interval of time 


as to allow her to go up stairs from her room to another 


room, is admissible evidence after her death, asa part of the 
res geste, 


rr 


. 
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Commonwealth va. Melike, 8 Cush. 181. 

“ Declarations to become a part of the res geste must 
have been made at the time the act was done, which they are 
supposed to characterize, and have been well calculated to 
unfold the nature and quality of facts they were intended to 
explain, and so to harmonize with them as obviously to con- 
stitute one traimaction.” 

Enos va. Tuttle, 3. Conn. 250. 

In the case of Meek va. Berry, reported in 7 George, 190 
Mississippi, and cited by couneel for plaintiff in error, and in 
which thie whole subject of res geste underwent a very 
exhaustive . iination, the Court had this to say upon the 
subject: “The inherent difficulty of the subject, and the 
neceasity of referring the discussion of each case to its own 
particular circumstances, without the aid of “any precise 
general rules to guide us in our judgment, would seem to 
commend in these cases a very cautious exercise of the 
reversing power, for tribunals whose advantages are greatly 
superior to ours, in the ascertainment and minutest compre- 
hension of these particular circumstances, which are regarded 
as giving illimitable variety and difficulty on the subject, to 
the rules of the decision which should guide them, it would 
seem safer to defer much to their discretion.” 

In the course of the trial below ‘there was other proof 
showing that the schedule time between Jackson and Vicks- 
burg was two hours and thirty minutes, and the distance 
between the two points 45 miles, page 12 of the Record, 
and that “the rate of speed did not exceed fifteen miles an 
hour, and that the train, at the time of the accident, was run- 
ning at that rate of speed.” Record p. 20. 

This proof evidently was given by witness of the defend- 
unt ou the trial below, and the force and weight of the testi - 
mony pre. and con. was properly to be weighed by the jury, 
under the rulings of the Court. Can this Court say, with 
what is before them of the case by the Record, that the state- 
ment of the engineer, Herbert, weighed one particle with 
the jury in the verdict that they rendered? The case of 
Kramer vs. State, 61 Miss., cited by the counsel for the plaintiff 
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in error, is not in point. That was a criminal case, in which a 
man was being tried for homicide, and the evidence, proposed 
to be introduced against the prisoner, was excluded for the 
reason “that a sufficient time had elapsed for the tabrication 
of them by the decensed.“ 

It is submitted, a much more stringent rule will be 
observed in criminal trials, as to this subject of res gesta 
than in civil cases, for reasons which it will be superfluous to 
recite to this Court. In the oase last cited, the Court says. 
admitting the necessity of the rule adverted to, even in crim- 
inal cases, “ There are, and, in the nature of things, must be, 
many cases in which proposed testimony lies so near the Iii. e 
that it ie difficult to determine upon its competency, but such 
is not the case here.” 

If the testimony had any weight with the jury, it was 
competent fur them to consider it in any view of the case. 

6. It is further objected that “the Court erred in allowing 
the reading ot Raworth’s report to the stockholders of the 
company as evidence. It was not competent. The writer of 
the report was in the court room as a witness, and should 
have been examined had the plaintiff desired to establish the 
facts set out in the report. The report was doubtless based 
not upon personal knowledge but upon information derived 
from inferior servants of the company.” To determine the 
question whether the testimony was properly admitted, we 
have first to inquire who was Mr. Raworth, and the place in 
the corporation that he filled; and second. what was his tes- 
timony. Mr. Raworth held the position of “Superintendent” 
ot the Vicksburg and Meridian railroad. At the risk of be- 
ing tedious, we will briefly state what the duty and 
employment of a “Superintendent” of a railway should 
be. He should keep himself informed of the material 
of the road, and especially to be intormed as to the 
condition of the track, for it is to him the corporation 
looks, and to him only, in case it needs repair. It is bis duty 
to report to the stockholders of the corporation, from time to 
time, the performance of this duty, and to state whether or 
not the condition of the road is such that those who travel 
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upon it can do so with safety to lite and limb, He te the 
agent of the corporation, whose duty it is to make this report, 
because he alone knows what he reports. It is within the 
scope of his employment, and when made and delivered binds 
his principal as part of the rea geste, This duty of reporting 
to the stockholders Mr. Raworth performed on the lat of 
March, 1880, and it is reasonable to suppose that this was the 
last report that he made, up to the time of the asecident, 

The nature of the testimony set out in the report can be 
seen by the report itself, Kecord pp. 12, 13 and 14, and we 
think we did not overstate the purport of it, when, in the 
beginning, we asserted that it showed that the Vicks- 
burg & Meridian railroad was in the worst possible condi- 
fron to insure the safety of those whose business made it nee- 
essary for them to travel upon it, and that the stockholders 
of the road were fully advised, a year before the accident, by 
the only authority that they looked to aud held responsible 
tor the condition of the track, in what situation is was. The 
burden of the condition of the track was lifted, by the report, 
from Raworth the Superintendent's shoulders, and placed upon 
those of the stockholders, the responsible parties in this suit. 
As to what appears thereby, Mr. Raworth declared that the 
improvements of the railway track were but u maksbift” in 
the way of repair and betterment: of the road. The road 
was only 145 miles long from Vicksburg to Meridian, aud 
Kuworth in his report save: “ You (the stockholders) have 
I miles of fifty-pound rail such lemnated.” which means, 
in other words, worn vat. This rail. he goes on to say, * has 
heen in constant service for twenty-one vears, and the ouly 
renewal is over one mile, or about eighty-tour tens.” He 
save: There are twenty-five miles of vour track made of 
iron laid down uon the road orginally. and fer-, youre 
iw serrice. Ite original weight was forty-five pounds to the 
vard: wow i is almost entirely worn ot, and when taken up e 
only tit for the rolling mill. This old rail should be conewed 
ut once, and the track put in condition to make reasonable 
speed.” The report goes on to say: “ Keonomy has been the 
principle that has guided the management in every depart- 
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ment, and so rigidly has this principle been enforced that we 
find ourselves in the condition that means must be employed 
and money spent to enable the road to be operated at all.” This 
report was made at a time when there could be no doubt of 
its honesty. - It came from the agent ot the corporation whose 
duty it was to make it, the matter reported being peculiarly 
within his knowledge. When laid before the stockholders, it 
became as much their act, and bound them as fully under the 
law, as if it was the combined admission of each of the stock- 
holders. When we take into consideration what the record 
declares was the tact, (Record p. 14) that the broken rail and 
rotten cross-tie, which caused the accident, waa at the point 
where the rail was “forty-two years in the service, whose orig 
inal weight was forty-five pounds to the yard, now it is 
almost entirely worn out, and when taken up is fit only for 
the rolling mill, * * * and that no recommendations of 
the report had been carried out on this part of the road by 
the company before the accideut occurred,” establishes the 
liability of the road conclusively, to any impartial mind. 

Greenleaf Ev. 5113114. 

Counsel argues that this proof was met by detendant, by 
showing that the broken rail had been, “with others, on some 
portions of the track, taken ap and welded some years prior 
to the accident; that the defendant was engaged in laying 
new rails on this portion of the track, and had approached 
near to the point at which the accident occurred within one 
mile and a half of it.” 

Plaintifts brief, p. 20. 

It is enough to say, in answer to this logic, that this does 
not account for the rotten cross-tic, and that it would have 
been better for the railroad, and tar better for Mes. 
O'Brien, it the rail had been substituted by a new 
one, and a new eross-tie supplied. And it is hard to 
understand how Mrs. O’Brien was benefited by the laying 
of new rails, « mile and one half from where the accident happened, 
or how this tact in any way tends to relieve this corporation 
of the consequences of the broken rail and rotten eross - tie 
where the accident did oceur. 


ee 2 1 
e eee en Qh ses 
. „ * Sieg 1 


[13] 


Counsel for plaintitt in error argue that “the Superinten- 
dent could and should have been introduced to prove the facts 
as stated in his report.” Raworth was on the stand, (see rec- 
ord 19,) and it strikes us that it was the duty of the defend- 
ant, who introduced him, to prove that the report, which had 
been read and admitted by the witness, was not true. But 
the proof was made, by the defendants in error. The direct 
question was asked him, “if the report was not made by him, 
and if it fairly represented certain portions of defendant's 
road at the time,” he made answer in the affirmative. 

The statement of counsel for plaintiff in error, that “Mr. 
Raworth was not dead, and is not shown to have had any 
personal knowledge of the facts embraced in the report. Doubt- 
less it was based npon the statement of the engineer, or other 
officer, charged with the reparation of the track, and at best 
hearsay—second-hand evidence—which is never allowed 
where direct evidence is at hand.” 

Brief p. 21-22. 

It is enough to say, in answer to this, that Mr. Raworth 
was on the stand as defendant’s witness, and if the report, 
signed and testified by him as correct in every particular, 
“was only hearsay or secondary evidence,” it was within the 
power of the plaintiff in error to have shown that fact. It did 
not do it, and it reste only on declaration of Counsel, that the 
testimony was of the character of hearsay. Certainly the 
Witness said otherwise. 

7. It is objected that “the Court erred in not allowing 
the reports of the President and Secretary of the company to 
be read after allowing that of the Superintendent to go be- 
fore the jury. The whole pamphlet should have been read or 
nove. The reports of the other officers were explanatory, 
and tended to show that the railroad company was doing all 
that it could to repair ite track.” 

It no where appears by the record that Raworth’s report 
was embraced in the same pumphlet with the reports of Rigby, 
the President, and Vosburg, the Secretary, as counsel tor 
plaintiff in error would put it. The only reference that is 
nade in the record is fuund at p. 15, where it says “the report 


[14] 


of said Raworth was connected with the report of Thomas 
Rigby, President of defendant company, and W. Vosburg, 
Secretary and Treasurer thereof, all of which reports were 
made to the stockholders of said company at the annual 
meeting in March, 1880.” It does not appear thereby that 
the same pamphlet embraced all the reports. This question 
is of no particular value in discussing the merits of the case, 
and is only referred to, to state the record accurately. 


It is not difficult to see what counsel for plaintiff in error 
hoped for, in getting the excluded testimony before the jury. 
It would have aftorded him an opportunity of arguing to 
them that the stockholders were doing all in their power with 
the means they had in hand, to put the road in a condition of 
decent repair, and had advanced needed repair within a mile 
and a half of the scene of the wreck, where Mrs. O’Brien was 
disabled. How this argument could help the railroad, in the 
emergency that this accident placed it, under the law, is beyond 
our comprehension. It only shows to what straits the 
plaintiff in error is reduced in this case. It is certain that the 
railroad had been built forty-two years, for this very rail thut 
broke had been doing service that length of time; the rotten 
cross-tie the record leaves in doubt as to when it was placed 
there. The report of the Secretary and Treasurer shows for the 
preceding year the net revenue of the road was over $80,000, 
but it had all to be consumed in old debts, according to the 
report of Mr. Rigby, the President, and this at the risk of the 
life and safety of its passengers. It this $80,000 had been used 
in repair of the road, this mile and a half that was left incom- 
plete would have been repaired, and the accident to which 
this suit relates would have been avoided. This Court will 
determine whether the court erred in excluding from the con- 
sideration of the jury these reports, irrespective of the fact 
whether the report of Raworth was proper testimony or not. 
They had no connection, one with another, and because the 
report of Raworth was admitted or rejected, can cnt no figure 
in the determination of the question as to the admissibility of 
the reports in question. We respectfally submit that it was 
clearly incompetent to admit them to the jury, as the pecun- 
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iary condition of the road could, in no possible event, have 
weighed one particle in the determination of the case. 

8. It is objected that “the Court erred in allowing the 
plaintiff below to prove by Raworth, that he made a similar 
report to the company in 1874.” This assignment of error 
grows out of the following question, asked Raworth—“Wit- 
ness was further asked if he had not made a similar represen- 
tation to the management in 1874,” but this question was ob- 
jected to by counse! for detendant below, and the Court having 
overruled the objection, defendant excepted. (Record p. 19.) 
But it nowhere appears in the record what the answer of the 
Witness was; it may be he answered yes, or it may be he an- 
swered no—the record does notshow. This court can form no 
idea from the record what the witness stated in reply. This 
assignment, therefore, is without avail when we consider the 
7th section of the 21st rule of this Court, which is as follows: 
„When the error is alleged as to admission or rejection of 
evidence, the specification shall quote the full substance of 
the evidence offered, or copy the ofter as stated in the bill ot 
exceptions. Any alleged error not in accordance with these 
rules will be disregarded.” 

If the answer was “no,” it was in favor of the defendant 
below, and it could take no advantage of the error. 

Bethel vs. Mathews, 18 Wall. p. 1. 

45 Miss. Reports, p. 66. 

9. It is finally urged by counsel that “the Court erred in 
refusing to give the special charge asked by the plaintiff in 
error, and found on page 21 of the printed record. The 
whole case should have been made to turn upon that charge, 
and if the jury believed the facta stated, they ought to have 
found for the defendant. The refusal to give this charge 
almost necessitated a verdict for the plaintift below.” 

Admitting , for the sake of argument, that error 
occurred in the charge complained of, we think plaintiff in er- 
ror is estopped by the record, as it appears there, and waived 
his right to complain of this charge given by the Court. On 
page 21 of the printed record, we find just what occurred at 
the time the charge was given, and which immediately fol- 
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lowed the charge that counsel for plaintiff in error asked of 
the Court. 

This request was made of the Court before its presen- 
tation of its charge to the jury and refused, but was consid- 
ered by the Court in preparing its charge. The Court de- 
clined to give the charge employed by counsel, but prepared 
a charge in writing which was read to the jury, in the hear- 
ing of counsel for both parties, and when the same had been 
read, counsel for defendant aunounced to the Court that he 
was satisfied with the charge of the Court as given, and made 
no further request or objection in reference thereto.” The 
charge given by the Court was as follows: (Here follows the 
charge as delivered by the Court.) What was done is very 
manifest from the recital in the record, and is as of much au- 
thenticity as the judgment that is sought to be reversed. 
Counsel for defendant below not only acquiesced in the charge 
as delivered by the Court, but expressed himself satisfied with 
it and made no other request or objection in reference therete. 

Now, with this “ waiver” or“ admission of record, in the 
case, Will the Court allow any complaint of the charge? We 
think not. If there was anything in the charge that is objec- 
tionable, counsel should have made it known to the Court at 
the time it was proposed to be given. and aftorded the oppor- 
tunity of modifying it, but he did not do this, he expressed 
himself as perfectly satisfied with the charge proposed to be 
given, and without objection submitted and acquiesced in the 
giving of it. As far as the Court is concerned it was a 
waiver. It was important too, to the defendants in error, 
that he should have given this opportunity to the Court. 
They were most vitally interested in the charge 


— — and supposed, as they had every right to 
suppose, that «tefendatft’s’ counsel below was satisfied with 
it, as he had expressed himself to that effect. If coun- 
sel for the defendant below, had not thus expressed himself, or 
had even remained silent. Counsel tor plaintifts below would 
have taken the charge, unless modified, with any consequences 
that it entailed. That would have been fair, but as the case 
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now stands, can it be thus characterized? Counsel complains 
“ that this statement was forced in the bill of exceptions as 
this Court can and will understand, in order to fix a waiver of 
the exception, and estop us from here inaisting upon it.” Briet 
p. 8. This is a grave charge to bring upon the Court below, 
that it forced in the bill of exceptions, anything that did not 
properly appear there. We take issue with counsel as to this, 
and stand by the record, as plaintift in error has presented it. 
At page 27, 28, of the Brief, counsel moderates his tone some- 
what. He says: “Nor is it shown from anything in the rec- 
ord, that the exception taken were waived by counsel for 
plaintiff in error. The idea that assent expressed, when an 
attorney could not help himeelf, and desired to be respectful, 
should be of greater efficacy than assent growing out of silence, 
and amount to release of error, distinctly relied upon at the 
time, seems to us to be fancitul to suy the least of it.” 

We assert that counsel for plaintiffjn error, can not now 
be heard to complain, under this assignment of error, that he 
did not do what justice to the Court, and defendant in error 
required him to do. He not only did not remain silent, but 
upon the contrary, expresees himself satisfied with that of 
which he now complains. [t was “an agreement” with Court 
and plaintift in the Court below, shown by record, that he 
would do no such thing: 

Muolor vs. American Life Ins. Co., 111 Otto 335 

Swaim vs. Seamens, 9 Wall. 254. 

Walker vs. King, 1 How. Miss. 17. 

Gregg vs. Von Phul. 1 Wall 274. 

In this last case the Court say “ The primary grounds ot the 
doctrine is that it would be a fraud in a party to assert what 
his previous conduct had denied, when in the faith of the de- 
nial others have acted.” 

The Supreme Court of this State say upon, this question 
of estoppel: “ There is a wide difference between encourage- 
ment and silence. It is only when silence becomes a fraud 
that it operates as an estoppel.” 

Stanton vs. Bryant, 55 Miss. Rep. p. 261. 

It is difficult to see wherein lies the principle of what 
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would operate as mye of fact, and that of law. In 
either case it is the harshness of what would otherwise be the 
rule, that is sought to be obviated. In Holly vs. Young, 68 
Maine Rep. 216, reported aleo in 28 American Rep. p. 40, 
the Court say: “ That an admission made, at the first trial if 
reduced to writing or incorporated in the record of the case, 
will be binding at another trial of the case, unless the pre- 
siding Justice, in the exercise of his discretion think proper 
to relieve the party.” 

It is proper to call the attention of the Court to what 
appears on page 28 of the Record, “ at the time at which the 
Court referred to give the above specified charge, as requested 
by counsel, the latter excepted, and the latter now tenders 
his third bill of exceptions which he prays, &c.” We will 
leave the Court to decide, whether this statement of the fact 
under discussion, should be of greater weight, that what ap- 
pears on page 23 of the Record, giving particularly, and 
more in detail, what transpired at the giving of the charge to 
the jury by the Court, for it is certain that they are wholly 
inconsistant, and one or the other cannot be true. 

The charge asked by counsel for the plaintiff in error, 
which will be found on page 21 of the Record, simply gave 
the jury the option of discrediting wholly the witness Smith, 
or believing him, and finding for the defendant below, and 
this too with all that the record shows were the facts, 
und such facts as was presented to the jury, that the record 
fails to disclose. 

Counsel say—page 23 of his brief: “Certainly the facts 
being conceded the plaintiff had no case, and defendants are 
entitled to judgment we are very far from conceding what 
counsel states the facts to be, and prefer to be governed by the 
statement in the record. 

Let us analyze the charge that the Court refused to give! 
Smith was the only witness who proved that the charge sets 
out. This is evident from the nature of the testimony. He 


was the only one who passed over the road “about the close 


of the day,” and saw what he supposed was the condition 
of the track. The charge declares . “ If the jury believe from 
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the evidence that R. H. Smith, the section master of defendant, 
having charge of that section of defendants track on which the 
accident occurred, was a competent, educated, prudent, careful 
and skillful seetion master,” with no one to speak of his com- 
petency but himself, it is uot surprising that he possessed 
the qualities that he is here loaded with. That in the dis- 
charge of his duty as such section master, he passed over and er- 
amined, and inspected that part of his section where the accident 
occurred, and to all appearances said section was in a safe road- 
worthy condition, for the passage of the passenger train the fol- 
lowing morning, which moves at the rate of fifteen miles an hour.” 
It was manifest to the Court that retused the instruction, 
that the road was not in a safe” condition, for the accident 
developed the fact, that there was a rotten cross-tie, and a bro- 
ken rail, and the Court properly refused to take from the 
jury, the facts that the record shows, and substitute other state- 
ments, to give counsel who asked the charge, the option say- 
ing to them, that they were concluded by the instruction of the 
Court, and must find accordingly. “ That the defect in the rail, 
afterwards broken, was a latent defect undiscernable by external 
observation, and which could only be discerned by taking up the 
rail and breaking it. This is the grtst of this charge, and we 
detect errors in it, that fully vindicates the Court in refusing 
to give it as asked. In the first place it lays the whole blame 
of the accident to a broken rail, and says nothing of the rof- 
ten cross-tie. It charges further, that this defect in the ru. 
was a latent defect, and assumes that it was “ undiscernable by 
external observation, which could only be discovered by tak- 
ing the rail up and breaking it. 


. The record cites, on page 20: “That there 
was also proof to show the very reverse.” It will be seen 
ulso, that the proof in the cause was. “That Smith passed 
over his section of defendant’s track, including the point at 
which the accident occurred, and discerned nothing to attract 
his attention or remotely suggest that was or could be any 
danger at the point to the passenger train, that was to pass 
over his section in the morning about daylight.” Record p. 
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20. This is merely negative testimony, and the repudiated 
charge states it as a fact, that stands out prominent in the 
case. | 
“ That on the morning of the accident the locomotive, tender, 
baggage and smoking car attached to train, passed over the rail 
safely, and that the rail gave way under the ladies’ coach of the 
train, because of the latent defect in it, not discernible by external 
observation, and only disvernible by taking it up and breaking it; 
the train was running at the rate of fifteen miles an hour, they will 
find for the defendant.” The counsel rings the “latent defect 
of the rail in all its changes, and seems determined to get 
this in as an established and only fact before the jury—and 
seemingly to avoid what the record admits as true, that the 
rotien cross-tie cut as much figure in the disaster as the rail 
which was broken, and was probably the main cause, for if it 
ha | been sound, the remainder of the train might have passed 
over in safety, but being rotten, it was bound to give way at 
some time, and did so when the ladies’ coach was upon it. 
This cross-tie was the only support of the rail in its “laminated” 
condition, being “only fit for the rolling mill,” it gave 
way and brought on the disaster. All this because Mr. Smith 
“discerned nothing to attract his attention or remotely suggest that 
there was or could be any danger at that point to the passenger 
train, notwithstanding Raworth, with all the earnestness that 
he could control, impressed it upon the stockholders more 
than a year before, that the track was unfit for passenger 
travel. Counsel say (p. 24 of his brief), We concede that 
when the rails have been in use as long as they could with safety 
be used, it would be the duty of the company to take them oft 
the road antil repaired and made sufficient and safe. But 
that duty had been discharged in this case to the extent of the 
company’s ability.” The counsel admits away his whole 
case, by this admission. What the law requires of rail- 
roads is to keep their track in a safe condition, for those 
who are compelled to use them—this tney must do, and ad- 
mits no such rule in violation of the requirement as Counsel 
would make. To say that the company’s idea of its “ability” 
should be the criterion to govern in the case is, to say the 
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least of it, somewhat “fanciful,” as counsel would say. Adopt 
this as the rule in this class of cases, and it would puzzle the 
wisest of us to know, in what case the corporations of this 
character could be held liable in any action for damages. The 
action of the Court below was proper in refusing this 
instruction. 

Indianapolis & St. Louis R. R. vs. Horst, 3 Otto, 291. 

The Court in its charge to the jury said: “Under the 
statute of the State regulating railways, provides that when 
the injury is proved, it is prima facie evidence that it was the 
tault of the defendant and its employes, and throws upon the 
defendant railroad company, the burthen of proving that the 
accident did not arise from any neglect or want of skill or 
other wrong upon the part of the defendant and its employes. 
You will observe this rule of evidence in considering the tes- 
timony in the cause.” 

The Court will observe that the charge as given by the 
Court below, was not excepted to, nor is it assigned for error. 
The 9th and final assignment of error, of plaintiffs in error, is 
limited expressly to the failure of the Court to give the refused 
charge. No exception or assignment of error is made to the 
Court's charge, but counsel for plaintiff in error, in his argu- 
ment, insists that the Court should not have given in charge 
to the jury, what we have quoted above—p. 26 brief. In fact, 
the charge of the Court below, should not have been em- 
braced in the bill of exceptions, and rule 4 of this Court was 
clearly violated when it wassoembraced. ‘Each error shall be 
separately alleged and particularly specified. Otherwise it 
will be disregarded.” And again, “When the error alleged 
is to the charge of the Court, the part of the charge referred 
to shall be quoted fotidem verbis in the specification.” Secs. 5 
and 6 of rule 21 ot this Court. These rules are violated in 
the effort of counsel to discuss the charge of the Court below. 
No exception has been taken to it, and he has no right to 
discuss it. 

Apart from this objection, the record is quite full of proof 
that the corporation was guilty of neglect, in not having its 
track in a condition of safety for those who travelled upon it, 
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IN THE 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, A. D. 1886. 


No. 288. 
THE VICKSBURG & MERIDIAN RAILROAD COM. 
PANY, Prawtirr 1 Error, 


vn. 


MARY E. O'BRIEN AND JOHN J. O'BRIEN, un 
Huspanp. 


Eunon To ras Circuit Court or tue Usitep States von tux Souts- 
grax Distraicr or Mrserastrrt. 


SUPPLEMENTAL BRIEF FOR DEFENDANTS IN ERROR. 


In addition to what we said in our first brief, we wish 
to call the Court’s attention to the case of Insurance Co. vs. 
Mosely, 8th Wallace 397, which escaped our attention when 
we filed it for defendant in error. This case appears to us to 
be entirely conclusive of the propriety ot admitting the tes- 
timony of Morgan Herbert, the engineer of plaintiff in error, 
to the jury in the trial below. 

Among the cases cited sustaining the doctrine of rex 
geste as there laid down, and which we contend is appli- 
cable to case at har, is the case of the Hanover Railroad Co. 
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vs. Coyle 55, Penn. State p. 402, which, as we read it, is one 
exactly in point. That was a case, in tort, for damages 
against the railroad, where a peddler's wagon was struck, 
and the peddler was injured by a locomotive. 


This Court cites with approval, what the Supreme Court 
of Pennsylvania say, which is as follows: We cannot say 
that the declaration of the engineer was no part of the res 
geste. It was made at the time, in view of the goods atrewn 
along the road by the breaking of the boxes, and seems to 
have grown directly out of, and immediately after the happen- 
ing of the fact.” 


This declaration (say this Court) was held to be a part of 
the tran«actton itself. The declaration of Morgan Herbert, the 
engineer of the plaintiff in error, was made from ten or thirty 
minutes after the accident occurred. It would certainly 
seem, so far as the time at which it was made, a part of the 
transaction. Counsel for plaintiffs in error, find objection to 
this testimony as being a subsequent statement made by way of 
relation of the occurrence, p. 19 of this brief. It could not have 
been made before the accident occurred, and it certainly was 
made as briefly after it occurred, as in the nature of things 
it could be. He contends the proof in the case tends to show 
that the track was safe for trains running at the rate of fif- 
teen miles an Lour, p. 18 of his brief. As a consequence 
the testimony of the engineer, Herbert, that the train was 
being run at the time of the accident eighteen miles an hour, 
was properly admitted to the jury, especially in view of 
the decision of this Court in the case of Insurance Co. vs. 
Mosely. But apart from this testimony, we think there is 
proof in the record, to show the Vicksburg & Meridian 
Railroad was not in condition, at the time the acci- 
dent occurred, to run as much as ten miles an hour, 
there can be no doubt of this, and we think the Court 
will so find, upon the examination of the record. In Beaver 
vs. Taylor, 1 Wallace p. 637, the dectrine of res geste is dis- 
cussed, and this Court take very much the same view of that 
question as does the Supreme Court of Mississippi in the 


[3] 


case ot Meek vs. Berry 7 George, 190, whose opinion is 
found in our first brief p. 9. 

The case of Kraner vs. State, cited by counsel, p. 19 of the 
his brief, is based upon Field vs. State, 57 Mississippi Reports, 
p. 474, in which Courts opinion in Insurance Co. vs. Mosely, 8 
Wallace 397 ia criticised. It ie not very clearly seen, why the 
dissenting opinion of Justice Clifford should here find so much 
favor in the opinion of the Supreme Court of Mississippi, 
unless it was for the purpose of sustaining an opinion, 
that, to every reasonable mind, should have been just 
the reverse of what it was. In that case, the Mississippi 
Court admit the dying declaration of the woman, as 
to how she felt after she was poisoned, but reject 
her statement of what she had eaten an hour before, 
that tallied with other testimony fixing, upon the prie- 
oner proof of the poisoning in the case, and make its admis- 
sion by the Court below to the jury, a ground for reversal. It 
seems to us, as an instance where the judgment of the Court 
was outweighed by its sympathy, and in a case, too, where 
sympathy was in strong contrast with justice. 

THOS. C. CATCHINGS, 
Att’y for Defendants in Error. 
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OCTOBER TERM, 1885. 
No. 238. 


THE VICKSBURG & MERIDIAN RAILROAD CO., 
Plaintiff in Error. 


vs. 


MART E. O’BRIEN AND JNO. J. O'BRIEN, 
Defendants in Error. 


In error to the Circuit Court of the United States for 
the Southern District of- Mississippi. 


BRIEF FOR DEFENDANTS IN ERROR IN REPLY. 


Argument for Defendants in Error in Reply. 


It will be more convenient to discuss the errors assigned 
in the order in which they are stated. 


I. 


The motion in arrest of judgement was properly over- 
ruled. 

No claim in behalf of the husband was propounded in the 
declaration for money expended in the effort to cure the 
wife of her injuries, or for support and maintenance while 
disabled, or for loss of her services or society. 
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This is not a case where the wife presents a claim for 


personal injury, and the husband, in the same action, seeks 


to recover for damages personal to himself. 

It may be conceded that such claims should be pro- 
pounded in separate actions. mr 

In Mississippi a married womun has the same right and 
capacity to hold and dispose of property, and to bind her- 
self personally, and with reference to it, and to sue and be 
sued, as if she were not married. } 

Code 1880, # 1168. 


So far as we may judge, therefore, from the record, Mrs. 
O’Brien, in pursuance of her legal right, was suing to 


recover damages sustained by her by the personal injury. 


A part of the loss attending that personal injury was the 
money expended by her in the effort to be cured. 

The expenses alleged by the declaration to have been 
incurred for this purpose are not, in terms, stated to have 
been incurred by the husband; and, inasmuch as she had 
the right under the law to contract for and defray them 
herself, and as we are bound to presume that if they had 
been defrayed by the husband they would not have been 
improperly joined in the same suit, with the wife’s claim 
based upon the personal injury received by her, we are 
forced to construe the declaration as a statement of the 
wife’s claim only. 

That she was the sole plaintiff, and that only her de- 
mands were submitted for trial, clearly appears {rom the 
charge of the Court. 

After defining the law governing the question of liability 
by the railroad, it is as follows: 


“Tf you find for the plaintiff, your next inquiry 
will be to ascertain from the proof as to what sum 
will be a just, fair, and reasonable compensation to the 


pluintiſf for the injury she sustained by reason of the 
accident. 

“In doing so, you will take into consideration the 
expense incurred by reason of the injuries received, 
including medical bill, hire of nurse, and other ex- 
— already incurred, or which must in all proba- 

ility accrue in the future, arising from the injuries 
received ; and also the loss of time by which plaintiff 
was deprived frum attention to her domestic duties, 
and deprivation of the power of moving from place to 
place, as her business or pleasure might require; also 
the physical and mental suffering the pluintif has 
already endured, or will endure, in all human proba- 
bility, suffer in the future, growing out of the injuries 
received.” . 


Nothing is said about expenses incurred by the husband, 
or loss to him of his wife’s society or services. 
The charge concludes as follows: 


| “But if you shall find that the accident was caused 
by the negligence or wrongful conduct of the defend- 
ant and its employees, then your verdict will be for the 
plaintiff, for such reasonable damages as you may deem 
her entitled to for the injuries received under the rule 
stated. 


The jury were not instructed st all as to the rules by 
which they were to determine the clan of the husband, for 
the manifest reason that he bad propounded no claim what- 
ever. 

Dr. Quin says (p. 10, R.) that his bill ſor medical services 
was rendered for 8400, but he does not say to whom it was 
| rendered, or by whoin it was paid. 
| We must presume that it was rendered to and settled by 
| Mrs. O’Brien, since the declaration is silent on the subject. 

Under this assignment of error, therefore, it only remains 
to be considered whether the joinder of the husband in a 
suit by the wife to recover damages sustained by her is an 


error so fatal that it can be availed of in a motion in arrest 
of judgment. 

Since the code of 1880, whereby married women in Mis- 
sissippi are authorized to sue as if unmarried, Mra, O’Brien 
could, undoubtedly, have brought and maintained this suit 
in her own name. 

But it by no means follows that the effect of the statute 
is to prohibit a husband from joining in an action institted 
by the wife for a tortious injury. 

There would seem to be no insuperable obstacle to such 
joinder, for the cause of action would still be the injury to 
the wife, and the recovery would be limited to damages for 
that injury, exclusive of losses sustained by the husband, 

and for-which he alone could sue. 

The effect of the statute in this respect has never been 
passed upon by the courtsof Mississippi. 

It is respectfully submitted that the sole purpose of the 
statute was to enable married women to sue alone, and that 
it was not designed to prohibit husbands from joining 
them, if willing to do so, and if they consented to the 
joinder. 

The question has arisen in other States upon similar stat- 
utes, and there is some diversity of opinion, but nowhere 
has it been held that such joinder would be deemed fatal, 
where objected to for the first time, upon motion io arrest 
of judgment. 

The cases are collected in Stewart on Husband and Wife, 
p. 489, and, to some extent, in Michigan Central R. R. vs. 
Coleman, 20 Mich., 440. 

It is certain that such joinder of the husband, if it is 
deemed a misjoinder, cannot be availed of upon a motion in 
arrest of judgment, in view of Sec. 1511 of the Code of 1880, 
which is as follows: 


“The nonjoinder or misjoinder of a plaintiff shall 
not be objected to by the defendant at the trial, unless 


he give written notice thereof with his plea, stating the 
name of the persou alleged to have been omitted, or 
improperly joined, and the court or jury, at any time 
before the trial of the issue, whether in law or in fact, 
may allow the declaration and writ to be amended by 
joining the purty so omitted, or striking out the party 
so improperly joined, provided the party to be joined 
or stricken out shall consent thereto, and the court or 
judge may impose such terms as may be thought 


proper 


No such notice was given by the defendant before the 
trial. If it had been, doubtless, the husband would have 
been stricken out, since the suit could; under the statute, 
have proceeded without him. 

The objection presented by the motion in arrest, was an 
afterthought, and comes too late. 

The purpose of the statute is to prevent the objecting for 
misjoinder, by motion in arrest of judgment, or otherwise, 
unless notice shall have been given thereof as required, so 


that the defect may be remedied by striking out the party 


improperly joined. 


II. 


Messrs. Hoadly, Johnson and Coulson discuss the excep- 
tion to the reading of Dr. Quin’s written statement as to 
Mrs. O’Brien’s condition, as though the statement was ad- 
mitted in evidence as competent in and by itself. 

This is not the case. Dr. Quinn testified that he had ex- 
amined the written statement, and that after examining it, it 
was his opinion that he had therein correctly stated her 
condition at the time he had given it. 

The case of Russell vs. Hudson R. R. Co.,17 N. V. 184, 
cited by counsel was very different. ‘ 

There, the witness stated that the memorandum was 


made at the time of its date, and that when he made it, he 
knew it to be true. 


He did not say that he could not at the time he was 
testifying, remember the facts, nor did he testify further. 
As the Court said, “for aught that appears, the witness 
had a distinct recollection of all the facts, independent of 
the memorandum.” 

Under such circumstances, the memorandum in that case 
was clearly, improperly admitted. 

In the case at bar, Dr. Quinn simply affirmed under oath, 
what he had previously reduced to writing. 


The objection, suggested by Mr. Nugent, that because 
this statement had not previously been filed in the cause, the 
defendant had not the opportunity to cross-examine the 
witness upon it, is made for the first time in his argument 
here. 

The only objection made to it at the trial was “because 
it was not made by said Quinn under oath, and in defend- 
ant’s hearing, or with their know ledge and consent; be- 
cause it was hearsay evidence at best, and could only be 
referred to by the witness, in any event, so as to refresh his 
recollection at best, and was wholly incompetent in this 
proceeding.” (Rec., p. 9.) 

He must stand or fall by the objection made then, and 
cannot present an udditional one here. 


But leaving the contents of the written statement entirely 
out of consideration, the remaining testimony of Dr. Quinn 
is fall and complete as to Mrs. O'Brieu's injuries, so that it 
is entirely immaterial whether the statement should have 
been admitted or not. 

And the Court, taking this view of it, properly required 
the balance of the testimony of Dr. Quin to be put into the 
bill of exceptions. 

This assignment is wholly without merit. 


III. 


The 3d assignment has been discussed aloùg with the 
preceding one. 


IV. 


The Court did not err in permitting the witness Roach, 
to repeat the conversation with the engineer, wherein the 
latter stated to him that at the time of the accident, the 
train was running about eighteen miles an hour. 

The defense was a species of confession and avoidance. 

It was not pretended at the trial, nor is it here, that the 
track at the point of the accident was safe and sound, or 
that the company believed it to be safe and sound. 

It is admitted that it would not bear the ordinary sched - 
ule speed of the road. The distance between Jackson and 
Vicksburg is forty-five miles, and the regular schedale time 
between these points was two and one-half hours. 

Making no allowance whatever for stops, the train had to 
run eighteen miles an hour exactly to make the schedule. 

Allowing for stops, of course the speed must have been 
greater. 

It is not shown that the engineer, or conductor, or any 
officer of the train, had orders to lessen the speed in pass- 
ing this point, and we must presume that no such orders 
had been given, since, in view of the defense made, if any 
such orders had been promulgated, they would certainly 
have been put in evidence. 

The defense, therefore, rests wholly upon the claim that 
the track could safely bear a train whose speed did not ex- 
ceed fifteen miles an hour, and that, as a matter of fact (ac- 
cidently we must presume), ilte train, when the accident 
occurred, was not travelling at a greater speed. 
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The engineer, between ten and thirty minutes after the 
happening of the disaster, stated to Mr. Roach that the 
train was running about eighteen miles an hour. 

If there is any merit in the defense (which is denied), the 
issue as to plaintiff's right of recovery was narrowed down 
to the question of the train’s speed, and that became the 
main fact to be determined. 

For the purpose of controlling the speed, unlimited power 
was conferred upon the engineer. 

Except through him the company could not, ex necessi- 
tate rei, act in this matter. 

He was the agent of the company with plenary power. 

If he exceeded the rate of speed allowed, the company is 
responsible. 

Or, if he exceeded the speed the track would bear, with- 
out the company having informed him of its condition, it is 
aiso responsible. 

The testimony as to the speed, was therefore pertinent to 
the issue. 

The declarations of the engineer constitute the very 


fact to be proven, and are not the mere admission uf some 


other collateral fact. The company itself could not know 
the speed except from him. His statements therefore, are 
the statements of the company. 

Suppose the engineer had told the company that the 
train was going eighteen miles an bour, and the company 
had then given this information to the plaintiff. 

Upon the trial, if the statements of the company had 
been offered, could it have excluded or avo ded them, by 
saying that it knew nothing itself except what the engi- 
neer had stated, that this was hearsay, and that the only 
way to prove the speed was to put him on the stand? 

Clearly not; and yet there is no difference between such 
a case, and this, where the engineer made his statement di- 
rectly to the plaintiff, instead of through the company. 


In either case, he is the only person who could know the 
speed of the train. 

It is therefore submitted that his statements are compe- 
tent evidence to establish the speed, no matter when made, 
as being in the very nature of the case, the admissions of 
the company itself. 

Aside from this view, they were admissible as part of the 
res yestae. : 

There has been much discussion by the courts and text 
writers as to what statements are admissible in this way, 
and the views expressed by them cannot be reconciled. 

This Court has lately reviewed the authorities and taken 
an advanced position, which is commended by reason and 
justice. 

Insurance Co. vs. Mosely, 8 Wall , 397. 


Under the rule there laid down, and that in the case of 
Hanover R. R. Co. vs. Coyle, 55 Penn. Stat., 492, and that 
in 2 Bingham, cited by this Court with approval, the testi- 
mony of Roach was certainly admisgi ble. 

The engineer's statement was made in view of the 
wrecked cars and the wounded travellers, and immediately 
after the happening of the fact. It was made with refer- 
ence to the speed of the train, the regulation of which was 
the principal duty assigned to him by the company. 

It was as to a fact peculiarly within his knowledge. 

The statement could not, however, have been deemed es- 
sential to the plaintiff's case, since there was am ple testi- 
mony as to the speed of the train aside from this, and it was 
merely cumulative. 

It does not appear what testimony upon this point the 
defendant introduced. 

Mr. Nugent, in his argument here, says that the conduc- 
tor testified that the train was travelling fifteen miles an 


hour. 
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The record does not show this, but assaming it to be so, 
we would naturally infer that the engineer was either not 
upon the stand or did not testify satisfactorily. 

The defense made may be justly characterized as no 
defense at all. . 

Here was a section of rail which had been in constant 
service for forty-two years. 

The iron, if new, would have been too light to bear the 
weight of modern locomotives and trains. The rail which 
broke had been previously entirely worn out, and had been 
taken up, patched after a fashion, and relaid. 

The attention of the company had been called to the 
condition of this portion of the track by the superintend- 
ent, and they had responded to his call by patching a few 
of these old, light, worn-out rails. | 

A passenger train comes along, the rotten strip of iron, 
masquerading as a rail, is mashed by the weight, the cars 
smash up, and this lady is crippled for life. 

That is the case presented by the record. She demands 
compensation for the gross wrung done her, and is answered 
that the company is not liable, because, while the rail was 
old and worn, and unsafe for ordinary traffic, it was safe 
when passing trains ran only fifteen miles an hour, and this 
train, the conductor said, was going at that speed. 

The plaintiff and her fellow- passengers, who could not 
estimate the speed of the train, could not deny this; and 
it mattered not that the engineer had said that the train 
was going eighteen miles an hour. 

The engineer’s testimony could not be had, from some 
cause, as we infer from the record; and if his statements to 
Roach can be excluded upon a technica] rule of evidence, 
the great iniquity goes unpunished, and the plaintiff is left 
to reflect upon the injustice of a law, which permits her to 
be ruined for life by the reckless greed of a corporation, and 
furnishes no redress. 
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It is absurd to figure so precisely upon the speed of a 
train, to determine what the track will bear. 

By what reasoning can it be maintained that a track 
which is unsafe for a train going fifteen and a half, sixteen, 
seventeen, or eighteen miles an hour, becomes entirely safe 
for one going fifteen miles? 

To ask the question is to characterize the defense here as 
a sham, trick, and miserable fraud. 

It is false and rotten, and did not command the respect 


of the court or the jury. 
The verdict was for the plaintiff, not because the engineer 


testified that the train was running more than fifteen miles 
an hour, but because the track was worn out and unsafe, 


and the company knew it. 
That is the whole of this case; and the quirks and quib- 
bles invented by counsel cannot obscure the truth. 


V. 


The 5th assignment is vovered by the discussion of the 
foregoing. 
| VI. 


The report of Raworth, the Superintendent, was clearly 
admissible, to show the state of the road at that time, and 
that itscondition was known to the company. 

It was not intended by that report alone, to show the con- 
dition of the road where and when the accident occurred. 
The report. was supplemented: by other testimony showing 
that the track which gave way was part of the section so em- 
phatically condemned by the superintendent in March, 1880, 
and that its condition meantime had not improved. 

The objection made to its introduction (Rec. p. 14), was 
that it “ was not competent in any event to charge defend- 
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ant with an injury received at a particular point of the 
track; and that it was made at a period of time too remote 
from the date of the disaster.” a 

This objection was fully met by the additional testimony 
connecting the report directly with the particular part of 
the track where, and time when, the disaster occurred. 

The proposition pressed by counsel, that Raworth should 
have been introduced to prove the facts stated in bis report, 
was not made in the court below and cannot be considered 
here. The same is true as to the suggestion, that the report 
should: have been rejected, because it was not shown to 
have been based upon his personal knowledge. 

They may be answered, however, by calling attention to 
the fact, that Raworth was put upon the stand by the de- 
fendant, and that upon being interrogated thereto by plain- 
tiff, he stated (Rec., 19), that the report of March, 1880, 
represented fairly certain portions of defendants’ road at 
that time.” 


VII. 


The reports of Rigby and Nesburg, the president and 
secretary of the corapany, were properly excluded. They 
could have shed no light whatever upon the issue in the 
case, had no connection with Raworth’s report, and being 
the statement of agents, were not admissible in behalf of 
their principal. 


VIII. 


The eighth assignment is frivolous, because the rec- 
ord does not show what answer, if any, Raworth gave to the 
question, as to whether he had made similar representations 
to the company in 1874. 

It cannot be known, therefore, whether the defendant 
was injured by the question or not. 
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13 
IX. 


The court properly declined to charge the jury as re- 
quested by counsel tor the defendant. 

In the first place, the request refused, assumed, as a fact 
proven or admitted, that if the train was only moving at 
the rate of fifteen miles an hour, the defendant was not lia- 
ble, whereas, the testimony was conflicting upon this point 
and it was part of the issue the jury were to try. 

It did not leave it to the jury to say, upon all the testi- 
mony, whether the speed at which the train was going, was 
in any sense, an important consideration, but made it their 
duty to acquit the defendant, if the speed was only fifteen 
miles an hour. 

In the second place, the charge eliminates entirely all 
consideration of the excessive age of the broken rail, its 


lightness, the weight of the modern rolling stock, etc., and 


lays it down as a matter of law, that the company was not 
liable, so long as external observation detected no weakness. 

A rail fifteen years old might, so far as external appear- 
ances go, seem to be sound and strong, but no engineer 
would say it was sound if he knew its age. 

Here, the company kuew the age of the broken rail, knew 
that it had previously worn out, and been welded to make 
it capable of further use, and no matter what its external 
appearance may have been, the jury were entitled to con- 
gider these things in determining whether the rail was suf.- 
ficient, and whether the company exercised reasonable pru- 
dence in continuing to use it. | 

In the third place, the request, if given, would have ex- 
cluded from the jury all consideration of the effect which 
the rotten cross-tie may have had in causing the accident. 
That may have caused the derailment of the train without 
reference to the strength of the iron rail, or the speed at 
which the train was moving. 
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But counsel are precluded by the record from urging 
here the exception taken to the refusal of the Court to 
grant the request. 

The record shows (Rec., 21) that this refusal was before 
the Court had given its own charge, and the exception was 
then taken. 

After this the Court charged the jury, and the request 
refused was considered by the Court in preparing ita charge. 

Its charge was “ read to the jury in the hearing of coun- 
sel for the parties, and, when the same had been read, coun- 
sel for defendant announced to the court that he was satis- 
fied with the charge of the Court as given, and made no 
farther request or objection in reference thereto.” 

Here was an express waiver of the exception he had 
taken to the refusal of his request. 

He was satisfied with the charge as given. That is, he 
asseuted to it as a full and fair statement of the law, and 
waived his exception. 

The record (p. 22) shows that he took an exception, and 
that is true; but he waived it after having taken it. 

Objection is now made to so much of the Court’s charge 
as instructed the jury that Sec. 1050 Miss. Code of 1880, 
cast upon the company the burden of showing that the 
accident did not result from negligence. 

No exception was taken to the charge when given, and 
none can be urged here. 


The writer has only been recently connected with this 
case, and the other briefs filed here for defendants in error, 
though signed by him, were not prepared by him. He 
simply signed them to accommodate counsel who tried the 
case below. 

This by way of apology for this brief, which might other- 
wise seem to be the third prepared by the same person. 

T. C. CATCHINGS, 
of Counsel. 
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FIRE ASSOCIATION OF PHILA. VS. PEOPLE OF THE STATE OF R. Y. 1 


1 To the Honorable Samuel Blatchford, Associate Justice of the 
Supreme Court of the United States: 


And now comes The Fire Association of Philadelphia, by Evarts, 
Southmayd & Choate, its attorneys, and complains that in the record 
and proceedings, and also in the rendition of a judgment of a plea 
in the suit between The People of the State of New York, plaintiffs, 
and The Fire Association of Philadelphia, defendant, which is in 
the supreme court of the State of New York ona remittitur from the 
court of appeals of the State of New York, being the highest court 
of law — equity of the said State in which a decision could be had, 
remitting to the said supreme court of the State of New York, the 
record in the said suit with an order reversing a judgment thereto- 
fore rendered in the said supreme court on the 14th day of Febru- 
ary, 1883, in favor of the defendant and against the plaintiffs for 
the sum of ninety-eight dollars and seven cents, and directing that 
a judgment be entered in favor of the plaintiffs against the defend- 
ant for the sum of thirteen hundred and forty-eight dollars and 
forty-five cents, together with interest and costs, and that the same 

be enforced, upon which direction a judgment of reversal 
2 was entered in said supreme court of the State of New York on 

the 9th day of May, 1883, with costs, in the sum of one hundred 
and eighty-four dollars and five cents, wherein was drawn in question - 
the validity of a statute of the said State and of an authority exercised 
thereunder, on the ground of their being repugnant to the Consti- 
tution or laws of the United States, and the decision was in favor 
of such their validity, all of which appears in the record and pro- 
ceedings in said suit, manifest error hath happened to the great 
damage of the said The Fire Association of Philadelphia. 

Wherefore the said The Fire Association of Philadelphia, by its 
attorneys aforesaid, prays for the allowance of a writ of error and 
such other processes as may cause the said error to be corrected by 
the Supreme Court of the United States. 


EVARTS,.SOUTHMAYD & CHOATE, 


Attorneys for Petitioner. 
Allowed June 23d, 1883. 
SAM’L BLATCHFORD, 
Associate Justice of the Supreme Court 
of the United States. 


3 Due & timely service of a copy of within petiton is hereby 
admitted. 
ALBANY, ——, 1883. 


Received by mail June 30, 1883. 
LESLIE W. RUSSELL, 


Attorney General, Att'y for the People. 


Endorsed :] U. S. Supreme Court. The Fire Association of Phila- 
delphia, plaintiff in error, against The People of the State of New 
York, defendants in error. Petition. Evarts, Southmayd & Choate, 
att’ys for pl'ff in error. 
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4 UnITepD SraTes OF AMERICA, 88: 


The President of the United States of America to the justices of the 
supreme court of the State of New York in and for the third judi- 
cial district of said Siate of New York, Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said supreme court before 
ou, or some of you, on a remittitur from the court of appeals of the 
tate of New York, being the highest court of law and equity of the 
said State in which a decision couid be had, remitting to you, or 
some of you, the final decree or judgment of said court to be en- 
forced in the suit between The People of the State of New York, as 
plaintiffs, and The Fire Association of Philadelphia, as defendant, 
wherein was drawn in question the validity of a statute of said State 
and of an authority exercised thereunder, on the ground of their 
being repugnant to the Constitution or laws of the United States, 
and the decision was in fuvor of such their validity, a manifest error 
hath happened, to the — damage of the said defendant, as is said, 
and as appears by its complaint, we, being willing that such 

5 error, if any hath been, should be duly corrected, and full and 

speedy justice done to the parties aforesaid in this behalf, do 
command you, if judgment be therein given, that then, under your 


seal, distinctly and openly, you send the record and p in 


aforesaid, with all things concerning the same, to the justices of the 
Supreme Court of the United States at the Capitol, in the city of 
Washington, together with this writ, so that you have the same at 
the said place befure the justices aforesaid on the second Monday of 
October next; that the record and proceedings aforesaid being in- 
spected, the said justices of the Supreme court may cause further to 
be done therein to correct that error what of right and according to 
the law and custom of the United States ought to be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this twenty-sixth day of June, 
in the year of our Lord one thousand eight hundred and eighty- 
three, and of the Independence of the United States the one hundred 
and seventh. 

[Seal of the U. S. Circuit Court, Northern District N. T.] 
WILLIAM H. BRIGHT, 
6 Clerk of the Circuit Court of the United States of America 
for the Northern District of New York, in the Second Circuit. 


The foregoing writ is allowed. 
June 280 1883. 


SAM’L BLATCH FORD, 
Associate Justice of the Supreme Court of the United States. 


7 Service of a copy of within writ of error is hereby admitted. 


LESLIE W. RUSSELL, 
Att'y Gen'l, Att’y for Def t. 


[Endorsed:}] U. S. Supreme Court. The Fire Association of Phila- 


Albany, June 29, 1883. 
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delphia, — in error, against The People of the State of New 
Vork, defendants in error. Writ of error. Evarts, Southmayd & 
Choate, att’ys for pl'ff in error. 


8 Case Agreed Upon and Submitted Under Section 1279 of the Code 
of Civil Procedure. 


Supreme Court, Albany County. 


THE PEOPLE OF THE STATE OF NRW YORK 


v8. 
THE Fire ASSOCIATION OF PHILADELPHIA. 


Leslie W. Russell, attorney general, plaintiffs’ attorney. 
Evarts, Southmayd & Choate, defendant’s attorneys. 


9 STATE OF New YORK, 88: 
Court of Appeals. 


Pleas in the court of appeals, held at the capital, in the city of Al- 
bany, on the first day of May, in the year of our Lord one thou- 
sand eight hundred and eighty-three, before the judges of said 
court. 


Witness: The Hon. William C. Ruger, chief judge, presiding. 
E. O. PERRIN, Clerk. 
Remittitur, May Ist, 1883. 


10 Tux Prorrx or THE State or New-York, App'l'ts, 
ag st 
THF Fire AssocraTION OF PHILADELPHIA, Resp d't. 


Be it remembered that on the fourteenth day of February, in the 
rear of our Lord one thousand eight hundred and eighty-three, The 
People of the State of New York, the appellant in this action, came 
here into the court of appeals, by Leslie W. Russell, attorney-gen- 
eral, &c., their attorney, and filed in the said court a notice of ap- 
peal and return thereto from the sag of the general term of 
the supreme court of the State of New York, and The Fire Associa- 
tion of Philadelphia, the respondent in said action, afterwards a 
peared in said court of appeals by Evarts, Southmayd & Choate, its 
attorneys. : 

Which said notice of appeal and the return thereto, filed as afore- 

said, are hereunto annexed. 
11 Whereupon the said court of appeals having heard this 
cause argued by Mr. Leslie W. Russell, attorney general, of 

counsel for the appellants, and by Mr. Joseph H. Choate, of counsel 
for the respondent, and after due deliberation had thereon, did order 
and adjudge that the judgment of the general term of the supreme 
court, appealed from in this action, be, and the same hereby, reversed 
and judgment entered for plaintiffs for $1,848.45, with interest from 
January 15th, 1882, with costs. 
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And hereupon, as well as the notice of appeal and return thereto 
aforesaid as the judgment of the cuurt of appeals aforesaid, by them 
given in the premises, are by the said court of appeals remitted into 
the supreme court of the State of New York before the justices 
thereof, according to the form of the statute in such case made and 
provided, to be enforced according to law, and which record now re- | 
mains in the said supreme court before the justices thereof, &c. | 

: E. O. PERRIN, 
Clerk of the Court of Appeals of the State of New York. 


Court oF APPEALS, CLERK’s OFFICE, 

ALBANY May 1st, 1883. 

I hereby certify that the preceding record contains a correct trans- ) 
script of the proceedings in said action in the court of appeals, with 


the papers originally filed therein attached thereto. 
DIL. s.] E. O. PERRIN, Clerk. 


13 Supreme Court, Albany County. f 


And it was also further ordered that the record aforesaid and tbe 
proceedings in this court be remitted to the supreme court, there to 
be proceeded upon according to law. f 

12 herefore it is considered that the said judgment be re- 
versed & judgment entered for plaintiffs, &c., with costs as 
aforesaid. | 
: 

f 


. 


Tu ProrLE or THE STATE OF NEW YORK 
18. 
Tue Fire AssociAriox OF PHILADELPHIA. 


The said parties agree upon the following case, containing a state- 
ment of the facts upon which the controversy between them depends, 
viz: 

The defendant, The Fire Association of Philadelphia, is a corpora- 
tion created and organized in the year 1820, by and under the laws 
of the State of Pennsylvania, for the transaction of the business of 
fire insurance, and having its principal place of business in the city 
of Philadelphia. 

In the year 1872 it established an agency in the State of New York, 
which it has ever since maintained. 

No question is here raised but that it has uniformly complied with 

all the requirements and conditions imposed by the laws of 
14 this State upon fire insurance companies from other States 

establishing and maintaining agencies in this State, except 
the payment of the tax now in dispute upon premiums received b 
it in 1881 upon risks located within the State of New York, and which 
is the subject of this controversy, and has received from year to year 
certificates of authority from the superintendent of the insurance de- 
partment of this State, as provided to be issued under the act, chap- 
ter 466 of the laws of 1853 and the subsequent acts amendatory 
thereof. 

The act of the people of the State of New York passed May 11, 
1865, three-fifths being present, being chapter 694 of the laws of 
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1865, entitled “An act in relation to the deposits required to be made 
and the taxes, fines, fees, and other charges payable by insurance 
companies of sister States,” as amended by the act of 1875. 

Chapter 60 provides as follows, viz: 

“Whenever the existing or future laws of any other State of the 
United States shall require of insurance companies incorporated by 
or organized under the laws of this State, and having agencies in 
such other States, or of the agents thereof, any deposit of securities 
in such State for the protection of policy-holders or otherwise, or any 
payment fur taxes, fines, penalties, certificates of authority, license 
fees, or otherwise, greater than the amount required for such pur- 
oses from similar companies of other States by the then existing 
aws of this State, then and in every such case all companies of such 
States establishing or having heretofore established an agency or 
agencies in the State shall be, and are hereby, required to make the 
same deposit for a like purpose in the insurance department of the 
State, and to pay the superintendent of said department for taxes, 

fines, penalties, certificates of authority, license fees, and other- 
15 wise, an amount equal to the amount of such charges and 

payments imposed by the laws of such. State upon the com- 
panies of this State and the agents thereof; and the superintendent 
of the insurance department is hereby authorized to remit any of 
the fees and charges which he is required to collect by existing laws, 
except such as he is required to collect under and by virtue of this 
act: Provided, however, that no discrimination shall be made in 
favor of one company over any other from the same State.” 

The State of Pennsylvania, by an act passed April 4, 1873, and 
ever since in force, enacted as follows, viz: | 

Section 10. “ No person shall act as agent or solicitor in this State 
of any insurance company of another State or foreign government 
in any manner whatever relating to risks until the provisions of 
this act have been complied with on the part of the company or 
association, and there has been granted to said company or associa- 


tion, by the commissioner, a certificate of authority, showing that 


the company or association is authorized to transact business in this 
State; and it shall be the duty of every such company or association 
authorized to transact business in this State to make report to the 
commissioner in the month of January of each year, under oath of 
the president or secretary thereof, showing the entire amount of 
premiums of every character and description received by said com- 
pany or association in this State during the year or fraction of a year 
ending with the 3Ist day of December preceding, whether said pre- 
miums were received in money or in the form of notes, credits, or 
any other substitute for money, and pay into the State treasury a 
tax of three per centum upon said premiums; and the com- 
16 missioner shall not have power to grant a renewal of the cer- 
tificate of said company or association until the tax aforesaid 

is paid into the State treasury.” 
n the year 1881 the defendant, through its authorized agents in 
the State of New York, received for insurance against loss or injury 
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And it was also further ordered that the record aforesaid and the - 
proceedings in this court be remitted to the supreme court, there to 


be proceeded upon according to law. 

12 herefore it is considered that the said judgment be re- 

versed & judgment entered for plaintiffs, &c., with costs as 
aforesaid. 

And hereupon, as well as the notice of appeal and return thereto 

aforesaid as the judgment of the cuurt of appeals aforesaid, by them 


given in the premises, are by the said court of appeals remitted into 
the supreme court of the State of New York before the justices 
thereof, according to the form of the statute in such case made and 
provided, to be enforced according to law, and which record now re- 
mains in the said supreme court before the justices thereof, We. 
: E. O. PERRIN, 
Clerk of the Court of Appeals of the State of New York. 


Court oF APPEALS, CLERK’s OFFICE, | 
| ALBANY May 1st, 1883. 
I hereby certify that the preceding record contains a correct trans- 
script of the 23 in said action in the court of appeals, with 


the papers originally filed therein attached thereto. 
II. s.] E. O. PERRIN, Clerk. 


13 Supreme Court, Albany County. 
Tue PEOPLE OF THE STATE OF NEW Lokk 

v8. 
Tue Fire AssociArlox OF PHILADELPHIA. 


The said parties agree upon the following case, containing a state- 
ment of the facts upon which the controversy between them depends, 
viz: 

The defendant, The Fire Association of Philadelphia, is a corpora- 
tion created and organized in the year 1820, by and under the laws 
of the State of Pennsylvania, for the transaction of the business of 
fire insurance, and having its principal place of business in the city 
of Philadelphia. 

In the year 1872 it established an agency in the State of New York, 
which it has ever since maintained. 

No question is here raised but that it has uniformly complied with 

all the requirements and conditions imposed by the laws of 
14 this State upon fire insurance companies from other States 

establishing and maintaining agencies in this State, except 
the payment of the tax now in dispute upon premiums received by 
it in 1881 upon risks located within the State of New York, and which 
is the subject of this controversy, and has received from vear to year 
certificates of authority from the superintendent of the insurance de- 
partment of this State, as provided to be issued under the act, chap- 
ter 466 of the laws of 1853 and the subsequent acts amendatory 
thereof. 

The act of the people of the State of New York passed May 11, 
1865, three-fifths being present, being chapter 694 of the laws of 
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1865, entitled “An act in relation to the deposits required to be made 
and the taxes, fines, fees, and other charges payable by insurance 
companies of sister States,” as amended by the act of 1875. 
Chapter 60 provides as follows, viz: 
8 — the existing or future laws of any other State of the 
United States shall require of insurance companies incorporated by 
or organized under the laws of this State, and having agencies in 
such other States, or of the agents thereof, any deposit of securities 
in such State for the protection of policy-holders or otherwise, or any 
payment fur taxes, fines, penalties, certificates of authority, license 
fees, or otherwise, greater than the amount required for such pur- 
ses from similar companies of other States by the then existin 
— of this State, then and in every such case all companies of such 
States establishing or having heretofore established an agency or 
agencies in the State shall be, and are hereby, required to make the 
sume deposit for a like purpose in the insurance department of the 
State, and to pay the superintendent of said department for taxes, 
fines, penalties, certificates of authority, license fees, and other- 
15 wise, an amount equal to the amount of such charges and 
payments imposed by the laws of such. State upon the com- 
panies of this State and the agents thereof; and the superintendent 
of the insurance department is hereby authorized to remit any of 
the fees and charges which he is required to collect by existing laws, 
except such as he is required to collect under and by virtue of this 
act: Provided, however, that no discrimination shall be made in 
favor of one company over any other from the same State.” 

The State of Pennsylvania, by an act passed April 4, 1873, and 
ever since in force, enacted as follows, viz: 

Section 10.“ No person shall act as age or solicitor in this State 
of any insurance company of another State or foreign government 
in any manner whatever relating to risks until the provisions of 
this act have been complied with on the part of the company or 
association, and there has been granted to said company or associa- 
tion, by the commissioner, a certificate of authority, showing that 
the company or association is authorized to transact business in this 
State; and it shall be the duty of every such company or association 
authorized to transact business in this State to make report to the 
commissioner in the month of January of each year, — out li of 
the president or secretary thereof, showing the entire amount of 
premiums of every character and description received by said com- 
pany or association in this State during the year or fraction of a year 
ending with the 31st day of December preceding, whether said pre- 
miums were received in money or in the form of notes, credits, or 
any other substitute for money, and pay into. the State treasury a 

tax of three per centum upon said premiums; and the com- 
16 missioner shall not have power to grant a renewal of the cer- 
tificate of said company or association until the tax aforesaid 

is paid into the State treasury.” 
n the year 1881 the defendant, through its authorized agents in 
the State of New York, received for insurance against loss or injury 
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by fire, upon property located within the State of New York, pre- 
miums to the aggregate amount of $196,170.22. 

By the existing laws of the State of New York, in force in 1881, 
and at the present time (irrespective of the said act of 1865, as 
amended by said act of 1875), the defendant, as a fire insurance 
company from another State doing business in this State, was and is 
required to pay taxes upon the said amount of premiums, as fol- 
lows, viz: 

Two —— cent. upon that portion of the said premiums which was 
received by its agents for insurance upon property located within 
the city and county of New York, to be paid to the“ trustees of the 
Exempt Firemen’s Benevolent Fund of the city of New York,” as re- 
quired by the act, chapter 548, laws of 1857,as amended by the acts, 
chapter 255, laws of 1858; chapter 633, laws of 1866; chapter 962, 
laws of 1867; chapter 297, laws of 1870; chapter 64, laws of 1877; 
chapter 89, laws of 1879. 

Two per cent. upon all of the premiums which were received by 
its agents for insurance upon 1 located in other cities and 
villages of the State, to be paid to the treasurers of the fire depart- 
ments of the several cities and villages respectively within whose 
corporate limits the property insured was situated, as required by 
the act, chapter 465, laws of 1875, as amended by chapter 359, laws 
of 1876; chapter 138, laws of 1878; chapter 153, laws of 1879. 

Eight-tenths (Poths) of one per cent. upon said premiums, as pre- 

miums received by the said company on business transacted 
17 in this State, to be paid into the State treasury as a tax on its 

corporate franchise or business, as required by chapter 542, 
laws of 1880, as amended by chapter 361, laws of 1881. 

The defendant did, in fact, during the year 1881, pay taxes in the 
State as follows: 


To the trustees of the Exempt Firemen’s Benevolent Fund, 
in the city of New York, being two per cent. of the pre- 
miums received by it on property located in said city 


— —˙ . —— — ————— 8605 47 
To the treasurers of fire departments of other cities and 

— 0 ˙ —ẽç ˙ mteemisenm tinnitdlaninnion 1,816 89 

l .. ͤ—— . —— 82,422 36 


Being all that was demanded of the defendant, there be- 
ing many villages in he State in which property in- 
sured by the defendant was located which had no fire 
department or fire companies, and iu which no demand 
was made upon it for the two per cent. tax. 


To the comptroller of the State of New York pythis of one 
per cent. upon the premiums received by it for twelve 
months prior to July 1, 1881—— 2-22 1,614 29 


Making an aggregate of——- 84.036 65 


- 4 
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The controversy between the parties is as to whether the defend- 
ant is liable to pay any tax to the superintendent of the insurance 
department of the State upon the said premiums received by it in 
the year 1881, and, if any, what amount. 

The superintendent of the insurance department has de- 

18 manded from the defendant, and claims that it is liable to 

pay the State the difference between three per cent. upon the 

ross amount of the said premiums received by it in 1881 from the 

insurance of property located within the State of New York, and the 

aggregate amount of the said taxes actually paid by it during that 
year, thus: . 


CAE EL $5,885 10 


Deductions as follows: 


Taxes paid to trustees of benevolent fund in 
New York city, and to fire departments in 


other cities and villages.... ..-...-..-..---- $2,422 36 
Tax on premium paid eomptroller——— 1,614 29 
— — 4.036 65 
81.818 45 


With interest from 


The defendant claims that it is not liable to the plaintiff for any 
amount, insisting, first, that thesaid act of 1865,asamended by the act of 
1875, is unconstitutional and void, and nota legitimate exercise of legis- 
lative power; and, second, that even if it was a valid law thedefendant, 
by the 8th section of said chapter 542, laws of 1880, asamended by chap- 
ter 361, laws of 1881, is exempted from assessment and taxation under 
the said act of 1865, as amended by said act of 1875, and cannot be 
lawfully required to pay to the superintendent or to the State any 
part of the tax — mage by said last two acts; and, thirdly, that if 
the said act of 1865 is constitutional and valid, and if the said act 
of 1880, as amended, does not exempt the defendant as above 
claimed, that it is only liable to pay to the superintendent or to the 

State under the provisions of the said act of 1865, as amended, 
19  two-tenths of one per cent. upon the gross amount of the 

said premiums received by it for insurance upon property 
located within the State of New York, being the difference between 
the three per cent. imposed by said law of Pennsylvania on New 
York companies and the te amount of the taxes which by 
then existing laws of New York it was liable to pay. 

The question submitted to the court for decision upon the forego- 
ing statement of facts is whether the defendant is liable to pay to the 
plaintiff or to the superintendent the whole or any, and, if any, what 

art of the amount claimed as aforesaid by the superintendent, and 
judgment is to be entered according to its decision under § 1279 of 
the Code of Civil Procedure. 

It is stipulated that either party, upon the argument of this case 
at the general term, or in the court of appeals, may read any of the 


8 THE FIRE ASSOCIAT:ON OF PHILADELPHIA vs. 


laws of Pennsylvania or New York pertinent to the subject from 
the statute-books. 
New York, May 29, 1882. 
LESLIE W. RUSSELL, Attorney General. 
FIRE ASSOCIATION OF PHILADELHIA, 
[SEAL. ] A. LOUDON SNOWDEN, President. 


STATE OF PENNSYLVANIA, 
City and County of Philadelphia, 
A. Loudon Snowden, being duly sworn, says that he is the presi- 
dent of the above-named defendant; that the ‘controversy men- 
tioned in the foregoing case is real, and the submission thereof 
20 is made in good faith for the purpose of determining the 


rights of the parties. 
A. LOUDON SNOWDEN, Pres't. 


Subscribed and sworn to this 29th day of May, 1882, at Phila- 
delphia aforesaid, before me, a commissioner for the State of New 
York. Witness my hand and official seal, at Philadelphia aforesaid, 
the day and year last above written. 

[sEAL.] CHARLES CHAUNCEY, 
Commissioner of New York. 


STATE OF PENNSYLVANIA, one 
City and County of Philadelphia, | : 


On this 29th day of May, 1882, before me, in said city and county, 
personally appeared A. Loudon Snowden, to me known and known 
to me to be the president of The Fire Association of Philadelphia, 
the corporation described in and which executed the foregoing case 
and submission, who, being by me duly sworn, did depose and say 
that he resided at Philadelphia, in the State of Pennsylvania; that 
he was president of the Fire Association of Philadelphia; that he 
knew the seal of said corporation; that the seal affixed to the fore- 
going case and submission was the seal of said corporation, and was 
affixed thereto bv its authority, and that he signed his name thereto 
as president by like authority. 

In witness whereof I have hereunto subscribed my name and 
affixed my official seal, at Philadelphia aforesaid, the day and year 


last above written. 
A. LOUDON SNOWDEN, Pres'’t. 
[sEAL.] ]] CHARLES CHAUNCEY, 
Commissioner of New York, Resident in the 
City and County aforesaid. 


21 Strate or New York, 1 
Office of the Secretary of State, oT 


I hereby certify that Charles Chauncey, of Philadelphia, county 
of Philadelphia, and State of Pennsylvania, was, at the time of ad- 
ministering the oath or affirmation mentioned in his annexed cer- 
tificates, a commissioner for the State of New York, to take the proof 
and acknowledgment of deeds and other instruments to be used or 
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recorded in this State, and to administer oaths and affirmations ; 
and that such commissioner was, at the time aforesaid, duly author- 
izeC to take the same, and that I have compared the signatures of 
the said commissioner to the certificates subjoined to the annexed 
instrument with the signature of such commissioner deposited in 
this office, and have also compared the impressions of the seal 
affixed to such certificates with the impression of the seal of such 
commissioner deposited in this oftice, and I verily believe the signa- 
tures and impressions of the seal to the said certificates to be genu- 
ine. 
Witness my hand and the seal of office-of the secretary of State, 
at the city of Albany, this 12th day of June, in the year one thou- 
sand eight hundred and eighty-two. 


DLszal.] JOSEPH B. CAR R, 
Secretary of State. 
STaTE or New YORK, t pes 
County of St. Lawrence, g 


On this 15th day of June, 1882, before me, the subscriber, person- 
ally appeared Leslie W. Russell, attorney general of the State of New 
York, to me known to be the same person who executed the fore- 
going submission, and acknowledged to me that he executed the 


same. 
Witness my hand and notarial seal this fifteenth day of June, 


2. 
[SEAL. ] WILLIAM A. PASTE, 
5 Notary Public. 


22 SrarE oF New York, St. Lawrence County: 
CLERK’s OFFICE. 


I, Alanson A. Matteson, clerk of said county of St. Lawrence, and 
also clerk of the courts of record directed by law to be held therein, 
do hereby certify that William A. Paste, whose name is subscribed 
to the certificate of the proof or acknowledgment of the annexed in- 
strument, and thereon written, was, at the time of taking such proof 
or acknowledgment, a notary public in and for the said county, 
duly authorized by law to take the same; and, further, that I am 
well acquainted with the handwriting of the said notary, and veril 
believe that his signature to the said certificate of proof or acknowl- 
edgment is genuine; and I further certify that said instrument is 
executed and acknowledged according to the laws of the State of 
New York. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said county and courts, at Canton, this 15th day of June, 


1882. 
[seat.] A. A. MATTESON, Clerk. 


2—247 
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23 At a general term of the supreme court of the State of New 

York, held at the court-house, in the city of Albany, on the 
second day of February, 15553. | 

Present: Hon. W. L. Learned, P. J.; D. Boardman, A. Bockes, J. J. 


Tue Proz or THE State or New Lokk 
against 
Tue Fire AssocraTion oF PHILADELPHIA. 


The case agreed upon herein between the above parties and sub- 
mitted to this court under section 1279 of the Code of Civil Proeed- 
ure having come on to be heard at a general teem of said court, and 
having been argued by Leslie W. Russell, Esq.,on behalf of the 
plaintitf, The People of the State of New York, and by Joseph H. 
Choate, Esq., on behalf of the defendant, The Fire Association of 
Philadelphia, and due deliberation having been had, now, upon 
motion of Evarts, Southmayd & Choate, the attorneys for said de- 

fendant, it is— 
24 Ordered, That judgment be entered on said agreed case in 
favor of said defendant, with costs. 


[Endorsed :} Supreule court, Albany county. The People of the 
State of New York against The Fire Association of Philadelphia. 
Order. Evarts, Southmayd & Choate, defendant’s attorneys, 52 
Wall St., New York. 


25 Judgment, $93.07, February 14, 1883. 
Supreme Court, Albany County. 


TRE People OF THE STATE OF NEW YORK 
againat 
Tar FIRE AssocraTion oF PHILADELPHIA. 


The case agreed upon herein and submitted to this court having 
been heard by the general term, and the said general term having 
by an order duly entered herein directed judgment in favor of the 
defendant, with costs, and said defendant’s costs having been taxed 
at the sum in that behalf hereinafter stated, now, upon motion of 
Evarts, Southmayd. & Choate, attorneys for said defendant, it is ad- 
jadged that said defendant is not liable to pay to The People oi the 
State of New York, or to the superintendent of the insurance de- 

rtment of said State, any part of the amount claimed by said super- 
intendent, as stated in said agreed case, and that The Fire Associa- 
tion of Philadelphia, the defendant aforesaid, recover of The People 
of the State of New York, the aforesaid plaintiff, the sum of ninety- 
eight dollars and seven cents, the amount of its costs herein, as taxed. 


26 [Endorsed :] Supreme court, Albany county. The People of 
the State of New York against The Fire Association of Phila- 

delphia. Judgment. Evarts, Southmayd & Choate, defendant’s at- 

torneys, 52 Wall street, New York. : 
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THE PEOPLE OF THE STATE OF NEW YORK. 
27 In the Court of Appeals. 


Tue ProrrE or THE Srarg OF NEW YorRK 
against 
THE Fire Association or PHILADELPHIA. 
GENTLEMEN: Take notice that the above-named plaintiffs appeal 
to the court of appeals from the judgment & order of the general 
term of the supreme court herein entered this day in the clerk's office 
of the county of Albany, and from each and every part of said judg- 


ment. 


Yours, &e., 
LESLIE W. RUSSELL, 


Attorney General and Plaintiff's Attorney. 


To Messrs. Evarts, Southmayd & Choate, attorneys for defendant, 
and to the clerk of the county of Albany. 
Dated Albany, February 14th, 1883. 


28 State or New York I 
City and County of Albany,, 


CLERK’s OFFICE. 


I, John Larkin, clerk of the said city and county, and also clerk 
of the supreme and county courts, being courts of record held therein, 
do hereby certify that I have compared the annexed copy return, 
composed of case in submission judgment & order general term and 
notice of appeal, with the original thereof filed in this office, and 
that the same is a correct transcript therefrom, and of the whole of 
said original. 

In testimony whereof I have hereunto set my hand and affixed 


my official seal, this 14th day of Feb’y, 1883. 
II. s.] JOHN LARKIN, Clerk. 


29 [Endorsed:] Supreme court. The People of the State of 

New York vs. The Fire Association of Philadelphia. Copy. 
Notice of appeal. Leslie W. Russell, attorney general, New Capitol, 
Albany, N. K Filed Feb’y 14, 1883. 


30 Bond for Damages and Costs. 
New York Supreme Court, Albany County. 


THe PEOPLE or THE StTaTE OF NEw YORK 
against 
Tne Fire AssociaTIon OF PHILADELPHIA. 

Know all men by these presents that we, Peter Notman, of No. 
149 Jovaleman St., city of Brooklyn, State of New York, and George 
T. Hope, of Bay Ridge, Kings county, and State of New York, are 
held and firmly bound unto the above-named plaintiffs in the sum 
of four thousand five hundred dollars to be paid to the said — 
for the payment of which, well and truly to be made, we bind our- 
selves and each of us, our and each of our heirs, executors, and ad- 
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ministrators, jointly and severally, firmly by these presents. Sealed 
with our seals and dated the 20th day of June, in the year of our 
Lord one thousand eight hundred and eighty-three. 
Whereas the above-named defendant has prosecuted a writ of error 
to the Supreme Court of the United States, to reverse the 
31 judgment rendered in the above-entitled suit by the judges of 
the supreme court of the State of New York, in and for the 
third judicial district of said State, in favor of the above-named 
plaintiffs against the defendant : 

Now, therefore, the consideration of this obligation is such that if 
the above-named defendant shall prosecute its writ of errror to effect, 
and answer all damages and costs if it fail to make its plea good, 
then this obligation shall be void; otherwise, the same shall be and 


remain in full force and virtue. 
PETER NOTMAN. [. s. 
GEO. T. HOPE. L. S. 


Sealed and delivered and taken and acknowledged this 20th day 


of June, 1883, before me. 
JOHN A. SHIELDS, 
U. S. Commissioner, Southern Dist. of New York. 


STATE OF New YorK, 
City and County of New York, 5 *° 


Peter Notman and George T. Hope, being severally duly sworn, 
depose and say, each for himself, that he is worth the sum of 
32 nine thousand dollars over and above all his just debts and 


liabilities. 
PETER NOTMAN. 
GEO. T. HOPE. 


Sworn to this 20th day of June, A. D. 1883, before me. 


JOHN A. SHIELDS, 
U. S. Commissioner, Southern Dist. of New York. 


I approve the furegoing bond as to form and sufficiency. 


June 23, 1883. 
; SAM’L BLATCHFORD, 
Associate Justice of the Supreme Court of the United States. 


33 Service of a copy of within bond is hereby «dmitted. 
Albany, June 20th, 1883. ; 
LESLIE W. RUSSELL, 


Attorney General, Att'y for Def’t. _ 


[Endorsed :] New York supreme court, Albany county. The 
People of the State of New York against The Fire Association of 
Philadelphia. Bond for damages and costs. 
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34 Uniiep States oF AMERICA, 88: 


To the people of the State of New York, Leslie W. Russell, attorney 
general, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October, eighteen hundred and eighty-three, 
pursuant to a writ of error filed in the clerk’s office of Albany 
county, in said State of New York, wherein The Fire Association of 
Philadelphia is plaintiff in error and you are defendant in error, to 
show cause, if any there be, why the Judgment in the said writ of 
error mentioned should not be corrected, and speedy justice should 
not be done to the parties in that behalf. 


Dated June 23, 1883. 
SAM’L BLATCHFORD, 
Asssociate Justice of the Supreme Court of the United States. 


35 Service of within citation is hereby admitted. 


Albany, June 29, 1883. 
LESLIE W. RUSSELL, 
Att'y Gen'l, Ait y for Def t. 


Endorsed:] U. S. Supreme Court. The Fire Association of 
Philadelphia, plaintiff in error, against The People of the State of 
New York, defendant in error. Citation. Evarts, Southmayd & 
Choate, att’ys for pl'ff in error. Filed June 29, 1883. 


36 Albany General Term, November, 1882. 
THE Prope against THE FIRE AssociaTION OF PHILADELPHIA. 


Learned, Bockes and Boardman. 
BoaRDMAN, J.: 


By the laws of this State a license for or tax on the right to 
do business in this State is imposed upon foreign insurance com- 
panies of two and eight-tenths per cent. upon the amount of busi- 
ness done within the State, based upon the premiums received 
by its agents. (Laws of 1875, chap. 465; laws of 1876, chap. 359 ; 
laws of 1878, chap. 138, and laws of 1879,chap. 153.) By the laws 
of Pennsylvania, passed April 4, 1873, a license fee or tax is imposed 
upon insurance companies of other States doing business in Penn- 
sylvania of three per cent. upon premiums received in that State. 
Thus by the laws of Pennsylvania a larger tax by two-tenths of one 

r cent. was required to be paid by New York companies doing 
yusiness there than by our laws Pennsylvania companies were re- 
quired to pay here. 

For the purpose of putting the companies of the different States 
upon an equality, our Legislature, by chapter 694, laws of 1865, as 

amended by chapter 60 of the laws of 1875, enacted, that the 
37 companies of any State, which imposed a higher tax than 
ours upon the companies of this State, shall pay to the super- 
intendant of the insurance department for taxes an amount equal 


*¢ 
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to the amount imposed by such foreign State. Leaving out of con- 
sidertion certain sums unpaid to treasurers of fire departments by the 
defendant, this law — of the defendant a payment in 
addition to amounts required and paid under the general laws of 
1875, as amended, of two-tenths of one per cent. on premiums re- 
ceived, $196,170.22, which would be $392.34. 

The defendant claims that the acts of 1865 as amended in 1875 
are unconstitutional and void and not a legitimate exercise of legis- 
lative power. . 

In Barto v. Himrod (8 N. V., 483), the act establishing free schools 
(Laws of 1849, chap. 140), was held unconstitutional and void, be- 
cause its validity was made to depend upon a vote of the people of 
the State. The court, by Ruggles, Ch. J., savs: “The Constitution 
does not authorize the power of legislation to be so delegated. If 
the legislature cannot delegate to an individual the authority to de- 
termine by the mere exercise of his judgment whether a statute 
ought to take effect or become a law, it follows as a necessary conse- 
quence that they cannot delegate it to the whole people. The Con- 
stitution has no more authorized it in the latter case than the 
former.” And Willard, J., says: “Instead of becoming a law by 
the action of the organs appointed by the Constitution for that pur- 
pose, it claims to become a law by the vote of the electors.” Such 
is the present case. The law has no force or vitality by virtue of 
the legislative action of New York, but it is claimed to become a 
law by virtue of the vote of the Legislature of Pennsylvania. The 
act in question depends — no exercise of legislative wisdom, nor 
is it affected by any consideration of expediency or propriety. It is 
a submission to the Legislature of Pennsylvania of the authority to 
say what tax may be imposed upon its insurance companies doing 
business in this State in certain events. We have divested ourselves 

of the responsibility by saying, in effect, that the Legislature 
38 of Pennsylvania shall determine the rate of taxation. The 

right of a legislature to submit public acts to a popular vote 
has been the subject of conflicting opinions in different States, as 
may be seen by reference to Cooley on Constitutional Limitation, 
(4th ed., p. 141, [*117], etc.) It may be doubted whether the weight 
of authorities in other States sustain the case of Barto v. Himrod, 
(ante). However that may be, it is authority of our highest court 
and is binding upon us. 

The statute now under consideration is more obnoxious to criti- 
cism than the school act. In the latter case it was a submission to 
the primary source of all legislative power, while in the former case 
the force and validity of the act is made to depend upon the 22 
lature of a foreign State. No case is found in the reports of this 
State directly in point. We are referred, however, by the defend- 
ant’s counsel to cases under similar statutes, which declare such 
laws void. (Clark & Morrell v. Port of Mobile, 10 Ins. Law Jour., 
357; Robinson, J., Morgan Co. Circt. Ct., 23 Weekly Underwriter, 
253; 10 Ins. Law J., 361.) The extracts from these opinions in de- 
fendant’s points, which I am unable to verify, sustain the position 
that acts like the one under consideration are void, and in excess of 
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legislative authority. The power to impose taxes must be exercised 
by our Legislature. It cannot be delegated to the Legislature of 
another State. (Cooley on Law Taxation, 48.) 

We are referred by counsel for the plaintiff to MSS. opinion of Mul- 
key, J., in Home Insurance Company v. Swigert, auditor in the supreme 
court of Illinois, directly in point, and sustaining the position of the 
plaintiff in this case. The — judge, with a single exception, 
cites only Illinois cases in support of his conclusion, and says: 
“Whatever the rule may be in other States, it is well settled in this, 
as will appear from the cases thus cited, that it is competent for the 
Legislature to E a law, the ultimate operation of which may, by 
its own terms, be made to depend upon some contingency, as upon 
an affirmative vote by the electors uf a given district, or upon any 
other indifferent contingency the —_ ature in its wisdom may 

rescribe.” He thus, in effect, though? not citing it, overrules 

39 Barto v. Himrod (ante) which is the law of our Stute, and the 

4 enunciated by him makes that a necessity. But 

Scott, C. J., does not concur in the opinion, and Dickey, J., gives a 

ualified concurrence only, which would seem to be hostile to the 
claim of the plaintiff in the case at bar. 

The conflicting claims of the parties are very important and far- 
reaching in their consequences. The court of appeals will doubt- 
less be called upon to determine them. Hence it is not deemed im- 
portant to do more than express the conviction that the law in 
question is unconstitutional and void, and gives to the plaintiff no 
right of action for any portion of the amount claimed. 

Judgment is therefore ordered for the defendant with costs. 

Iconcur. A. B. 

Learned, P. J., dissents in an opinion. 


THE PEOPLE against THE FIRE AssociATION OF PHILADEPHIA. 


ALBANY, Jan., 1882. 
Present: Learned, Boardman, Bockes. 


LEARNED, J.: 

It does not seem to me that thedoctrine of Barto v. Himrod,(8 N. X., 
483), applies to the law under consideration. In that case the Legis- 
lature did not enact a law; they proposed a law to be enacted by 
the people. Just as a committee of the Senate or Assembly might 
report a law to be enacted by the Legislature. Except that part of 
the so-called law which provided for its submission to the people, 
there was no legislation whatever, and therein was the unconstition- 


ality. 

The resent, however, is not, as I think, that case. This law 
under discussion is enacted by the Legislature. The law is in force. 
But whether a company shall pay a tax of one amount or another 

amount depends on varying circumstances. It is immate- 
40 rial that those circumstances consist of statutes of other States. 

Such statutes are here matters of fact, not matters of law, and 
I see no unconstitutionality in declaring that under one state of facts 
a company shall pay one tax ; under another, another. 
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The United States internal revenue law imposed a succession tax 
of one rate if property was given to a stranger, of another rate if it 
was given to a child; but it could not be said that that law was a 
delegation of power to the individual to say what tax should be im- 


Under our ordinary system of taxation the sum which a man shall 
pay * — upon the umount at which the assessors assess his prop- 
erty. Vet this is not an unconstitutional delegution of the taxin 
power to the assessors. I do not state these instances as exactly anul- 

us, but as illustrating the idea that taxes may be lawfully imposed, : 
although the amount may depend on facts which shall occur subse- 
quently to the passage of the law. 

Let us take another illustration. The United States income tax 
authorized the party taxed to deduct from his income taxes paid to 
the State. This might be said, as the defendant argues in this case, 
to make the tax imposed by the United States dependent on the leg- 
islation of the States. And yet it seems to me plain that such legis- 
lation as the income tax would not be unconstitutional -in any such 
view, should it be enacted by a State. 

Tu the case first cited the so-called statute was an attempt to au- 
thorize the people to enact a law through the ballot-box, so that their 
vote should alone give authority to the so-called statute. In the 

resent case the law has been enacted. Its validity is not affected 

y any act of the people or of other State Legislatures. Its opera- 
tion varies with certain events—events which in this State are not 
law, but facts, as would be the magnitude of another State or the size 
of its population. 

Nor can I agree with the claim that this statute is contrary to the 
Fourteenth Amendment [to the Constitution] of the United States. 
If that amendment, adopted with an intent which is well known, is 

to have the effect claimed, it would seem to render invalid all 
41 State laws of attachment against foreign corporations and non- 

resident defendants and other provisions by which the State 
has thus far protected its citizens. 

Under the circumstances, as the question or one similar is said to 
be pending in the Supreme Court of the United States, I do not think 
it of any use to discuss this point. It is enough to express my strong 
convictions against the claim thus presented. 

It is plain that we should be reluctant to declare a law unconsti- 
tutional, especially when it does not violate any what are usually 
called private rights. 

I think that judgment should be given for plaintiff. 


42 [Endorsed:] Supreme court, Albany county. The People 

of the State of New York against The Fire Association of 
Phila. Copy. Opinions at general term. Evarts, Southmayd & 
Choate, det’ts’ att’ys. 
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In the Court of Appeals of the State of New York. 


Tux ProrLE or THE STaTE OF New York, Appellants, 
against 
THE Fire AssocraTION oF PHILADELPHIA, Respondent. 


Leslie W. Russell, attorney general, for appellant. 
Joseph H. Choate, for respondent. 


44 In the Court of Appeals of the State of New York. 


THE PEOPLE OF THE STATE OF New York, Appellants, 
- against 
THE FIRE AssociAriox OF PHILADELPHIA, Respondent. 


Fincu, J. 

The legislation of the State relating to foreign insurance com- 
panies is challenged on this appeal as a violation of constitutional 
right. The act of 1875 (chap. 60), in substance provides that an 
insurance corporation of another State, seeking to do business here, 
shall pay to the superintendent of the insurance department, for 
taxes, fines, penalties, certificates of authority, license fees, and other- 
wise, an amount equal to that imposed by the State of its origin 
upon companies of this State seeking to do business there when such 
amount charged is greater than our own. The evident purpose of 
the act is to treat the corporations of another State seeking to trans- 
act business here precisely as such other State should treat our own 
corporations seeking to do business thre. It rests upon the idea 

that the comity due from one State to another is not required to 
45 be more than equal and reciprocal, and what is wholly a 

matter of privilege may be granted or withheld upon condi- 
tions. — 

This legislation is assailed, first, upon the ground that it is an un- 
lawful — of the legislative power. and the generul term have 
so held upon the authority of Barto v. Himrod (8 N. V., 483). We 
do not think that case at all decisive of this. What was there de- 
nominated the school law came from the hands of the Legislature, 
not as a law, but as a proposition. Whether it should be a law or 
not was precisely the — submitted to the popular vote. The 
Legislature proposed tlie law, but leſt it to the peop etoenact. The 
process carried out and applied to all bills would have resulted in a 
complete abdication by the Senate and Assembly of their authority 
and functions. Instead of making laws they would simply have 
suggested them, reported them for consideration, but left the judg- 
ment upon them, the determination of their expediency and wisdom, 
to an authority ouside of their own. As to the school law, the 
people were made the Legislature and left to decide whether the bill 
proposed should or should not become a law. This court held that 
the Legislature, under the Constitution, could not so delegate its 
power, but was bound to determine for itself the expediency of the 
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measure, and either enact or reject it. But nothing in that decision 
denied to the Legislature the right to pass a law whose operation 
might depend upon or be affected by a future contingency. The 
opinions expressly conceded the existence of such power. It was 
not denied that a valid statute may be passed to tuke effect upon 
the happening of some future event, certain or uncertain. And 
this was said as to the character of such event, via: The event or 
change of circumstances on which a law may be made to take effect 
must be such as, in the judgment of the Legislature, affects the 
46 expedieney of the law, an event on which the expediency of the 
law in the judgment of the lawmakers dépends. On this 
question of expediency the Legislature must exercise its own judg- 
ment, definitively and finally.” The statute before us fully answers 
this description. It came from the hands of the Legislature a com- 
— and perfect law, having at once a binding force of its own, and 
ependent upon no additional consent or action for its vitality and 
existence. The question of expediency involved in it was not dele- 
gated to any other tribunal, but settled definitively and finally by 
the Legislature itself. It determined, as a conclusion proper and 
expedient, that foreign insurance companies, as the price of admis- 
sion to our territory, should pay in taxes, license fees, and the like 
precisely what the States which created them should impose upon 
our companies in excess of our usual rates as the price of admission 
to the foreign territory. That was the whole question involved. 
Nothing else in the — — law remained to be settled, as expedi- 
ent or otherwise, and that question the Legislature determined for 
itself, upon its own reasons and its sole responsibility. Neither the 
law nor its expediency depended upon the legislation of another 
State. It remained the Jaw, and its expediency was the same, 
whether other States legislated or not. If they did the contingency 
arose which the law stood ready to meet; if they did not, it remained 
none the less the law, although no fact occurred to set it in opera- 
tion. This court has steadily declined to push the doctrine of Barto 
v. Himrod beyond the point which it decided. In Bank of Rome v. 
Village of Rome (18 N. Y., 39), we sustained as constitutional an act 
conferring — municipal authorities certain powers not to be exer- 
cised until the act had been approved by two-thirds of the tax-pay- 
ers. The distinction taken was that the — took effect immediately, 
and conferred the necessary power, but did not compel the 
47 village to act under it unless the tax-payers so determined. 
The law was complete, although its operation depended upon 
a contingency, which might or might not happen. A similar dis- 
tinction was taken in other cases. (Starin v. Town of Genoa, 23 N. 
Y., 489; Bank of Chenango v. Brown, 26 N. Y., 467; Clark v. City 
of Rochester, 28 N. Y., 605.) While there were differences of opin- 
ion in these cases as to the precise grounds which distinguished 
them from Barto v. Himrod, there was an entire concurrence in the 
construction put upon the latter case, a construction which makes it 
inapplicable to the statute under consideration. 
ut it is argued that this act offends, although not in the same 
manner as the school law, by leaving the amount of the tax or fine 
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to the legislative discretion of another State. The argument is that 
the nature of the attempted legislation is vicious; that what the 
amount of a tax, fine, penalty, or license shall be is essentially the 
direct and immediate effect of statutory enactment; that the act in 
question does not determine it; that it remits it to the Legislature of 
another State by its enactments to create or change the tax. Au- 
thority for this criticism is found in a decision in Alabama (Clark & 
Murrell v. The Port of Mobile, 10 Ins. Law Journ.), and in one in 
Indiana. (Id., 361.) But the whole argument rests on the single 
point that the amount of the tax or fine imposed is not definitely 
fixed by the terms of the statute, but depends above a certain rate 
upon foreign legislation. Is it true that a fine or tax cannot be im- 
posed unless its amount be stated in the law, and that, if left to be 
determined by some other tribunal, thereby the legislative power 
has been delegated? Laws define a multitude of forbidden acts, 
and impose fines and penalties not exceeding certain amounts, but 
below those amounts left wholly uncertain and committed to the dis- 

eretion and judgment of judicial officersortribunals. It is quite 
48 certain, therefore, that the Legislature does not abdicute its — 

tions and delegate its authority when it im poses a fine or penalty 
without itself fixing the amount, or when it leaves it to be fixed by some 
other tribunal. But in the statute beſore us nothing is leſt to any- 
bod v's discretion. That is certain which can be rendered certain, 
and the act fixes the fine or penalty by reference to an extrinsic fact 
which determines its amount in excess of a fixed and established 
rate. Because that extrinsic fact is the legislation of another State, 
it does not follow that the legislative discretion of such other State 
is in any manner substituted for our own. The opinion in the case 
decided in Alabama turns upon what appears to us to be this error. 
It asserts that the law of which it speaks “ authorizes, in effect, the 
Legislature of Mississippi, speaking through its statutes, which are 
the subjects of extrinsic proof and not of judicial knowledge in our 
courts, to fix by law the amount which the treasurer of Alabama 
shall demand of appellants as a license tax to do business in this 
State.” 

A similar inference from our own statute is pressed upon us in 
the case at bar. But if, when our statute was passed, there had been 
in existence a law of Pennsylvania imposing upon New York com- 

yanies a license fee of three per cent., and use of that fact our 
— had enacted that all Pennsylvania companies should 
pay a license fee of three per cent., would that law have been a dele- 
gation of legislative authority to the State of Pennsylvania? Most 
clearly not; although the fact of the foreign law lay at the founda- 
tion of our legislative judgment and discretion. And if, within a 
month, the foreign law changed the impost to four per cent., and our 
own Legislature again ascertaining the fact, and because of it, should 
change our tax to four per cent., would that be Pennsylvania legis- 
lation, and not our own? And what would be certainly consti- 

tutional, if done seriatim, by several and separate acts, does it 
49 become unconstitutional when the same precise and identical 

result, founded upon exactly the same legislative discretion, 
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is accomplished by one? If so, a grave constitutional question is 
made to turn upon the bare form instead of the substance of legis- 
lative action. 

It seems to us that the whole difficulty arises from a failure to re- 
gard the foreign law, relatively to our own legislation, as simply and 
purely an extrinsic and contingent fact. Such fact, like any other, 
may justly influence and even occasion legislative action, without 
at all changing its nature, destroying its discretion or abridging its 
duties or its judgment. Most laws are made to meet future facts. 
They ure complete when passed, but sleep until the contingency 
contemplated sets them in operation. A law which defines and 
punishes murder is none the less complete and authoritative al- 
though no murder be committed, and so the contingency it was 
framed to meet does not occur. Such contingency may sometimes 
be, instead of a certain and definite fact, one which is variable and 
changeable. The legislation suited to such a fact and adopted to 
such a future emergency may properly recognize its movable char- 
acter, and be itself made flexible to the changing emergency, and 
this very characteristic is the product of legislative will and discre- 
tion, rather than a surrender of it. If a foreign nation should im- 
pose upon American shipping onerous and severe harbor dues, with 
a view of crippling our commerce and gaining for itself our carry- 
ing trade, and because of this Congress should pass an act imposing 
upon the vessels of such nation coming into our ports such and the 
same harbor dues as by their laws should be at the time charged 
upon our shipping, the act would be one of retaliation, deliberately 
intended to operate according to the measure of the foreign law, 
treated as an existing and contingent fact, but could not justly be 
said to amount to an abdication by Congress of its legislative disere- 

tion and judgment. 
50 Possibly we may get nearer to the ultimate point of the 

objection urged. That would seem to be that while the Legis- 
lature might, by a series of separate acts, each passed because of a 
then existing foreign law, follow its changes, yet it cannot do so by 
one act which adopts and enacts such future and contingent muta- 
tions. This doctrine requires us to hold that a law so framed as to 
follow and recognize the changes of foreign legislation, and thereby 
incorporate such changes into its own operation, is a delegation of 
the legislative power, and therefore inadmissible. We have found 
no authority for such a broad and general proposition. What has 
been said upon the subject is to the contrary, except, perhaps, in- 
ferentially by the ruling in specific cases. In State v. Parker (26 
Verm., 365) the general subject was discussed, and it was said: “ If 
the operation of a law may fairly be made to depend upon a future 
contingency, then it makes no essential difference what is the nature 
of the contingency so it be an equal and a fair one, a moral and 
legal one, not opposed to sound policy, and so far connected with 
the object of the statute as not to be a mere idle and arbitrary one.” 
And it was added: “One may tind any number of cases in the legis- 
lation of Congress where statutes have been made dependent upon 
the shifting character of the revenue laws, or the navigation laws, 
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or commercial rules, edicts, or restrictions of other countries.” How 
true this is, and how dangerous would be a denial of the power to 
legislate in such manner, may be made more apparednt by exam- 
ples. The non-intercourse acts of the three years, beginning with 
1809, were made in terms dependent upon the action of France and 
England toward this country, and were to be revived or revoked 
according to the course of the foreign law, the effect of which was 
to be determined by the President and declared by his proclamation. 
This instance is cited in Bull v. Read (13 Grattan, 90) as a law 
51 depending upon an uncertain future contingency, and an ob- 
jection taken in the Federal courts that the power of legisla- 
tion was transferred to the President was disregarded. (Cargo of 
Brig Aurora v. U. S., 7 Crunch, 386.) In Bank of Michigan v. Will- 
iams (7 Wend., 540) it appeared that by the ordinance of Congress, 
passed in 1787, the Governor and judges of the Northwestern Terri- 
tory were authorized to adopt and publish in the district such laws 
of the original States, both civil and criminal, as might be necessar 
and best suited to the circumstances of the district. In 1805 Michi- 
gan was made a separate Territory, with a government “in all re- 
spects similar“ to that provided for the Northwestern Territory. 
Under this legislation it was held that the Governer and judges of 
Michigan could legally incorporate a banking institution. The duty 
of making laws for the Territory was saved only to the National 
Legislature by its power of disapproval. Congress has legislative 
ower over the formation and —— of the Federal judiciary. 
t is provided (sec. 914, U. S. R. S.) that the practice, pleadings and 
and forms and modes of proceeding in civil causes other than equity 
and admiralty causes in the circuit and district courts shal] conform 
as near as may be to those existing at the time in like causes in the 
courts of record of the State within which such circuit and district 
courts are held. And more specifically it is ordained that jurors to 
serve in the Federal courts shall have the same qualifications and 
be entitled to the same exemptions, and shall be designated by bal- 
lot, lot, or otherwise, according to the mode of forming such juries 
then practiced in the State courts. Coming to our own legislation we 
notice that affidavits taken in another State may be effectual here if 
taken before any officer authorized by the laws of such State to take 
affidavits. (3 R. S., [th ed.,] p. 657, sec. 27.) A deed may be re- 
corded or read in =” in this State when made by 
52 a person residing without the State and in some other State 
or Territory, if provoked or acknowledged before any officer 
“authorized by the laws thereof” to take the proof and acknowledg- 
ment of deeds. (2 R. S. [6th ed.], p. 1140, see. 5) And wills of 
personal estate duly executed by persons residing out of this State,” 
according to the laws of the State or country in which the same 
were made,” may be proved and established and become valid and 
effectual here. These illustrations are not strictly analogous, but 
they tend to show how a law may be made to fit a changing event 
and follow it, and adjust itself to it, througli u series of future muta- 
tions, and those, too, made by foreign legislation or the voluntary 
action of other bodies; and they indicate also the dangers of forbid- 
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transaction of business within its limits by foreign fire insurance 
companies, except upon certain express terms and conditions. By 
the act of 1853, as amended (2 R. S. [5th ed.], p. 772, §54), fire in- 
surance companies incorporated by any other State were forbidden 
“ directly or indirectly to take risks or transact any business of insur- 

ance in this State,” unless upon compliance with certain speci- 
56 filed conditions. In 1871 — 2 388, 5 5) the prohibition was re- 

pented, except upon the fulfillment of all tlie requirements of 
the laws then in force, together with those named in that act. The 
law now under consideration was then in force, having been — 
in 1865. (Chap. 694.) The amendment of 1875 simply added a 
provision authorizing the superintendent to remit certain fees and 
charges. The situation, then, is this: The State having the power 
to exclude foreign corporations determines to do so unless they will 
submit to certain conditions, It meets the applicant on the border, 
forbidding admission, as it has a right to do, except on condition 
that it will fulfill all of the requirements of our statutes relating to 
foreign corporations, one of which is the very law here assailed. 
When the corporation comes in it agrees to the conditions. They 
become binding by its assent. The tax or license fee charged by 
the act of 1865 is one of these conditions. It is imposed as the price 
of permission to come within the jurisdiction, and not as a tax upon 
one already within the jurisdiction. The fourteenth amendment 
therefore has no application. It can apply to foreign insurance com- 
panies only after they have performed the conditions.upon which 
they are entitled to admission. Any other view of the case involves 
this absurdity: that the foreign company may agree to pay the tax 
charged by the act of 1865, so as to get within our jurisdiction, and 
then refuse to pay it, while insisting upon the right to remain. It 
cannot agree to conditions as the price of admissior, and, after hav- 
ing been admitted, turn around and dispute them. Even if the 
conditions were unconstitutional, which cannot be said of the terms 
of the act of 1865, considered as conditions, the foreign company 
could waive the objection (Embury v. Connor, 3 Comst., 511; Sher- 
man v. McKeon, 38 N. X., 267; Phyle v. Elmer, 45 N. V., 103), 

and does do so when it accepts tlie conditions by coming in 
57 under them, and is estopped from raising the question. (Vose 

v. Cockroft, 44 N. V., 415.) Even where the condition was a 
violation of the Federal Constitution and the Supreme Court of the 
United States so declared, they refused to prevent the State from 
excluding the offending company and revoking its license. (Doyle 
v. Continental Co., 94 k. S., 535.) By that process, even in such a 
case, obedience could be compelled at the peril of removal from the 
State. But in the case before us the condition imposed is not a vio- 
lation of the Federal Constitution upon any construction of the final 
clause of the fourteenth article, for that relates wholly to persons 
within the jurisdiction, already there in fact and of right, and their 
treatment thereafter, and not at all to the terms and conditions on 
which alone they can come in. This view of the case renders of no 
importance the argument founded on the word “ tax,” and the dis- 
tinction sought to be drawn between that and a license fee. Grant 
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that it is properly denominated a tax, yet the payment of a specific 
tax may be imposed as a condition of assent to fire insurance within 
the State, and, as we have seen, has been so imposed by express and 

itive law. Its nature is a condition precedent, is not altered by 
its name. The constitutional difference between the rights of non- 
resident individuals and foreign corporations is fundamental and 
apparent. The citizen of another State has a constitutional right to 
come within our jurisdiction. 

The charter of the nation has secured him that right, and we can- 
not exclude him nor clog his right with conditions, unless in ex- 
ceptional cases under the police power. But foreign corporations, 
artificial beings, the product of a law not our own, have no consti- 
tutional right to pass their own borders and come into ours. The 
Federal Constitution has neither granted nor secured any such right. 

We may exclude absolutely, and in that power is involved the 
58 right to admit upon such conditions as we please. Until they 

are within our jurisdiction the final clause of article 14, by its 
own terms, does not apply. While they stand at the door bargain- 
ing for the right to come within they may decline to come, but can- 
not question our conditions if they do. How, then, is the legislation 
vicious which proposes to treat them precisely as their own State 
treats our corporations similarly situated? Is exact equality unfair? 
Must comity me magnanimity or injustice? If we owe cour- 
tesy to sister States, do we not also owe protection to our own corpo- 
rations formed and fostered under our law? Is it vicious to insist 
for them upon precise — of treatment? These questions our 
Legislature answered. 
their discretion. This court, at least, is bound to assume, and finds 
no difficulty in assuming, that they answered it wisely and justly. 

A third ground of objection may be more briefly dismissed. Reſ- 
erence is made to article 3, section 20, of the State constitution, which 
provides that “any law which imposes, continues, or revives a tax 
shall distinctly state the tax and the object to which it is to bea 
plied, and it shall not be sufficient to refer to any other law to fix 
such tax or object.” We are of opinion that this provision does not 
relate to a tax imposed as a condition upon a foreign insurance com- 
pany, and therefore, in fact, in the nature of a license fee, and that 
the tax covered by the constitutional provision is one general in its 

rovisions and coextensive with the State. (People v. Supervisors of 
henango county, 8 N. V., 326.) 

The point taken as to the effect of the law of 1881 — 361, § 8) 
is substantially “ey of by our decision in People ez rel. v. Daven- 
port (MS., March, 1883). We there held that the exemption under 

the law of 1880 was from the general taxes levied for the gen- 
59 ceral purposes of the State. The same construction must apply 
to the act of 1881. 

The final question raised is over the amount to be collected. We 
think the act requires, in the present case, a full payment of three 

r cent. upon the premiums received, and if any part of it has not 

n paid because there was no fire 1 in a particular 
locality to — it, such amount must be added to the sum pay- 
42 


he inquiry was within the just range of 
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able to the superintendent. He must receive such sum as with the 
other payments will equal the three per cent. required. 
The judgment of the general term should be reversed and judg- 
ment entered for the plaintiffs for $1,848.45, with interest from Jan- 
uary 15, 1882, with costs. 
“All concur.” 


(A copy.) 
H. E. SICKEIS, Reporter, 
Per C. 


I hereby certify the foregoing to be a true & correct copy of the 
opinion of the court of appeals in the above-entitled action on file in 
this office, & of the whole thereof. 

H. E. SICKELS, 


State Reporter, 
Per C. 
Dated Albany, July 9, 1883. 


60 UNITED STATES OF AMERICA. 


STATE OF New YORK, : 
Oity and County of Albany,, 


I, John Larkin, clerk of the city and county of Albany, and also 
clerk of the supreme court, being a court of record held therein, by 
virtue of the foregoing writ of error and in obedience thereto, do 
hereby certify that the foregoing are a true and complete transcript 
of the record and proceedings had in the said court, including those 
had upon remittitur from the court of appeals of the State of New 
York, in the case of The Fire Association of Philadelphia, plaintiff 
in error, against The People of the State of New York, defendants in 
error, as the same remain- of record and on file in this office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of Albany, in the county of Albany 
and State of New York, this 25th day of July, in the year of our 

Lord eighteen hundred and eighty-three, and of the Inde- 
61 pendence of the said United States one hundred and seventh. 
[Seal Albany County, July, 1847.] 
JNO. LARKIN, Clerk. 


Endorsed on cover: New York supreme court. No. 247. The 
Fire Association of Philadelphia, plaintiff in error, vs. The People of 
the State of New York. Filed July 30th, 1883. 
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: 
| 
IN THE | 
9 { 
Supreme Court of the united States, | 
THE Fm ASSOCIATION OF PHIL- 
ADELPHIA, 
Plaintiff in Error, 
vs. October Term, 1886. 
: No. 15. | 
THE PEOPLE OF THE STATE o — 
New York, me 4g 
- Defendants in Error. 1 
BRIEF FOR PLAINTIFF IN ERROR. 


Statement. 


This is a writ of error to the Supreme Court of the 
State of New York, to review a judgment rendered by it : 
against the plaintiff in error; and the error assigned is, i 3 
substantially, that the said Court erred in holding valid 1 4 
the Act of the People of the State of New York, passed 
May 11, 1865, being chapter 694 of the Laws of 1865, en- ‘ 
titled “An Act in relation to the deposits required to be i 4 
made, and the taxes, fines, fees and other charges payable 3 
by Insurance Companies of Sister States,” as amended by 
the Act of 1875, being chapter 60 of the Laws of 1875, 


— 


which act was drawn in question by the plaintiff in error 
in the State Court as being repugnant to the Fourteenth 
Amendment of the Constitution of the United States, 
which provides that no State shall— 


‘¢deny to any person within its jurisdiction the equal 
— * of ‘he lawa.” 


‘The cause was heard and decided by the said Court upon 
an agreed statement of facts submitted in the first instance 
to the General Term of the Supreme Court as provided by 
section 1279 of the Code of Civil Prucedure of the State 
of New York. This statement of facts was incorporated 
in the record (pp. 4-8). By this statement it appears, 
so far as pertinent to the determination of the present 
question, that the plaintiff in error— 


The Fire Association of Philadelphia is a corporation 
created and organized in the year 1820 by and under the 
laws of the State of Pennsylvania for the transaction of 
the business of fire insurance, and having its principal 
place of business in the City of Philadelphia. In the year 
1872 it established an agency in the State of New York, 
which it has ever since maintained. No question is here 
raised but that it has uniformly complied with all the 

iremenis and conditions im by the laws of 
this State upon Fire Insurance Companies from other 
States establishing and maintaining agencies in this 
State except the payment of the tax now in — upon 
premiums receiv 77 it in 1881, upon risks located 
within the State of New York, and which is the subject 
of this controversy, and has received from year to year 
certificates of authority from the Superintendent of the 
Insurance Depariment of this State, as provided to be 
issued under the Act chapter 466 of the Laws of 1858 
and the subsequent acts amendatory thereol 


copies of which acts, so far as material, are hereto an- 
nexed (p.27 of this brief). 3 

The act of May 11, 1865, being chapter 694 of the Laws 
of 1865, as amended by chapter 60 of the Laws of 1875, 
provides as follows: 


„Whenever the existing or future laws of any other 
State of the United States shall require of insurance 
* — — by or organized under the laws 
of this State, and having agencies in such other States, 
or of the agents thereof, any deposit of securities in such 


) 
1 
| 


State for the protection of ——— or otherwise, or 
any pa t for taxes, fin 
r rr 
amount required ſor such pu from similar com- 
— of other States by the then existing laws of this 
tate, then and in every such case all companies of such 
States, establishing or having heretofore established an 
agency or agencies in the State, shall be and are hereby — 
required to make the same deposit for a like purpose in 
— tend ＋ said — 10 — gn 
superintendent o ent for taxes, fines, — 
ties, certificates of authority, license fees and otherwise, 
an amount equal to the amount of such charges and pay- 
ments, imposed by the laws of such — the com- 
panies of this State und the agents th [And the 
—— 4 of the Insurance ——— is hereby 
authorized to remit any of the fees which he 
is required to collect by existing laws, except such as he 
is — * to collect under and by virtue of this act: 
Provided, however, that no discrimination shall be made 
- tate”) of one company over any other from the same 


The last clause, enclosed in brackets, was added to the 
Act of 1865 by the amendment of 1875. 

In 1872, at the time of the establishment of the agency of 
the plaintiff in error in New York, it was subjected by the 


laws of that State to equal taxation with other compantes 


having agencies there from other States in the Union, be- 
ing 2 per cent. and a fraction upon premiums received (p. 
6), but the State of Pennsylvania, by an act passed April 
4, 1873, and ever since in force, enacted as follows: 


Section 10. No person shall act as agent or solicitor 
in this State of any insurance company of State 
or foreign government in any manner whatever relating 
to risks until the provisions of this act have been com- 
plied with on the part of the company or association, and 
there has been granted to ssid company or association, by 
the Commissioner, a certificate of authority, — 
that the company or association is authorized to 

business in this State; and it shall be the duty of every 
such —＋ or association authorized to transact busi- 
ness in this State to make report to the Commissioner in 
the month of January of each year, under oath of the 
president or secretary thereof, showing the entire amount 
of premiums of every character and iption received 
by said company or association in — eee dae 
year or fraction of a year ending with the 3let day of 


4 


December preceding, whether said premiums were re- 
ceived in money or in the form of notes, credits, or any 
other substitute for money, and pay into the State Treas- 
ury a tax of three per centum upon said premiums ; and 
the Commissioner shall not have power to grant a renewal 
of the certificate of said company or association until the 
tax aforesaid is paid into the State Treasury.” 


Thereupon, and not before, by the operation of the New 
York law of 1865, if valid, the plaintiff in error, as a 
Pennsylvania Company, became subject to the tax of 3 
per cent. upon its premiums, being the percentage of taxa- 
tion imposed by the State of Pennsylvania upon the agen- 
cies of insurance companies from other States within its 
limits, and being a different and larger tax than the laws 
of New York imposed upon companies from other States 
doing the same business, under the same circumstances, 
within the State of New York, under the sanction of its 
authority. 

In the year 1881 the plaintiff in error disputed the pay- 
ment of the increased tax thus imposed, upon the ground 
of the invalidity and unconstitutionality of the enactment 
which provided for it, claiming, in the terms set forth in 
the record (p. 7)— | 

„ that the said Act of 1865, as amended by the Act of 
1875, is unconstitutional and void, and not a legitimate 
exercise of legislative power.” 

The grounds of objection were based upon its alleged 
repugnancy both to the Constitution of the State of New 
York and to the Constitution of the United States. The 
General Term of the Supreme Court, to which the case 
was first submitted, held it to be repugnant to the Consti- 
tution of the State, as not being a legitimate exercise of 
legislative authority, making the law of the State of New 
York dependent upon the future action of the legislature 
of another State. One of the judges, however, dissented, 
and, after upholding the validity of the law under the 
Constitution of the State, thus stated his dissent from the 
claim that the law was invalid under the Fourteenth 
Amendment (p. 16): 


Nor can I agree with the claim that this statute is 


1 


5 


contrary to the Fourteenth Amendment to the Constitu- 
tion of the United States. If that amendment, adopted 
with an intent which is well known, is to have the effect 
claimed, it would seem to render invalid all State laws of 
attachment against foreign corporations and non-resident 
defendants, and other provisions by which the State has 
thus far protected its citizens.” 


From the judgment of the Supreme Court adverse to the 
State, it appealed to the Court of Appeals (92 N. Y., 311), 
which reversed the judgment of the General Term, hold- 
ing that the act complained of was a legitimate exercise 
of legislative authority, and upholding the validity of the 
act, also, as against the company, and its constitutionality 
under the Fourteenth Amendment of the Federal Consti- 
tution. The ground of its judgment appears in the opinion 
incorporated in the record (p. 23-25), and may be thus briefly 
stated : That the State of New York had the right to ex- 
clude foreign corporations altogether from doing business 
there; that the right to do such business rested only upon 
comity and implied consent ; that its laws prohibited the 
transaction of business within its limits by foreign com- 
panies, except upon certain express terms and conditions, 
among which were the requirements of the Act of 1865; 
that by coming in and doing business in the State after 


the passage of that act, the plaintiff in error had assented 


to it as a condition; and that the Fourteenth Amendment 
had nothing to do with the case, because it applied to per- 
sons within the jurisdiction, and not to corporations from 
other States seeking to come within the State. | 


ASSIGNMENT OF ERROR. 


The judgment below is erroneous in holding that the 
plaintiff in error is liable to pay the tax imposed by the 
said Act of 1865, as amended by the Act of 1875, and in 
upholding the constitutionality and validity of said act, 
whereas said judgment should have held that the plaintiff 
in error is not liable to pay said tax, on the ground that 
said Act of 1865 is unconstitutional and void under the pro- 
visions of the Fourteenth Amendment of the Constitution 
of the United States. 


POINTS. 


First Point. 


That a corporation like the plaintiff in error. is a Pan- 
SON” within the meaning of the FOURTEENTH AMENDMENT, 
seems no longer debatable since the announcement made 
by the learned CHIEF JUSTICE, in the case of SANTA CLARA 
County against THE SOUTHERN Paciric RAILROAD Con- 
Paxy, 118 U. S., at p. 396, that all the members of the 
Court were of the opinion that the corporationsin that 
case, being ratlroad companies, were properly within the 
terms of that description. 


We do not, therefore, propose to discuss that question ; 
but, if it is to be considered, we would avail ourselves of the 
conclusive reasoning of Mr. Justice Fie.p in his opinion in | 
the Circuit Court in the San Mateo case (13 Fed. Rep., 722, we 
746-748; SawyYeErR, J., 758-762)), and in the County of 
Santa Clara case (18 Fed. Rep., 385, 397-404), and would 
refer to the decisions of this Court in the Kentucky 
Ratlroad Tax Cases (115 U. S., 321), and the Chinese 1 
Laundry Cases (113 U. S., 27 and 703; 118 U. S., 356), | 
hereafter cited. } 


Second Point. 


The plaintiff in error was, in 1881, unquestionably, i a 
person at all, a person within the jurisdiction of the State 
of New York. 


(a.) It is a part of the agreed statement of facts (p. 4, 
fol. 14), that the plaintiff in error had, by direct 
authority from the State, uniformly maintained its 
agency within the State from 1872 down to the present 
tame. It transacted its business there under the 


7 


authority, implied and express, of the State, and 
under the usual certificate of authority from the State, 
granted in such cases upon compliance with the pre- 
scribed conditions. It contributed yearly its quota, 
by taxation, to the revenues of the State, and was 
in all respects, and to every intent and purpose, 
within the jurisdiction of the State of New York. 

Thus it had, as a corporation, a legal and actual 
existence within the State by virtue of the legislative 
authority of New York, and not by virtue of its 
Pennsylvania charter. 

In a certain technical sense, it is true that a cor- 
poration, being an artificial creation, brought 
into existence by a legislative act of the State, 
is incapable of existence in another State, unless 
such other State, by the exercise of its legislative 
authority, permits it to exist there. For all prac- 
tical purposes connected with the administration of 
justice and the affairs of State, however, corporations 
are present wherever they are permitted to engage in 
the business for which they were created. And when 
the State of New York, by its general laws, per- 
mits them to come within the State to do business, 
takes the conduct of their business under its sovereign 
direction, levies taxes upon them, and receives security 
for their liability to its citizens, it certainly cannot 
at the same time deny their existence within its 
territorial limits, and their right to all the protection 
which the constitution and laws of the country afford. 
While it is true that a corporation cannot migrate, 
that is, change its legal residence or citizenship, it is 
just as true that, in all other respects, in the transac- 
tion of its business, it can, through the medium of its 
agents, move about with perfect freedom, and, with 
the consent of the sovereign power, go within the 
jurisdiction ” of any State. 

“Within the jurisdiction ” is a familiar phrase, hav- 
ing a well-known legal signification. A person is within 
the jurisdiction of a State, if, in general terms, he is 
physically there for any purpose, and, for the time 
being, subject to its laws and regulations, and liable 


8 


to be called upon, by due service of process, to appear 
in its courts of law. A corporation is in the same 
situation, when it transacts its business in a State 
through duly authorized agents, by permission of the 
State, or when, for any purpose, it appears in a State 
and appoints therein, as required by law, a legal rep- 
resentative upon whom service of process may be 
made. 

It is possible for a foreign corporation to come 
‘‘within the jurisdiction” of the State. If this be 
so, certainly there can be no better or higher 
evidence of the fact that such acorporation is actually 
within the jurisdiction than the certificate which it, or 
its agent, receives from the State, authorizing it to 
transact business therein, and at the same time sub- 
jecting it to the jurisdiction of the State and Federal 
Courts of that locality. Indeed, such a certificate is, 
under the statutes of New York, the only evidence 
that the foreign corporation is legally within the State. 
Such a certificate the plaintiff in error has received 
from year to year since 1872 (p. 4). 

Lafayette Ins. Co. vs. French, 18 How., 404. 

Ex parte Schollenberger, 96 U. S., 369. 

Railroad Company vs. Koontz, 104 U. S., 5, 
10-13. 

St. Clair vs. Cox, 106 U. S., 350, 355. 


(B.) The question here presented is not as to the right of 
the State of New York to admit or exclude any or all 


foreign corporations, or even the particular corpora- 
tion here litigating. The State has not undertaken to . 
exclude the plaintiff in error; it has admitted and 7 


recognized this corporation as a part of its own business 
community; but now, after having got the company 
within its territory and in its grasp, seeks to impose 
upon it an unequal tax, penalty, burden, or condition, 
which is, as we claim, repugnant to the Constitution of 
the United States, and therefore a tax, penalty, burden, 
or condition which it is not within the power of tho 
State to impose. It is on this point, we submit, that the 


learned Judge who delivered the opinion in the Court 
of Appeals is clearly in error; that is, in contending 
that the plaintiff in error was not, at the time of the 
imposition of this unequal tax and burden, a person 
c within” the jurisdiction of the State. He says that 
the Fourteenth Amendment— 


‘‘relates wholly to persons within the jurisdiction, al- 
ready there, in fact and of right, und their treatment 
thereafter, and not at all to the terms and conditions on 
sn alone they can come in.” (92 N. V., 311, at p. 


But the plaintiff in error was already within the 
jurisdiction of the State of New York; already there 
in fact and of right, by permission of the State, from 
1872 fo 1881; and it is the “‘ treatment thereafter” of 
which we complain. The State did not meet it at the 
threshold and seek to exclude it, but admitted it on car- 
tain conditions, the legality of which was not disputed, 
and is not now; and afterwards, to wit, after the 
passage by the State of Pennsylvania, in 1873, of its 
act aimed at foreign corporations, the State of New 
York sought to impose upop the plaintiff in error, 
already there in fact and of right, the unequal, and 
therefore unlawful, burden which it did not impose 
upon any insurance companies within its limits from 
other States than Pennsylvania. 

The plaintiff in error came into the State of New 
York in the year 1872, and complied with all the con- 
ditions then in force therein (p. 4). Although the law 
of 1865 was then upon the statute books, yet it did 
not really create or provide for any tax or condition, as 
to this Pennsylvania corporation, for the contingency, 
the happening of which alone gave life and force to 
that law, as against Pennsylvania corporations. 
namely, the passage of a law by the State of Penn- 
sylvania imposing a tax upon foreign corporations 
greater than that imposed upon such companies by 
the laws of New York, did not come to pass until 
1873. On April 4, 1873, the State of Pennsylvania 
passed such an act. On that day, therefore, and not 

4 
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before, the act of 1865 sprang into existence as against 
the plaintiff in error. When it came into the State 
there was not, so far as it was concerned, any such 
condition or tax in existence. It had been within” 
the jurisdiction of the Stute an entire year (1872-1873), 
before this tax was imposed. 

Not only so, but if the Act of 1865 is unconstitu- 
tional and void, it never was a law of the: State of 
New York, and under no circumstances was the 
plaintiff in error obliged to recognize it as such. 


“An unconstitutional law is void, and is as no law.” 


Ex parte Siebold, 100 U. S., at p. 376. 


Third Point. 


The plaintiff in error thus being present within the 
jurisdiction of the State of New York, the attempt of that 
State to impose upon it a higher tax or license than it 
imposed upon companies from other States than Pennsyl- 
vania, doing the same business under the same circum- 
stances, and this simply because it came from the State 
of Pennsylvania, was a denial to the plaintiff in error of 
the equal protection of the laws. 


In this connection, it should be remembered that con- 
stitutional provisions, designed for the protection and 
security of persons and pruperty and of personal and 
property rights, must always receive a liberal construction 
and a broad application. 

Boyd vs. United States, 116 U. S., 616, 635. 


The Act of 1865 is both prospective and retrospective. 
It provides that whenever the existing or future laws of 
any other State shall impose such higher tax, then all 
companies of such State ‘‘ establishing, or having hereto- 
fore established an agency or agencies” in New York, 


* N * 
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shall pay the higher tax. We start, then, with this fact 
in the case, that the Act of 1865, the law in question, ez- 
pressly applies and refers to corporations which have, before 
its passage, established themselves in the State, and which, 
at that time, were already within its jurisdiction. In ex- 
press terms, therefore, it affects persons within the juris- 
diction of the State. And such, we have shown, was the 
position of the plaintiff in error at the time when this tax 


was imposed. 

If the tax, then, be regarded asa burden imposed, it was 
an unequal, and therefore unlawful burden. If it be re- 
garded as a condition, it was a condition repugnant to this 
provision of thé Constitution of the United States, and 
therefore one that the State had no right to impose. 


(a.) We do not ask too much, nor do we ask as much as 
the learned judge, who commented on the subject in 
the Supreme Court of the State, supposed. We do 
not insist that corporations from other States shall be 
treated like domestic corporations, or individual citi- 
zens, or like corporations from foreign countries, but 
we do insist and claim that, under the same circum- 
stances, namely, as being corporations from other 
States of the Union, they shall be treated to the same 
share of justice and of burdens, and shall each receive 
equal protection with all others in the same class, that 
is, all other similar corporations from other States. 
We insist upon the definition given to this very 
amendment by this Court in Missouri vs. Lewis, 101 
U. 8., 22, 31, when it said: 


The amendment means thut no person or class of 
persons shall be denied the same protection of the laws 
which is enjoyed by other persons or other classes in the 
same place, and under like circumstances.” 


What we claim is, that this Fourteenth Amendment, 
having necessarily become incorporated, as the supreme 
law of the land (Ex parte Siebold, 100 U. S., at pp. 
893 and 398-399), in the Constitution of the State of 
New York, is equivalent to a requirement that every 
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form of taxation, fine, penalty, license, or other bur- 
den, imposed upon persons or corporations, shall be, 
under the same circumstances, equal, and forbids this 
extraordinary legislation by which a corporation from 
Pennsylvania, transacting business within the State of 
New York, is to be subjected to a different and 
greater burden than that which is imposed, under the 
same circumstances, upon any similar corporation 
from any other State in the Union. 


(6.) Prior to the adoption of this amendment to the 
Federal Constitution, it was substantially held, by this 
Court and by the State Courts of New York, that 
there was no limit to the taxing power of the Legis- 
lature of New York, and that, however unjust or 
arbitrary the taxes imposed by it might be, there 
was no redress. It was also held that there were 
no limits to the authority of the Legislature. or to 
the power of the State, in dealing with corporations 
from other States seeking to transact business within 
its borders. With regard to the exercise of the latter 
power, it was held that corporations, not being citizens 
within the meaning of the second section of the fourth 
article of the Federal Constitution, were not entitled 
to the privileges and immunities of citizens of the sev- 
_eral States, thereby provided; and so it was held that 
the business of insurance, not being a part of com- 
merce, the Legislatures of the several States had ab- 
solute dominion on the subject of its transaction with- 
in their respective limits by companies of other 
States. 


(c.) Now, however, by virtue of this amendment, cor- 
porations, being clearly persons within its meaning, 
are entitled, when within the jurisdiction of another 
State than that which created them, to equal protec- 
tion of the laws of such State, and a remedy is thus 

. afforded against unjust discrimination, and against 
this very system of retaliatory laws which it is the ob- 

ject of the present case to test. Certainly, it never 

could have been intended by the framers of the Fed- 


a 
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eral Constitution that the several States adopting it 
should have the power, nevertheless, to wage war 
upon each other by means of these retaliatory enact- 
ments, to which, when once entered upon, it is scarcely 
possible to fix the limit. 

It was expressly provided, as well by the Articles of 
Confederation (Art. 6) as by the Constitution (Art. 1, 
§ 10, cl. 2), that the States should have no power to 
enter into bargains, compacts or alliances with one 
another, and yet, by the adoption of this system 
of retaliatory laws, if valid, they are bringing each 
other to terms as effectually as any bargain, compact, 
or alliance could possibly do. At the date of the 
adoption of the Constitution, the transaction of the 
business of this country, including the insurance busi- 
ness, was almost entirely in the hands of individuals, 
and the idea had scarcely been conceived of the present 
range of corporate existence, by which so large a por- 
tion of the whole business of the country is practi- 
cally absorbed into the control of corporations, each 


seeking to press its transactions beyond the limits 


of the State creating it. It must have been deemed, 
at the time of the adoption of the Constitution, that 
the privileges and immunity clause of the Fourth 
Article was practically sufficient to protect the busi- 
ness and property interests of each of the States and its 
citizens against such unjust discriminations and re- 
taliations; but there was a temporary failure of inter- 
state protection, arising from the refusal of the courte 
to extend to corporations the benefit of that clause. 


(d.) The provisions of the Fourteenth Amendment have 


fully met the existing evil. 

That amendment is not limited in its operation to 
the personal privileges and immunities of citizenship, 
nor can its benefits be contined by construction to the 
protection of the negro and nothing more. The 
wrongs of the latter, without doubt, furnished the in- 
spiration, the original impulse, to its adoption, but the 
force of that inspiration has given us its dignified 
broad and unqualified language. A Constitution 
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from its nature deals in generals, not in detail.” Both 
the Amendment and the Act of Congress of 1871, to 
carry it into effect, have always been recognized by 
the Courts as reaching far beyond the mere motive 
for their adoption or enactment, and as extending to 
the protection of all persons and corporations within 
the jurisdiction of any State of this Union. 
Missouri vs. Lewis, 101 U. S., 22. 
Kentucky R. R. Tax Cases, 115 U. S., 321, 
386, 387, 339. i 
Soon Hing vs. Crowley, 113 U. S., 703. 
Barbier vs. Connolly, 113 U. 8., 27. 
Yick Wo vs. Hopkins, 118 U. S., 356, 367, 
369, 373. 
Santa Clara County vs. Southern Pac. R. R. 
118 U. S., 394, 396. 
Pearson vs. City of Portland, 69 Me., 278. 
City of Portland vs. City of Bangor, 65 Me., 
120. 
Northern Fertilizer Co. vs. Town of Hyde 
Park, 3 Biss., 480. 
County of San Mateo vs. Southern Pac. R. 
R. Co., 13 Fed. Rep., 722. 
County of Santa Clara vs. Southern Pac. R. 
R. Co., 18 Fed. Rep., 385. 


(e.) There can be no limit to the subject matters in re- 
spect to which this amendment secures to all persons 
within the jurisdiction of the State the equal protec- 
tion of the laws. It must necessarily apply to every 
exercise of power by the State. 

It applies alike to taxation and to the exercise of 
any other power by which the legislative action of the 
State can reach or affect persons, and there must, 
under the same circumstances, be equality of right 
and equality of protection. To quote from the head- 
note in the San Mateo Case (13 Fed. Rep., 722)— 


“The Fourteenth Amendment of the Constitution 
in declaring that no State shall deny to any person 
within its jurisdiction the equal protection of the laws 
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imposes a limitation upon the exercise of all the powers of 
the State which can touch the individual or his property; 
including among them that of taxation.” 


4 The ‘equal protection of the laws’ to anyone implies not 
only that he has a right to resort, on the same terms with 
others, to the courts of the country for the security of his 

rson and property, prevention and redress of wrongs, and 

he enforcement of contracts; but, also, that he is exempt 
from any greater burdens or charges than such as are 
— — yo upon all others under like circumstances. 
is equal protection forbids unequal exactions of any 
kind, and among them, that of unequal taxation.” 


Mr. Justice Fi there says (p. 733): 
It is not possible to conceive of equal protection under 
any system of laws where arbitrary and unequal taxation 
is permissible, where different persons may be taxed on 
their property of the same kind, similarly situated at dif- 
ferent rates, where, for instance, one may be taxed at one 
per cent. on the value of his property and another at two 
or five per cent., or where one may be thus taxed according 
to his color, becuuse he is white, or black, or brown, or 
yellow, or according to any other rule than that of the 
fixed rate proportioned to the value of his property.” 
And again (p. 737) : 

‘‘Taxation on business in the form of licenses may 
also vary according to the calling or occupation licensed 
and the extent of business transacted ; but, even then, 
there must be uniformity of charges with respect to the 
same calling or occupation in the same locality..” 


And this Court has already substantially held that 
any inequality in taxation, or in the imposition of 
license fees, is a violation of the Fourteenth amend. 
ment. Section 1977 of the Revised Statutes of the 
United States provides that— 

4 persons within 2 eager of the United 

States * © * © shall be subject to LIKE punish- 

ment, 2 penalties, tazes, licenses, and exactions of 
every kind.” 


Referring to the Fourteenth amendment, this Court 
has said that §§ 1977 and 1978— 


* gartially enumerate the rights and immuntties in- 
tended to be granted by the constitution.” 
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Again, speaking of § 1977, the Court said: 


4% This act puts in the form of a statute what had been 
substantially ordained in the constitutional amendment. 
It was a step towards enforcing the constitutional pro- 
vi 0 99 

Strauder vs. West Virginia, 100 U. S., 311. 


It is equally clear that the word persons” in § 1977 
includes corporations. Section 1 of the Revised Statutes - 
provides that— 


5e In determining the meaning of the Revised Statutes, 
* * * * the word ‘person’ may extend and be 


applied to partnerships and corporations.” 


(J.) As of the power of taxation, so of the exercise of 
other legislative powers—it must be within the limi- 
tation that equal protection is not denied to any per- 
son. 

So that the suggestion by which the force of our 
argument is sought to be evaded, that the act of 


1865 is an exercise of the power of the State to 
regulate the business of foreign corporations within 
its limits, has no longer any force. That power, 
in view of this Fourteenth amendment, is no more 
unlimited than the power of taxation. It must 
be exercised always with due regard to affording 
equal protection, under the same circumstances, to 
every person and every corporation within the juris- 
diction of the State, and it does most emphatically 
prohibit the imposition of burdens upon persons or 
corporations from one State, simply because they come 
from that State, from which corporations of the same 
kind, but coming from other States, are exempt. 

The amendment imposes upon each State the neces- 
sity of maintaining in its laws and regulations absolute 
equality, under the same circumstances, in respect to 
the same subject-matter, as regards all corporations 
of the same kind and engaged in the same business, 
without regard to the place of their origin, or the legis- 
lation which is there established, and does most hap- 
pily put an end to this internecine strife which has 
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been inaugurated and thus far prosecuted, to a consid- 
erable extent, by means of these retaliatory laws. 
Undoubtedly the State of New York may exclude cor- 
porations of other States altogether. It may con- 
fine the business of Banking, or of Insurance, or any 
other business within its limits, to its own citizens, or 
to corporations established within its own limits, to 
the exclusion of all outsiders ; it may limit the num- 
ber from each State that may come in ; it may impose 
any conditions of admission which are not repugnant 
to the Federal Constitution ; but to all those admitted, 
it must afford the equal protection of the laws, 
in the transaction of the same business, under the 
same circumstances. At any rate, it must be true, 
if, as here, the State has once admitted the corpora- 
tion within its jurisdiction,” that thereafter only 
1 such burdens and conditions can be imposed upon it 
1 as are imposed upon like corporations from other 
f States, doing the same business, under the same cir- 
cumstances, and in the same locality. 


(g.) Nor will it do to say that, by a power of classifica- 
tion, the irregularity which is prohibited may be law- 
fully maintained. Classification must be on equal 
terms, and you cannot classify by themselves the in- 
surance corporations from any one State, or any cne 
country, or any one section, or according to the laws 
in force in the States from which they come. Yet 
that is what is done by the act of 1865. Under that 
law, there may be in the State of New York thirty- 
seven insurance companies from different States, taxed 
under thirty-seven different laws. It really amounts 
to this: that, in the language of the Supreme Court of 
Maine, these corporations are— 

denied the eq of rotection of the laws’ on account of 
the condition of f the w of a foreign country.” 
Pearson vs. City of Portland, 69 Me., at p. 
281. 


res 


wm. — © — 
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The case last cited is closely analogous in principle to 
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the one at bar. In 1872 the Legislature of the State 
of Maine enacted that no person should recover of any 
city or town in that State damages for injury to person 
or property caused by defects in highways, if he was, 
at the time said damage was done, a resident of any 


country where damage done under similar circum- 


stances is not recoverable by the laws of said country. 
The Court held the law to be in conflict with the Four- 
teenth amendment, as denying to the plaintiff, who 
happened to be a citizen of a country where such 
damage was not recoverable, the equal protection of 
the laws. 

The Legislative Department has not unlimited power 
to prescribe a class, or what companies shall constitute 
a class. Classification must be with equal protection 
to all under the same circumstances. 

See—. 

Bureau Co. vs. Chicago, &c., R. R. Co., 44 
IIl., 229. 

Allhands vs. The People, 82 III., 234. 

Hughes vs City of Cairo, 92 III., 339. 

Cooley on Taxation (1st Ed.), p. 128— 


all of which authorities require, under Constitutional 
clauses providing for uniformity and equality of taxa- 
tion, uniformity and equality also of classification. 


Indeed, the decisions of this Court, cited above, 
dispose of this branch of the subject as well as of 
the other questions involved. 

In Barbier vs. Connolly, 113 U. 8., 27, 31, 32, the 
Court said that the Fourteenth Amendment 


‘‘ undoubtedly intended not only that there should be 
no arbitrary deprivation of life or liberty, or arbitrary 
spoliation of property, but that equal protection and se- 
curity should be given to all u like circumstances, 
in the enjoyment of their personal and civil rights; that 
all persons should be equally entitled to pursue their 
happiness and acquire and enjoy property; that they 
should have like access to tho Courts of the couutry for 
the protection of their persons and property, the preven- 
tion and redress of wrongs, and the enforcement of con 
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tracts; that no impediment should be interposed to the 
pursutts of any one, except as applied to the same pur- 
suits by of under like circumstances; that no greater 
burdens should be laid upon one than are laid —— 
in the same calling and condition; and that in the admin- 

istration of criminal justice no different or higher punish- 
ment should be im upon one than such as is pro- 
scribed to all for like offenses.” 

‘* Class legislation, 1 against some and 
favoring others, is ot but legislation which, in 
carrying out a public purpose, is limited in its applica- 
tion, if within the sphere of its operation it off alike 
all — similarly situated, is not within the amend- 
men 


This language was quoted and approved in Yick 
Wo vs. Hopkins, 118 U. S., 356, 367. 

In the latter case an ordinance, a police regulation 
of the City of San Francisco, regulating the laundry 
business therein, was under discussion. The ordi- 
nance divided the owners or occupants of wooden 
buildings used for such purpose into two classes, both 
of which were dependent for the continuance of their 
business on the will of the supervisors, it being op- 
tional with the latter to permit one class to continue 
the business, and to withhold consent altogether from 
the other. The Court held the ordinance to be a vio- 
lation of the Fourteenth Amendment, and unconstitu- 
tional and void, as discriminating, in its operation, 
against the Chinese. Speaking of the ordinance, it 
said (at p. 368): 

It does not prescribe a rule and conditions for the 

ion of the use of property for laundry 

to which all similarly situated may conform. It allows 
without restriction the use for such of build- 
ings of brick or stone; but as to wooden buildings, con- 
atituting nearly all those in previous use, it divides the 
owners or occupiers into two classes, not having respect 
to their personal character and qualifications for the 
business, nor the situation and nature and adaptation of 
= buildings themselves, but merely by an arbitrary 
ine. 


Again, the Court said (at p. 369): 
The Fourteenth Amendment to the Constitution és 
not confined to the protection of citizens. It says: Nor 
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shall any State deprive — — of life, liberty, or 
pro Vichout — process of law, nor deny to any per- 
son within its jurisdiction the equal protection of the 
the laws.’ These provisions are uni in their applica- 
tion to all persons within the territorial jurisdiction, 
without regard to any differences of race, of color, or of 
—— 2 and the 207. —— 7 the — — 
pledge o protection of equat laws. is accordingly 
enacted by § 1977 of the Revised Statutes, that ‘ All per- 
sons within the jurisdiction of the United States 

have the same right in every State and Territory to make 
and enforce contracts, to sue, be — give evidence, 
and — — full and — * benefit . all —— and —— vel 
ings for the security o —— property as is enjo 

by white citizens, 0 all be subject to like punishment, 
pains, penalties, taxes, licenses exactions of kind, 
and to no other.’ The questions we have to consider and 
nent — — — — — bn 3 be — as involv- 
i rights of every citizen of the United States 7 
with those of the strangers and aliens who now invo the 
gurisdiction of the Court.” 


Again (p. 878): 


„The cases t the ordinances in actual operation, 
and the facts shown establish an administration directed 
so exclusively against a particular class of ns as to 
warrant and require the conclusion that, whatever may 
have been the intent of the ordinances as adopted, they 
are applied by the public authorities charged with their 
administration, and thus representing the State itself, 
with a mind so unequal and essive as to amount to a 
practical denial by the State of that equal protection of 
the laws which 1s secured to the petitioners, as to all other 
persons, by the broad and benign provisions of the Four- 
teenth „Amendment to the Constitution of the United 


And (p. 874)— 


“‘ The fact of this discrimination is admitted. No 
reason for it is shown, and the conclusion cannot be 
resisted, that no reason for it exists except hostility to the 
race and nationality to which the petitioners belong, and 
which in the eye of the law is not justified. The dis- 
crimination ts therefore illegal, and the public adminis- 
tration which enforces it is a denial of the protection 
of the laws, and a violation of the Fourteenth Amendment 
of the Constitution.” 


P 
b. 


This Court has further said: 


Thus we see that, so far as this Court is concerned, 
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The rule of equality, in respect to the subject, only 
requires the same — ee methods to be applied im- 
r to all the — — of a class, 80 — 7 the 
operate and uniformly upon — 
sons in similar —— There . no objection, 
therefore, to the discrimination made as between railroad 
companies and other corporations in the methods and in- 
strumentalities by which the value of their property is 
ascertained. The different nature and uses of their p 
erty justify the discrimination in this respect which ¢ 
discretion of the Legislature has seen fit to impose.” 


Kentucky Railroad Tax Cases, 115 U. S., 
at p. 337. 


And this is all that was decided in the New Jersey 
Nailroad Tax Cases, 4 Atlantic Reporter, 578 (May, 
1886), namely, that, owing to its peculiar character, 
railroad property, as such, may be classified by itself. 
See also— 


State Railroad Tax Cases, 92 U. S., 575. 


In another case, where an objection, based on the 
Fourteenth Amendment, had been made to the en- 
forcement of a statute requiring railroad companies 
to fence their roads, the Court said: 


“There is no evasion of the rule of equality where all 
—— are subjected to the same duties and liabilities 
1 similar circumstances. 

Missouri Pac. Ry. Co. vs. Humes, 115 U. S., 
at p. 523. | 


Finally, the Court has thus stated the principle: 


“ The discriminations which are open to objection are 
those where persons engaged in the same business are 


subjected to — restrictions, or are held entitled to 
different pri vi 

only then that the discrimination can be said to impair 
that equal right which all can claim in the enforcement 
of the laws.” 


under the same conditions. It is 


Soon Hing vs. Crowley, 113 U. S., 703, 709. 


e — 
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classification is understood to be a matter for general 
rules, based upon the nature and character of business 
and property, and not for arbitrary selection based on 
personal characteristics, nationality, or place of origin. 
The whole question is nowhere so forcibly presented 
and discussed as in the opinions of Mr. Justice FIELD 
and Judge SAWYER in the San Mateo Case, 13 Fed. 
Rep., at pp. 733, 737 and 773-774, where it is clearly 
shown that classification may be made according to 
calling or occupation, but that there must be— 


tc uniformity of charges with respect to the same calling 
or occupation in the same locality” (p. 737). 

It cannot be arbitrarily made with mere reference to 
the nationality, color, or character of the owners, whether 
natural or artificial persons, without any reference to a 
difference in the character, situation, or circumstances 
of the property (p. 773). 


Otherwise, as Judge SAWYER says— 


% person may be classified and defined out of the 
equal protection of the laws” (p. 773). ” d 


See also the Opinions of the same learned Judges 


in 
County of Santa Clara Cases, 18 Fed. Rep., 
385; 396-404; 407-408; 429-435. 
Also— 
Lexington vs. McQuillan’s Heirs, 9 Dana 
(Ky.) 513. 
Fourth Point. 


A brief reference to the prior cases in this Court which 
are referred to by the Court of Appeals, as decisive of the 
rights of the plaintiff in error, will serve to show the dis- 
tenction which the application of the Fourteenth Amend- 
ment has effected between those cases and the case at bar. 


In Paul vs. Virginia, 8 Wall., 168, the defendant Paul, 


t. 


Na 
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as the agent of insurance companies in New York, ap- 
plied to the proper officers of the district in Virginia where 
he desired to transact business, for a license to act as such 
agent within the State, but refused tocomply with the 
condition required by the law, that the company for whom 
he proposed to act should first deposit bonds with the 
Treasurer of the State, and produce to the officer the 
Treasurer’s receipt. On the ground of his non-compliance 
with that requirement, the license was refused. He, not- 
withstanding the refusal, undertook to act in the State as 
the agent for the New York companies, without any 
license, and for this violation of the statute was indicted, 
convicted and sentenced to pay the penalty of fifty dollars 
prescribed by the laws of the State for such offense. This 
conviction was upheld by this Court, which denied the 
application to the case of either the privilege and immu- 
nity clauses of the Constitution, or the clause giving power 
to Congress to regulate commerce between the States, 
holding that corporations are not citizens within the 
meaning of the first of these clauses, and that the issuing 
of a policy of insurance was nota transaction of commerce 
within the meaning of the latter clause. Suppose, however, 
that the Fourteenth Amendment had been in operation 
at that time, and that the penalty imposed by the law of 
Virginia upon the agent of a New York company for 
transacting insurance business in the State without a 
license, was one hundred dollars, while upon the agents of 
companies from every other State than New York it was 
fifty dollars, and you would have a case moro nearly, if 
not quite, analogous to the case at bar. Would this Court 
then have hesitated to say that such legislation was prac- 
tically a denial to the New York corporation, or its agent, 
of equal protection with that accorded to the corporation 
from other States or their agents ? 

In the case of the Lafayette Insurance Company vs. 
French, 18 How., 404, an insurance corporation, chartered 
by the State of Indiana, was allowed by the law of Ohio 
to transact business in the latter State upon the condition, 
that service of process upon the agent of the corporation 
should be considered as service upon the corporation itself. 
It was held that a judgment against the corporation, ob- 
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tained by means of such service of process, was good and 
ought to have been received in Indiana with the same faith 
and credit that it was entitled to in Ohio; that the State 
of Ohio had the right to impose such a condition; and 
that, when the company sent its agent into the State, it 
must be presumed to have assented to the condition. This 
Court regarded the condition so imposed as not unreason- 
able, or in conflict with any principle of public law, and 
held that it was a proper and reasonable condition, and 
was one which the State of Ohio had the right to impose 
as the terms under which a foreign corporation could do 
business within its borders. But the Court took care to 
say, in enumerating the conditions imposed, that these 
might be so imposed— 

** ided they are not repugnant to the Constitution or 

Lined the United States a 407). 


It isin this respect, we submit, that the case at bar 
differs radically from the case last cited. i 

The condition that you shall pay a higher tax for doing { 
the same business, under the same circumstances, than | 
other persons, or than like corporations, from other States, 
is repugnant to the Fourteenth Amendment. | 

Insurance Co. vs. Morse, 20 Wall., 445, is in entire | 
harmony with our contention here. There, under the 
Statute of Wisconsin, which enacted that it should not be 
lawful for any fire insurance company from another State 
to do business in Wisconsin, without first filing a written 
stipulation containing an agreement that the company 
would not remove any suit for trial into the Federal Courts, 
the Home Insurance Company of New York, had actually 
accepted the condition and filed the stipulation. The Court 
held, that such agreement on the part of the Insurance 
Company was void, and derived no support from the 
Statute, and took care to say: 


“None of the cases so much as intimate that condi- 
tions may be imposed which are repugnant to the Con- 
stitution and laws of the United States or inconsistent 
with those rules of public law which secure the juris- 
diction and authority of each State from encroachment | 
by others” (p. 457). 1 


In Doyle vs. The Continental Insurance Company, 94 
U. S., 535, under the same legislation of Wisconsin, this 
Court upheld the right of the State of Wisconsin to expel 
from its limits the agent of an insurance company from an- 
other State who had, contrary to the requirements of its 
statute, removed a case into the Federal Court; but the 
question there was as to the right of the State to expel or 
exclude, and the decision, if sustained at the present day, 
when viewed in the light of the Fourteenth Amendment, 
has no bearing on the question of the constitutional 
equality of rights and of protection to be accorded toa 
corporation from another State, so long as it is permitted 
to do business, as the plaintiff in error is and was, within 
the jurisdiction of the State. 

In Ducat vs. Chicago, 10 Wall., 410, the Court decided 
that the statute of the State of Illinois, requiring a license 
to be taken out by foreign insurance companies, for 
which six dollars each should be paid, and providing that 
when such company was located in the City of Chicago, 
it should also pay to the treasurer of that city two 
dollars upon the hundred upon the amount of all prem- 
iums received, was legal and valid. But suppose that the 
Illinois Legislature had enacted that insurance companies 
from New York should pay sixty dollars, while companies 
from all other States should pay only six dollars, for a 
license, and that, for business done in the City of Chicago, 
the former should pay twenty per cent. to the Treasurer 
of the State, and companies from all other States should 
pay only two per cent., could such an enactment have 
been upheld under the Fourteenth Amendment? Would 
not that have been denying equal protection of the laws 
to the New York company? Can there be any doubt as to 
the invalidity of such a statute, when applied to such 
New York corporations who are already within the State 
by its express permission, for such is the position of the 
plaintiff in error? Yet that is in substance equivalent to 
the legislation complained of in this case. 
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Fifth Point. 


The plaintiff in error is not estopped by tts acts from 
denying and disputing the constitutionality of the legisla- 
tion complained of. 


In Morse vs. The Home Insurance Company, supra, al- 
though the company had filed a written stipulation con- 
taining the contract with the State which this Court held 
to be exacted under unconstitutional and void laws, and 
had thereby secured and enjoyed the benefit of transacting 
business within the State, yet it was deemed not to be 
estopped from denying the validity of the agreement and 
the constitutionalty of the act which exacted it. Here 
the plaintiff in error signed no agreement. It came 
within the State and thereby may be deemed to have 
agreed and complied with whatever requirements should 
be imposed upon it by the law of the State; but, so far 
as the pretended law was repugnant to the constitution, 
it was not law, had no force or effect, and did not in fact 
impose the condition or the burden which it purported to 

An unconstitutional law is void, and is as no law.” 
Ex parte Siebold, 100 U. S., at p. 376, quoted 
above. 


The authorities cited in this connection by the Court 
below, will not be found to support the proposition that 
the plaintiff in error, by simply entering into the State 
to do business and continuing there while the unconstitu- 
tional requirement was in force, is estopped to deny its 
validity. 


Sixth Point. 


The judgment of the State Court should be reversed 
with costs. 
JOSEPH H. CHOATE, 
Of Counsel for the Plaintiff in Error. 


STATUTES OF NEW YORK. 


L. 1853, CHap. 466—AN ACT TO PROVIDE FOR THE INCOR- - 
PORATION OF FIRE INSURANCE COMPANIES. 


„ Passed June 25, 1853. 


§ 23. It shall not be lawful for any fire insurance com- 
pany, association or partnership, incorporated by or organ- 
ized under the laws of any other State of the United 
States, or any foreign government directly or indirectly to 
take risks or transact any business of insurance in this 
State, unless possessed of the amount of actual capital re- 
quired of similar companies formed under the provisions 
of this act; and any such company desiring to transact 
any such business as aforesaid, by an agent or agents in 
4 this State, shall first appoint an attorney in this State on 
1 whom process of law can be served, and file in the office of 

the superintendent of the insurance department a certified 

copy of the vote or resolution of the directors appointing 
such attorney, which appointment shall continue until 
| another attorney be substituted; in case any such insur- 
ance company shall cease to transact business in this State 
according to the laws thereof, the agents last designated or 
acting as such for such corporation shall be deemed to con- 
tinue agents for such corporation for the purpose of serving 
process for commencing actions upon any policy or liability 
issued or contracted while such corporation transacted 
business in this State, and service of such process for the 
N causes aforesaid, upon any such agent, shall be deemed a 
’ valid personal service upon such corporation; and alsoa 
certified copy of their charter or deed of settlement, to- 
gether with a statement under the oath of the president or 
vice-president, and other chief officer and secretary of the 
company for which he or they may act, stating the name 
of the company and place where located, the amount of its 
capital, with a detailed statement of its assets, showing 
the amount of cash on hand, in bank, or in the hands of 
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agents, the amount of real estate, and how much the same 
is incumbered by mortgage, the number of shares of stock 


of every kind owned by the company, the par and market 


value of the same, amount loaned on bond and mortgage, 
the amount Joaned on other security, stating the kind, and 
_ the amount loaned on each, and the estimated value of the 

whole amount of such securities, any other assets or prop- 
erty of the company, also stating the indebtedness of the 
company, the amount of losses adjusted and unpaid, the 
amount incurred and in process of adjustment, the amount 
resisted by the company as illegal and fraudulent, and any 
other claims existing against the company, also a copy of 
the last annual report, if any, made under any law of the 
State by which such company was incorporated, and no 
agent shall be allowed to transact business for any company, 
nor shall any agent or broker be allowed to negotiate for or 
place any risk with any company whose capital is impaired 
to the extent of twenty per cent. thereof, while such defi- 
ciency shall continue, and any company incorporated by 
or organized under any foreign government, shall, in ad- 
dition to the foregoing, deposit with the superintendent of 
the insurance department for the benefit and security of 
policy holders residing in the United States, a sum not less 
than two hundred thousand dollars in stocks of the United 
States or the State of New York, in all cases to be, or to 
be made to be, equal to a stock producing six per cent. per 
annum, said stocks not to be received by said superintend- 
ent at a rate above their par value, or above their current 
market value, or in bonds and mortgages on improved un- 
incumbered real estate of the State of New York, worth 
fifty per cent. more than the amount loaned thereon, or in 
such stocks and securities as now are or which may here- 
after be receivable by the bank department as security for 
circulating notes. The stocks and securities so deposited 
may be exchanged from time to time for other securities, 
receivable as aforesaid, and so long as the company so de- 
positing shall continue solvent and comply with the Laws 
of this State, may be permitted by the said superin- 
tendent to collect the interest or dividends on said deposit. 
The said deposits shall be in lieu of the investments in the 
name of trustees, as heretofore. required, and upon its 
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being duly made, either by the transfer of the trust funds, 
or otherwise, the trustees shall thereby be discharged from 
all liability, and where a deposit is made of bonds and 
mortgages, accompanied by full abstracts of title and 
searches, the fees for an examination of title by counsel to 
be paid by the party making the deposit shall not exceed 
twenty dollars for each mortgage, and the fees for an 
appraisal of property shall be five dollars to each appraiser, 
not exceeding two, besides expenses for each mortgage. 
Nor shall it be lawful for any agent or agents to act for 
any company or companies referred to in this section, 
directly or indirectly, in taking risks or transacting the 
business of fire or inland navigation insurance in this 
State, without procuring from the superintendent of the 
insurance department a certificate of authority stating 
that such company has complied with all the requisitions 
of this act which apply to such companies, and the name 
of the attorney appointed to act for the company. A 
certified copy of such certificate of authority with state- 
ment, must be filed by the agent in the office of the clerk 
of every county where such company has agents, and 
shall be published in the paper in which the State notices 
are required to be inserted, four successive times after the 
filing of such statement, as aforesaid, and within thirty 
days thereafter, proof of such publication by the affidavit 
of the publisher of such newspaper, his foreman or clerk 
shall be filed in the office of the said superintendent. The 
statements and evidences of investments required by this 
section shall be renewed from year to year in such manner 
and form as may be required by said superintendent, with 
an additional statement of the amount of premiums re- 
ceived and losses incurred in this State during the preced- 
ing year, so long as such agency continues; and the said 
superintendent, on being satisfied that the capital, securi- 
ties and investments remain secure, as hereinbefore pro- 
vided, shall furnish a renewal of his certificate as afore- 
said, and the agent or agents obtaining such certificate 
shall file a certified copy of the same in the office of the 
clerk of the county in which such agency shall be estab- 
lished, within the month of January. But any company 
organized under or incorporated by any foreign govern. 
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ment may furnish and file such annual statements and 
evidences in the month of January in each year, made out 
for the year ending on the preceding thirtieth day of June, 
if accompanied, also, by an annual supplementary state- 
ment, duly verified by the attorney or general agent of the 
company in this State, showing the amount of risks writ- 
ten, premiums received, losses sustained, and taxes paid 
in this State for the year ending on the preceding thirty- 
first day of December; said supplementary statement shall 
also contain a description of the investments of such com- 
pany in this country, and such other information as may 
be required by the said superintendent. (Whenever, by 
the provisions of this section, it shall be unlawful for any 
fire insurance company, association or partnership herein 
specified, to take risks or transact the business of fire insu- 
rance within this State through agents or otherwise, it 
shall be likewise unlawful for any broker or brokers or 
other persons acting for persons, firms or corporations in 
this State or elsewhere, to negotiate for or place risks in 
any such insurance company or in any way or manner aid 
such persons, firms or corporations in effecting such un- 
authorized insurances.) Any violation of any of the pro- 
visions of this section shall subject the party violating to 
a penalty of five hundred dollars, for each violation, and 
of the additional sum of one hundred dollars for each 
month during which any such agent shall neglect to make 
such publication, or to file such affidavits and statements 
as are herein required. Every agent of any fire insurance 
company, shall, in all advertisements of such agency, pub- 
lish the location of the company, giving the name of the 
city, town or village in which the company is located, and 
the State or government under the laws of which it is 
organized. The term, agent or agents, used in this section, 
shall include an acknowledged agent or surveyor, or any 
other person or persons who shall in any manner, aid in 
transacting the insurance business of any insurance com- 
pany not incorporated by the laws of this State (and the 
term broker or brokers, also used in this section, is hereby 
declared to include all persons and firms whose business, 
in whole or in part, it is to negotiate for and place risks, 
deliver the policies covering the same, and collect the 
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premiums therefor.) The provisions of this section shall 
apply to all foreign companies, partnerships, associations 
and individuals, whether incorporated or not. [As amended 
by Laws of 1862, chap. 6, § 1, and chap. 367,35 ; by Laws 
of 1874, chap. 331, § I, and by Laws of 1876, chap. 566, 
§ 1.] 


L. 1871, Coap. 88S8S—AN ACT IN RELATION TO INSURANCE 
CoMPANIES, CORPORATIONS, ASSOCIATIONS, PARTNER- 
SHIPS AND INDIVIDUALS OF FOREIGN GOVERNMENTS, DO- 
ING FIRE INSURANCE BUSINESS IN THIS STATE. 


Passed May 3, 1871. 


§ 3. To determine the amount of such capital the agent 
or attorney of such foreign insurance company doing fire 
insurance business in this State, shall, within four months 
after the passage of this act, and in the month of January 
of every year thereafter, render to him a detailed statement 
of the items making up the said capital, and of the deduc- 
tions to be made therefrom, subscribed and verified by the 
oath of such agent or attorney, and said superintendent 
shall have authority to make such examinations in respect 
to such assets and liabilities as he shall deem proper, and 
upon compliance with the requirements of this act it shall 
be his duty thereupon and from year to year thereafter, to 
issue to such foreign insurance company a certificate of the 
amount of its so determined capital, and that the require- 
ments of this act have been complied with, upon which 
capital it may transact business in this State, but subject 
to all the restrictions and limitations of the laws regulat- 
ing fire insurance companies incorporated under the laws 
of the State. 

55. No foreign insurance company or any agent or at- 
torney thereof shall be admitted to transact the business 
of fire insurance in this State, or take risks, until, in addi- 
tion to all other requirements of the laws now in force in 
this State, such company shall comply with the provisions of 
this act, and receive the certificate of the superintendent 
of the insurance department, mentioned in the third sec- 
tion of this act. 

§ 8. The affairs of every foreign insurance company do- 
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ing fire insurance business in this State shall be subject to 
the same supervision and examination by the superinten- 
dent of the insurance department as those of fire insur- 
ance companies organized under the laws of this State, as 
to the examination of its books, assets, accounts and gen- 
eral condition; and every foreign insurance company doing 
fire insurance business in this State, and its agents and 
trustees, shall at all times be subject to and be required to 
make the same statements, and to answer the same in- 
quiries, and be subject to the same examinations, and in 
case of default therein, to the same penalties and liabilities 
as fire insurance companies organized under the laws of 
this State, or any of the officers thereof, are or may be 
liable to by the laws of this State or the regulations of its 
insurance department; and the said superintendent is here- 
by authorized, whenever he shall deem it necessary, either 
in person, or by a proper person or persons by him ap- 
pointed, to repair to the general office of any such foreign 
insurance company, wherever the same may be, and make 
an investigation and examination of the affairs and condi- 
tions of such company. The said superintendent is hereby 
authorised to cancel and revoke the certificate of any for- 
eign insurance company refusing or unreasonably neglect - 
ing to comply with any of the provisions of this act, or to 
allow the examination herein provided for to be made, and 
to prevent such company from doing business in this State. 


L. 1873, CHAP. 5083—AN ACT TO AMEND AN ACT ENTITLED 
AN ACT TO ESTABLISH AN INSURANCE DEPARTMENT,” 
PASSED APRIL FIFTEEN, EIGHTEEN HUNDRED AND 
Firry-NINE. 

Passed May 22, 1873. 

§ 2. The said superintendent shall have power to refuse 
admission to any company, corporation or association, ap- 
plying to be permitted to transact the business of insurance 
in this State from any other State or country whenever, upon 
examination. the capital stock of such company, corpora- 
tion or association shall be impaired, and, also, whenever, 
in his judgment, such refusal to admit shall best promote 
the interests of the people of this State. 


5 a a . S n | AMES U. Kerri v. 
cToper Term, 1886. 
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THE .FIRE ASSOCIATION OF PHILA- 
DELPHIA, PLAINTIFF IN ERROR, 
against 
THE PEOPLE OF THE SrArx or NEw 
York, DEFENDANTS IN ERROR. 


BRIEF FOR DEFENDANTS IN ERROR. 


STATEMENT OF FACTS. 


The plaintiff in error is a corporation created under 
the laws of Pennsylvania for the transaction of the busi- 
ness of fire insurance. Its principal place of business 
is in the city of Philadelphia. In the year 1872, it 
estublished an agency in the State of New York, which 
it has ever since maintained, and it has, from year to 
year, received certificates of authority to do business 
therein from the Superintendent of the Insurance 
Department, as provided by chapter 466 of the Laws of 
1853 and the acts amendatory thereof. 

As a fee for such privilege and authority, it has paid 
to various local fire departments throughout the Siate a 
percentage or charge of about two per cent upon 
premiums received, as required by then existing 
statutes. 

Prior to the establishment of its agencies within the 
State of New York, and in the year 1865, the Legisla- 
ture of the State of New York passed an act, chapter 


604 of the laws of the year last mentioned, entitled 
„An Act in relation to the deposits required to be 
made, and the taxes, fines, fees and other charges 
payable by insurance companies of other States“ 
This statute was in force at the time of the establish- 
ment of the agencies of the plaintiff in error, as afore- 
said, within the State of New York. The following is 
a copy thereof: 


“ Section 1. Whenever the existing or future laws 
of any other State of the United States shall require of 
insurance companies, incorporated by or organized 
under the laws of this State, and having agencies 
in euch other State, or of the agents thereof, any 
deposit of securities in such State for the protection 
of policyholders, or otherwise, or any payment for 
taxes, fines, penalties, certificates of authority, license 
fees, or otherwise, greater than the amount required 
for such purposes from similar companies of other 
States by the then existing laws of this State, then, 
and in every such case, all companies of such States 
establishing or having heretofore established an 
agency or agencies in this State, shall be and are 
hereby required to make the same deposit for a like 
purpose in the Insurance Department of this State, 
and to pay to the Superintendent of said Department 
for taxes, fines, penalties, cvrtificates of authority, 
license fees and otherwise, an amount equal to the 
amount of such charges and payments imposed b 
the laws of such State upon the companies of this 
State and the agents thereof.” 


In 1873 the Legislature of Pennsylvania, by statute 
passed April fourth of that year, enacted as follows: 


“ Sxcrion 10. No person shall act as agent or solicitor 
in this State of any insurance company of another 
State or foreign government, in any manner whatever 
relating to risks, until the provisions of this act have 
been complied with on the part of the company or 
association, and there has been granted to said com- 
pany or association, by the commissioner, a certificate 
of authority showing that the company or association 
is authorized to transact business in this State; and it 
shall be the duty of every such company or association 


authorized to transact business in this State to make 
report to the commissioner, in the month of January 
of each year, under oath of the president or secretary 
thereof, showing the entire amount of premiums of 
every character or description received by said com- 

y or association in this State during the year or 
fraction of a year, ending with the thirty-first day of 
December preceding; whether said premiums were 
received in money or in the form of notes, credits or 
any other substitute for money, and pay into the State 
treasury a tam of three per centum upon said premiums; 
and the commissioners shall not have power to grant a 
renewal of the certificate of said — or association 
until the tax aforesaid is paid into the State treasury.” 


In 1875 the Legislature of New York, by chapter 60 
of the laws of that year, amended section 1 of chapter 
694 of the Laws of 1865 (supra), by adding at the end 
thereof, 

“and the Superintendent of the Insurance Depart- 


ment is hereby authorized to remit any of the fees 
and charges which he is required to collect by existing 
laws, except such as he is required to collect under 
and by virtue of this act; provided, however, that 
no discrimination shall be made in favor of one com- 
pany over any other from the same State.” 


In the year 1881, the p.aintiff in error received 
premiums for risks insured in the State of New York 
to the amount of $196,170.22. (See case submitted, 
fol. 18 of rvcord.) 

Upon this business done it paid the following taxes 
or charges: 

To trustees of benevolent fund in New York 

city, and to various local fire departments, $2, 422 36 
To Comptroller, tax of eight-tenths per cent 

upon premiums under chapter 542, Laws 

of 1880, and amendments 
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It then insisted that it was bound to pay no other tax 
whatever, claiming that the Act of 1865, as amended by 
the Act of 1875 (supra), was unconstitutional and void. 

Upon his part, the Superintendent of the Insurance 
Department demanded of the company that it pay to 
him three per cent of the premiums received, less the 
amounts already paid as above set forth — in other 
words, the sum of $1,848.45. 

Upon a case agreed upon under sections 1279 and 
1280 of the New York Code of Civil Procedure, the 
controversy was submitted to the Supreme Court of 
the State at General Term. The decision there was 
favorable to the company. The people appealed to 
the Court of Appeals, which rendered a decision 
reversing the judgment of the General Term. Upon 
the decision of the Court of Appeals, remitted to the 
Supreme Court, judgment final was entered for the 
people for the sum of $1,345.45, together with interest 
and costs, on the 9th day of May, 1883. 

The corporation assigned error in that judgment, on 
the ground that the Act uf 1865 is unconstitutional 
and void under the provisions of the Fourteenth 
Amendment to the Constitution of the United States, 
and seeks for the correction of the alleged error by 
this court. 


POINTS. 


I. 


THE QUESTION AS TO THE VALIDITY AND CONSTITUTION- 
ALITY OF CHAPTER 604, Laws oF 1865, AS AMENDED 
BY CHAPTER 60 OF THE LAWS OF 1875, WITH REFER- 
ENOE TO THE CONSTITUTION OF THE STATE OF NEW 
YORK, IS NOT BEFORE THIS CouRT. (See Assign- 
ment of Error.) 


The legislation was assailed in the State courts 
upon two grounds: 


Ist. That it was an unlawful delegation of the 


legislative power, in that its operation was 
to be affected by a future contingency. 


2d. That it was obnoxious to article 14 of the 
Federal Constitution, and especially the final 
clause of the first section, which declares 
that no State shall deny to any person 
within its jurisdiction the equal protection 
of the law. 

The Court of Appeals expressly decided 
that the objection under the State Constitu- 
tion was not tenable, and that it was clearly 
within the power of the Legislature of the 
State of New York to enact a statute pro- 
viding for the imposition of a tax, to be 
determined by a standard extrinsic to the 
facts of the administration of the State, to 
wit, the legislation of other States. 


The decision of the Court of Appeals, as 
to the validity of the act in question, with 
reference to the Constitution of the State of 
New York, will be followed by this court. 

Township of Elmwood v. Marcy, 92 U. ., 
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Fairfield v. Gallatin Co., 100 U. S., 47. 
Post v. Supervisors, 105 U. S., 667. 


II. 


THE TAX IMPOSED UPON THE PLAINTIFF IN ERROR 
UNDER THE ACT OF 1865 IS IN THE NATURE OF A 
LICENSE FEE. IT IS WITHIN THE SCOPE OF THE 
POWER OF THE LEGISLATURE OF THE STATE OF 
NEw YORK ro IMPOSE UPON FOREIGN CORPORATIONS 
A TAX AS THE PRICE OF THE PRIVILEGE OF DOING 
BUSINESS WITHIN THE STATE. 


It is well settled that the State can prohibit a 
foreign corporation from coming within its juris- 
diction, or it may admit it on such terms as the 
Legislature shall see fit to impose ; and a corpora 
tion availing itself of the privilege to do business 
here must comply with the conditions exacted. 

4 Corporations have no legal existence beyond the 
4 | territorial limits of the sovereignty by which they 
q > were created. They are, it is true, ordinarily per- 
4 mitted to make contracts and transact business in 
a other sovereignties, but this provision is due 
entirely to the comity of States and not to any 
absolute right. It is a mere privilege that they 
may be permitted to enjoy on such terms as 


r 
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the legislative power may presoribe, and which 
may, in the discretion of the Legislature, be abso- 


Jutely withheld. 
Bank of Augusta v. Earl, 18 Peters, 519. 


Paul v. Virginia, 8 Wall., 168. 
Liverpool Ins. Co. v. Mass., 10 Wall., 566. 
Cooper Mfg. Co. v. Ferguson, 118 U. 8., 727. 


In the case of Paul v. Virginia this court said: 
The recognition of its existence even by other 
States, and the enforcement of its contracts made 
therein, depend purely upon the comity of those 
States — a comity which is never extended where 
the existence of the corporation or the exercise of 
its powers are prejudicial to their interests or 
repugnant to their policy. Having no absolute 
right of recognition in other States, but depending 
for such recognition and the enforcement of its con- 
tracts upon their assent, it follows, as a matter of 
course, that such assent may be granted upon 
such terms and conditions as those States may 
think proper to impose. They may exclude the 
foreign corporation entirely; they may restrict 
its business to particular localities, or they may 
exact such securities for the performance of its 
contracts with their citizens as in their judgment 
will best promote the public interest. The whole 
matter rests in their discretion.”’ 

In The Cooper Manufacturing Company v. Fer- 
guson, this court said: The right of the people 
of a State to prescribe generally by its Constitu. 
tion and laws the terms upon which ¢ foreign 
corporation shall be allowed to carry on its busi- 


ness in the State, has been settled by this court. 
(Bank of Augusta v. Earl, 13 Pet, 519; Paul v. 
Virginia, 8 Wall., 168; Ducat v. Chicago, 10 
Wall., 410.”) 

It is understood that this proposition is not dis- 
puted by the plaintiff in error, and that they do 
not assert that action of the State in that behalf is 
affected by that provision of the Federal Constitu- 
tution giving Congress power to regulate commerce, 
particularly in the present case, as no contract of 
insurance that the plaintiff in error could enter 
into could be an instrument of commerce within 
the meaning of the Federal Constitution. 


Paul v. Virginia, 8 Wall., 168. 
Nathan v. Louisiana, 8 How., 78. 


III. 


NOR CAN THE RULE THAT IT is WITHIN THE SCOPE OF 
LEGISLATIVE POWER TO IMPOSE A TAX UPON 
FOREIGN CORPORATIONS AS THE PRICE OF THE 
PRIVILEGE OF DUING BUSINESS WITHIN THE STATE, 
BE WEAKENED BY THE ATTEMPTED DISTINCTION 
BETWEEN THE CASES OF CORPORATIONS DESIRING 
TO ENTER A STATE TO DO BUSINESS AND THOSE 
ALREADY CARRYING ON BUSINESS THEREIN AT THE 
TIME OF THE IMPOSITION OF AN INCREASED TAX. 


(a.) The plaintiff in error established its agencies 
in ths State of New York in 1872. The Act 
of 1865, under which the tax herein com- 
plained of was imposed upon the plaintiff 


in error, was then in force and had been the 
law of the State for some seven years. It 
must, therefore, be held that the company 
began business in the State of New York 
charged with notice of a possibility of an 
increased taxation upon it under the pro- 
visions of that act. Therefore no argument 
can be well grounded here which attacks the 
good faith of the State of New York in 
regard to the imposition of this tax. 


(6) The plaintiff in error labors to make a dis- 


tinction between the status of corporations 
coming into the State and those already 
within respecting the exercise of the power 
of exclusion by the State. No such distinc- 
tion exists in the law. The power to impose 
a license tax exists and has always existed, 
whether exercised or not. The State waived 
no right by the fact that the agents of the 
corporation were not actually met on the 
border by an agent of the State with a 
schedule of conditions. When the corpora- 
tion crossed the boundary lines it was charge- 
able with knowledge of the existence of 
power and the possibility and probability of 
its future exercise. The State as a State 
could not take cognizance of the unimport- 
ant fact that the plaintiff in error had come 
within its juriediction to carry on the busi- 
ness of making insurances. To say that the 
2 
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State cannot now exercise its inherent and 
inalienable power, after the corporation has 
set up its business, is tantamount to saying 
that by its coming into the State, the corpora- 
tion deprived the State of a portion of its 
sovereign powers. 


(c.) The State cannot only prevent foreign cor- 
porations from coming into its jurisdiction, 
but has also the power to drive them there- 
from after they have come in and established 
a business therein. 

The Wisconsin cases, arising upon the 
statute requiring foreign corporations to 
stipulate not to transfer suits to the Federal 
courts, are illustrative in the present case. 
The State Supreme Court held such stipula- 
tion binding and constitutional. 

Morse v. Home Ins. Co., 80 Wis., 496. 


The Supreme Court of the United States 
reversed the decision of the State court and 
denied the constitutionality of the act and 

the binding force of the stipulation. 
20 Wallace, 445. 


Thereupon a citizen of Wisconsin applied 
for a mandamus against the Secretary of 
State to compel him to annul the leave 
granted the company to do business. A 
writ was awarded by the Supreme Court 
of Wisconsin, the late Chief Justice Ryan, 
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in a very able opinion, holding the stipulation 
valid, and that mandamus must issue even 
though the United States Supreme Court 
had awarded an injunction against the Sec- 
retary of State to prohibit such an act. 
State ex rel. Drake v. Doyle, 40 Wis., 175. 


A mandamus compelling the license was 


denied. 
State ex. rel. Continental Co. v. Doyle, 40 


Wis., 220. 


The contention came again before the 
Supreme Court of the United States on 
appeal from judgment of the United States 
Circuit Court directing an injunction against 
the Secretary of State to prevent him from 
revoking the license. The Supreme Court 
reaffirmed the unconstitutionality of the act 
on the ground that the jurisdiction of the 
courts of the United States could not be 
impaired even by stipulation, but that the 
State of Wisconsin might enforce the penalty 
by exclusion and reversed the judgment. 

Doyle v. Continental Co., 94 U. 8., 585. 


And this court, in pronouncing that judg- 
ment, said: The correlative power to 
revoke or recall a permission is a necessary 
consequenee of the main power. A mere 
license by a State is always revocable.“ 

„A license to a foreign corporation does 
not involve a permanent right to remain sub- 
ject to the laws and Constitution of the 
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United States. Full power and control over 
its territory, its citizens and its business 
belong to the State.“ 

The State has authority at any time to 
declare that it shall not transact business 
there. This is the whole point of the case 
and witbout reference to the injustice, the 
prejudice and wrong that is alleged to exist, 
must determine the question.”’ 

Reference is made to this famous litiga- 
tion simply because from its very character 
involving as it did a conflict between the 
State and Federal jurisdiction, the final 
decision of this court must be regarded 
absolutely conclusive as to the right of a 
State to exclude, drive out, banish, at its 
discretion, or in its caprice a foreign corpora- 
tion which has been engaged in business 
within its borders. 


IV. 


THE Act oF 1865 AND THE TAX IMPOSED UPON THE 
PLAINTIFF IN ERROR THEREUNDER, ARE NOT REPUG- 
NANT TO THE FIRST SECTION OF THE FOURTEENTH 
AMENDMENT OF THE CONSTITUTION OF THE UNITED 
STATES, WHICH DECLARES THAT NO STATE SHALL 
DENY TO ANY PERSON WITHIN ITS JURISDICTION 
THE EQUAL PROTECTION OF THE LAWS. 


(a.) The plaintiff’ in error is not to be regarded 
as a person within the jurisdiction of the 
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State of New York, within the meaning of 
the amendment. 

Whether or not, it has been definitely 
settled that a corporation within the juris- 
diction of the State under whose laws it was 
organized, is a person within the meaning of 
the first section of the fourteenth amendment, 
would not seem to be material in this case, 
for the utmost that can be claimed for the 
decisions in the cases of Santa Clara County 
v. The Southern Pacific Railway Co. (118 U. S.) 
and the San Mateo case (18 Fed. Report.), 
is that for certain purposes, corporations are 
to be regarded as persons with reference to 
their status under the laws of the State 
of their birth. Outside of the jurisdiction 
of the State by which they were organized, 
corporations neither have nor can have any 
personal quality within the meaning of the 
amendment. 


1. A corporation can have no legal exist- 
ence out of the sovereignty by which it 
was created. It must dwell in the 
place of ite creation and cannot 
migrate to another sovereignty 


Bank of Augusta v. Earl, 13 Peters, 519. 
Runnion v. Coster’s Lessee, 14 Peters, 122. 


Covington Draw Bridge Co. v. Shepard, 
20 How. , 238. 


2. They are the creatures of local law and 
have not even the right of recognition 
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in other States except through comity. 
They cannot make a valid contract 
outside the State of their origin with- 
out the sanction of the foreign State 
expressed or implied. 


Cases cited last above. 
Paul v. Virginia, 8 Wallace, 168. 
Railroad Co. v. Koontz, 104 U. S., 511. 


3. Only within the State of their origin 
and there only, in a restricted sense, 
are they to be regarded as citizens, and 
that restricted sense does not include 
them within the meaning of that 
clause of the Constitution which 


declares that citizens of each State 
shall be entitled to all the privileges 
and immunities of the citizens of 
the several States. 


Liverpool Ins. Co. v. Mass., 10 Wallace, 
566. 
Paul v. Virginia, supra. 


4. The franchise of a corporation; that 
is to say its existence, its individuality 
cannot be taxed outside of the State 
which granted such franchise ; nor 
can any State tax the property of a 
Foreign corporation, except such por- 
tion thereof as is actually within 
its jurisdiction. 


McColough v. Maryland, 4 Wheaton, 400. 
State Tax on Foreign Held Bonds, 15 
Wall. , 300. 
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5. At common law no mechanism exists 


by which a corporation can be sued ; 
that is, brought actually within the 
jurisdiction of the court, except within 
the State of its birth, unless it vol- 
untarily appears. The expedients 
devised by statute whereby foreign 
corporations are made suable, are 
merely those which compel a volun- 
tary appearance, as a condition for 
the privilege of doing business within 
the foreign State 

The inherent disabilities of corpora- 
tions outside the State of their origin are 
summed up and illustrated by the 
language of Mr. Chief Justice Waite, 
in pronouncing the opinion of the 
court in Railroad Company v. Koontz 
(supra), as follows: 


“A citizen of Maine may be sued in 
California, if he happens to be there in 
person, and the proper officer serves him 

rsonally with the lawful process of the 
California court. He is still a citizen of 
Maine, although, in the exercise of one of 
the privileges of a citizen of the United 
States, he has been found in California. 
An individual may, without asking per- 
mission of State authorities, do business 
where he pleases, and, if a citizen of one 
State, he is entitled to all the privileges 
and immunities of citizens of the several 
States. (Const., art. 4., sec. 2.) Not so 
with corporations. Their rights outside 
the State, under the authority ot which 
they were created, depend primarily on 
their charters. If the charter allows it, 
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they may exercise their chartered privi- 
leges and carry on their chartered busi- 
ness in any other State which, by express 
grant or by implication, its them to 
do so. They have no absolute right of 
recognition in any other State than their 
own. (Paul v. Virginia, 8 Wall., 168.) 
And the State which recognizes them, 
can impose such conditions on its recog- 
nition as it chooses, not inconsistent with 
the Constitution and laws of the United 
States. If they are ized and per- 
mitted to do business without limitation, 
express or implied, they carry with them, 
wherever they go, all their chartered 
rights, and may claim all their chartered 
privileges which can be used away from 
their legal home. Their charters are the 
law of their existence, and they are 
taken wherever they By doing 


business away from their od residence, 
they do not change their citizenship, but 
simply extend the field of their opera- 
tions. They reside at home, but do 
business abroad.” 


The disabilities enumerated and 
illustrated as above are clearly indica- 
tive of the utter absence of personal 
or individual qualities. 

These cases cited, both in direet 
declaration and by clear implication, 
unmistakably establish the doctrine 
that in the estimation of the law a 
corporation cannot leave the State 
under whose laws it was organized. 
The business that the plaintiff in error 
carried on in the State of New York 
was done solely through insurance 
agents. Can it be said that a man who 
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is actually an inhabitant of the State 
of New York, and who sends his 
money for investment, either in busi- 
ness or in securities, to an agent in 
the State of Pennsylvania, himself 
comes within the jurisdiction of the 
State of Pennsylvania, and by virtue 
of his investments there can claim to 
be a person within the jurisdiction ” 
of the State of Pennsylvania, within 
the meaning of the Fourteenth Amend- 
ment to the Constitution of the United 
States? It is respectfully insisted that 
the mere statement of such a proposi- 
tion suggests an answer in the negative. 
Yet such is the exact relation which 
a corporation, through its agencies, 
assumes to the jurisdiction and laws 
of States other than that in which it 
was organized, except that the privi- 
leges of a corporation are special and 
limited to the objects named in its 
charter, while the individual man 
is the possessor, by inherent and 
inalienable right, of the power and 
privilege to do everything which lies 
within the scope of his volition, sub- 
ject only to thé restraint of general 
and universal law. 

Again, if it were true that a cor- 
poration coald come within the juris- 

3 | 
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diction of a State foreign to that of its 
birth, in the same sense that an 
individaal man may do so, why should 
not its personal property follow it into 
every domicile, so as to be the sub- 
ject of taxation, as in the case of 
individuals? Yet, if any State should 
attempt to enforce such a theory of 
the law, it would be met and repulsed 
with the clear declarations of all the 
courts, Federal and State, forbidding 
any such imposition on the theory 
that personal property of a corpora- 
tion actually situated within the State 
under whose laws the corporation was 
organized, cannot be taxed by another 
State, even though the corporation 
does business therein. 

If the theory of the plaintiffs in 
error that a foreign corporation, doing 
business within the State of New 
York is a person within the jurisdic- 
tion of that State, within the meaning 
of the amendment, be sustained, there 
will result an irresistible tendency to 
overthrow absolutely all distinction 
between domestic and foreign corpo- 
rations, as regards their privileges. 
It must follow that a corporation may 
have omnipresence, wherever organ- 
ized ; that it may at once be within 
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the jurisdiction, as a person, of all the 
States from Texas to Maine, exercising 
all its corporate powers in every State 
of the Union, yet exempt from taxa- 
tion upon franchise and property, 
except in the State that gave it birth. 
The establishment of such a doctrine 
must be followed by the overthrow of 
the well-established law that a State 
has power to interſere in any wise with 
the operation of foreign corporations 
coming into its borders, or to discrim- 
inate between them and its own cor- 
porations, whatever may be the 
demands of the wisest public policy 
of the State. It would deprive the 
State of the right to protect by any 
legislation its own children from the 
competition of foreign corporations 
that might then, mefaphysically speak- 
ing, be within its jurisdiction. : 


V. 


Bur WHETHER OR NOT THE PLAINTIFF IN ERROR WAS 
A PERSON WITHIN THE JURISDICTION OF THE STATE 
oF New YORK AND ENTITLED TO THE EQUAL 
PROTECTION OF ITS LAWS, THE TAX IMPOSED UPON 
IT UNDER THE ACT OF 1865 was NOT A DENIAL 
OF SUCH PROTECTION. 


First. It does not appear from the record that the 
plaintiff’ in error was taxed under the Act 
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of 1865 at a higher rate than other foreign 
insurance companies doing business within 
the Stateof New York. The implied asser- 
tion of the plaintiff in error to that effect 
is not conceded by the defendants in error. 


Second. The first section of the fourteenth 
amendment granted equality of protection, 
but not equal privileges. 

As was said in Ha Parte Kinney (8 
Hughes, 9): 
The amendment does not provide that the 


privileges shall be equal, but it does provide 
that protection shall be equal. It establishes 


equality between all persons in their right 


to protection, but does not confer equality in 
the privileges they are to — t provides 
that whatever privileges the Constitution 
and laws of the United States confer upon a 
citizen, as a citizen of the United States, 
shall be enjoyed without abridgement ; and it 
provides that all persons within the State, 
whether a citizen of the United States or of 
the States, or aliens, shall be equally protected 
by the laws in whatever privileges, whether 
or not equal, they may have from the 
nited States, or from the State. However 
unequal their privileges respectively, yet a 
foreigner, a citizen of an un-American State, 
and a citizen of the State, shall have the 
benefit — in the State of all remedial 
laws for the recovery of rights, and of all legal 
safeguards ordained for the protection of life, 
liberty and property.” 


All persons within the jurisdiction of the 
State are entitled to equal protection, but 


may not have the same rights. Persons 
under disability, arrest, imprisonment, 
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possibly the citizens of a nation with which 
the country is at war, may be entitled to 
equal protection ; but their privileges and 
rights, present and prospective, may be 
restricted. The rights which are to enjoy 
equal protection are the rights which existed 
prior to theamendment. No disabilities are 
removed by it nor is the status of the person 
changed in any way. 

The language of the amendment is not 
absolute, but relative. When the plaintiff 
in error established its agencies in the State 
of New York it had full knowledge of its 
liability to increased taxation and legislative 
discrimination against it and in favor of 
domestic corporations. In other words, it 
began business here with restricted and 
conditional rights; and only to the extent 
of its restricted rights, only to the degree of 
its liability to the prospective discrimination 
against it, is it entitled to equal protection. 
One of the liabilities which it contemplated 
was the act of the State of which it now 
complains. Taxation precisely similar to 
that imposed upon the plaintiff in error has 
been sustained by this court in the case 
of the Liverpool Insurance Company v. 
Massachusetts (supra), decided in December, 
1870. The validity wita reference to the 
Federal Constitution of a statute of Massa- 
chusetts was called in question. That statute 


„ N ee . Wat NE oi 
* ‘ 


provided a tax upon premiums received by 
fire insurance companies, as follows: 


ist. Of four per cent in the case of an 
insurance company incorporated under 
the laws of any government or State 
other than one of the United States. 


Of two per cent in the case of a com- 
pany incorporated under the laws of 
any one of the United States other 
than Massachusetts. 


gd. Of one per cent in case of a company 
incorporated under the laws of Mas- 
sachusetts. | 


The court said (opinion by Mr. Jus- 
0 


tice Miller): “ We have no hesitation 
in holding that as the law of corpora- 
tions is understood in this country, the 
association is a corporation and that the 
law of Massachusetts, which only per- 
mits it to exercise its corporate functions 
in that State on condition of payment 
of a specific tax, is no violation of the 
Federal Constitution, nor of any prop- 
erty protected by said Constitution. 


Even, therefore, if the plaintiff in 
error were a corporation in error within 
the jurisdiction of the State of New 
York, and entitled to the equal pro- 
tection of the laws, such protection 
extended only to the rights which it 


possessed to carry on an insurance 
business within this State, subject to 


the liability of being taxed at a higher 
rate than at the day it established its 
agencies, and to the possibility of 
being driven out of the State by the 
exercise of power, either discretionary 


or arbitrary. 
Any theory of the law which main- 


tains that the rights of the plaintiff in 
error, which were entitled to equal 
protection, were any other than those 
which it had when it established its 
agencies in this State, or that the effect 
of the fourteenth amendment was to 
modify in any respect the relation 
which it sustained to the State, is 
tantamount to the declaration that by 
virtue of the amendment not only was 
every former distinction between for- 
eign and domestic corporations blotted 
out, but also that the foreign corpora- 
tion was placed thereby on a plane 
of very great advantage over the cor- 
porate creations of the State itself. 
The plaintiff in error seeks to avoid 
the logical results of its theory of the 
law by the deprecating assertion that 
it does not claim that it has all the 
rights of domestic corporations or 
individual citizens. It expresses a 
willingness to pay the same taxes that 


are imposed upon corporations simi- 
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larly situated with itself, provided that 
the classification be based upon its 
theory. 

Conceding for the sake of the arga- 
ment the most extreme theory of the 
scope of the fourteenth amendment 
that the plaintiff in error can contend 
for, and that in the present case the 
matter of classification is material ; 
conceding that the amendment means 
that no person or class of persons 
shall be denied the same protection 
of the laws which is enjoyed by other 
persuns or classes in the same places 
and under like circumstances ;’’ con- 
ceding also for the same purpose that 
the Fire Association of Philadelphia 
was taxed at a higher rate than the 
corporations of other States doing 
the same kind of business within the 
State of New York, it is still submitted : 


Third. That the contention of the plaintiff 
in error that it should be classified as 
an object of taxation in the same 
category with all other foreign fire 
insurance companies is erroneous. In 
determining whether the plaintiff in 
error has been illegally discriminated 
against in the matter of taxation, the 
fire insurance corporations of the 
State of Pennsyloania, doing busi- 


ness within this State, must be classi- 
fled with domestic corporations of the 
same character. 

The first section of the fourteenth 
amendment is not only a standard by 
which the constitutionality of the 
enactments of the various States, 
effecting protection to persons within 
their jurisdiction is to be tested, but 
it is something more. It is the enun- 
. Giation of a principle of republican 
government applicable to a complex 
republic like that of the United States. 
It is a declaration that legislation shall 
be such as not to impair the rights of 
persons, but also to protect them. In 
securing to all persons within its 
jurisdiction the equal proteetion of its 
laws, was not the State bound to take 
into consideration the conditions exist- 
ing without the State which might or 
must affect the rights of persons 
within? Is not the State, in obedience 
to the imperative declaration of the 
amendment, bound to extend to fire 
insurance corporations, organized 
under its own laws, sa protection 
equal to that afforded by it to a 
Pennsylvania company doing busi- 
ness within the State? Is it not 
bound to consider the burdens which 
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are laid by the State of Pennsylvania 
upon the New York corporation, 
when it attempts to do business in 
that State, in order that it may 
equalize the burden and the pro- 
tection by imposing upon the Penn- 
sylvania company, doing business 
within its borders, a similar burden to 
that which the New York company 
bears in the State of Pennsylvania. 

In fine, under the very stringency 
of the command of the amendment, is 
not the State of New York bound to 
resort to positive legislation, if need 


be, to overcome a condition of things 
by reason of which a person within 
its jurisdiction, by the act of another 
power, is suffering a practical denial 
of the equal protection of the law 
The fire insurance companies of 
New York that went into the State of 


Pennsylvania to do business, prior to 
the statute of that State of 1875, were 
compelled by that statute to pay that 
State a tax of three per cent upon 
their premiums received. The effect 
of that impost of course was not con- 
fined to the State of Pennsylvania. 
It was felt by the New York insurance 
corporations within the State of their 
origin and wherever they might do 
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business. The fire insurance corpora- 
tions of Pennsylvania doing business 
within this State, unless a similar tax 
was imposed upon them, were enjoy- 
ing an undue advantage over the fire 
insurance corporations of the State of 
New York; they were enjoying in a 
higher degree the protection of the 
laws from the State of New York 
than were the corporations of the 
State of New York themselves. 

The purpose of the Act of 1865 was 
general and impartial. It was aimed 
at no specific corporation nor class of 
corporations. It did not declare, as 
the Legislature had power to declare, 
that the corporations of a State 
imposing upon New York corpora- 
tions a higher tax than that imposed 
by New York upon foreign corpora- 
tions, should no longer do business 
within New York. It simply secured 
to the domestic corporation the pro- 
tection of the laws equal to that which 
it afforded to the foreign corporation. 

This court, in Missouri v. Lewis (101 
U. S., 22, 81), said: 


„The amendment means that no 
person or class of persona shall be 
denied the same protection of the laws 
which is enjoyed by other persons or 
other classes in the same place and 
under like circumstances.” 


This court said in the Kentucky 
Railroad Tax Case (115 U. S., 337): 


“The rule of equality, in respect to 
the subject, only requires the same 
means and methods to be applied 
impartially to all the constituents of 
each class so that the law shall operate 
equally and uniformly upon all persons 
in similar circumstances. 


Under these definitions, prescribing 
the methods of classification for ditfer- 
ent degrees of taxation, it is submitted 
that the fire insurance corporations of 
Pennsylvania and New York, which 
are carrying on business within the 


two States, are situated in precisely 
similar circumstances and surrounded 
by the same conditions. 

Whether the corporations be organ- 
ized in the State of Pennsylvania or 
the State of New York, by reason of 
the comity which exists between the 
two commonwealths, the States area 
common field for business. They are 
among the largest and wealthiest of 
the States, and the corporations of 
both enjoy, in both, all the rights and 
privileges given to them by the State 
of their origin. 

In determining what constitutes 
equality of rights and the equal pro- 
tection of the law, within the various 


divisions of the complex governmental 
system under which we live, a con- 
sideration of the special conditions of 
enactments of one State alone would 
seem to be inadequate and partial. 
To say that a State is bound by the 
amendment to suffer its own citizens 
to be deprived of the equal protection 
of the law by an act of another State, 
would seem to be an unreasonable 
interpretation of what was intended to 
secure to all persons the equal protec- 
tion of the law. 


VI. 


There is no escape from the conviction that the conten- 
tion of the plaintiff in error is permeated by an 
ineradicable vice—a vice that springs from the 
dilemma in which it is placed. On the one hand 
it is forced to concede by the body of unquestioned 
decisions of this court that the State has the right 
to impose conditions of entry upon a foreign cor- 
poration as the price of the privilege of doing 
business within its borders, and that it may, in 
discretion, or by the exercise of arbitrary power, 
drive the corporation out of its jurisdiction after it 
has established a business therein, and that it may 
also, by legislation, discriminate in favor of its 
own corporate creatures. On the other hand it 
asserts a theory, which, if logically carried out, 
would obliterate all distinctions between foreign 
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and domestic corporations, except in so far as it 
would inevitably give to the foreign corporation 
a great advantage over the domestic corporation in 
the very State in which the Jatter had its origin. 

The theory suggested by the plaintiffin error 
cannot be accommodated to or reconciled with the 
law us declared by the decisions of this court. 


VIL. 
The judgment of the State court should be affirmed. 


DENIS O'BRIEN, Altorney General, 
Counsel for the Defendants in Error. 
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United States Supreme Court. 
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THE Fixx ASSOCIATION OF PHILA- 
DELPHIA, PLAINTIFF IN ERROR, 


against 
THE PEOPLE OF THE STATE oF NEw . 


Tonk, DEFENDANTS IN ERROR. 


J 


STATEMENT OF FACTS. 


The plaintiff in error is a corporation created and 
organized under the laws of Pennsylvania for the 
transaction of the business of fire insurance and hav- 
ing its principal place of business in the city of 
Philadelphia. | 

In the year 1872 it established an agency in the State 
of New York, which it has ever since maintained, and 
it has trom year to year received certificates of authority 
to do business therein, from the Superintendent of the 
Insurance Department, as provided by chapter 416, 
Laws of 1853, and the acts amendatory thereof. 

The Legislature of New York, by chapter 694 of the 
Laws of 1865, as amended by chapter 60 of the Laws 
of 1875, provided that the same amount of tax imposed 
upon the companies of this State by any foreign State 
should be imposed by the State of New York upon the 
companies of such foreign State. 


In 1873 the State of Pennsylvania passed an act 
requiring foreign insurance companies to pay into the 
State treasury a tax of three per cent upon all premiums 
received upon insurance in that State. 

In the year 1881 the plaintiff in error received pre- 
miums for risks incurred in the State of New York to 
the amount of $196,170.22. 

It paid altogether a tax of $4,036.65, whereas it should 
have paid the sum of $5,885.10 — that sum being three 
per cent on $196, 170.22. 

The Superintendent of Insurance demanded the pay- 
ment of the difference in accordance with the act 
referred to, which was refused. 

Plaintiff and defendant agree’ upon a submission 
of the different questions involved, and they were 
finally decided by the Court of Appeals in favor of the 
defendants in error. 

Plaintiff has appealed to this court alleging that 
the Act of 185, as amended by the Act of 1876, is in 
conflict with the first section of the fourteenth amend- 
ment to the Constitution of the United States, which 
provides that no State shall deny to any person 
within its juriediction the equal protection of its laws.“ 
This is the only question presented . o this court upon 


this appeal. 


POINTS. 

I. 
THE DECISION OF THE CouRT OF APPEALS ON THE CON- 
STRUCTION OF THE CONSTITUTION AND STATUTES 
or New YORK, WILL BE FOLLOWED BY THIS COURT. 


Township of Elmwood v. Marcy, 923 U. 8., 

260. 
Fairfield v. Gallatin Co., 100 U. 8., 47. 
Post v. Supervisors, 105 U. G., 607. 


Questions not decided in the State court because 
not raised and presented by the complaining party, 


will not be re-examined in this court upon a writ 
of error. 


Detroit City HR. Co. v. Guthard, 114 U. G, 
188. 


II. 


THE FIRST SECTION OF THE FOURTEENTH AMENDMENT 
OF THE CONSTITUTION OF THE UNITED STATES 18 
NOT APPLICABLE TO THIS CASE. 


(a.) The Act of 1875, chapter 60, provides as 
follows: 


„Whenever the existing or future laws of 
any other State of the United States shall 
‘‘ require of insurance companies incorpo. 
“ rated by, or organized under, the laws of 
„this State, and having ugencies in such 
other States, or of the agents thereof, any 
. deposit of securities in such State for the 
% protection of policyholders or otherwise, 


‘Sor any payment for taxes, fines, pen- 
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„ alties, certificates of authority, license 
‘* fees or otherwise, greater than the amount 
„required for such purposes frum similar 
‘‘éompanies of other States by the then 
„existing laws of this State, then and in 
‘Severy such case all companies of such 
% States establishing, or having heretofore 
established, an agency or agencies in the 
State, shall be and are hereby required to 
% make the same deposit for a like purpose 
„in the Insurance Department of the State, 
e and to pay the Superintendent of said 
department for taxes, fines, penalties, cer- 
‘* tificates of authority, license fees and 
% otherwise, an amount equal to the amount 
‘Sof such charges and payments imposed 
by the laws of such State upon the com- 
„ panies of this State, and the agents 
„ thereof; and the Superintendent of the 
% Insurance Department is hereby author- 
„ ized to remit any of the fees and charges 
“ which he is required to collect by existing 
laws. except such as he is required to col- 
‘‘lect under and by virtue of this act; 
provided, however, that no discrimination 
‘‘ shall be made if favor of one company 
% over any other from the same State.“ 

The State of Pennsylvania, by an act 
passed April 4, 1873, provided that : 

„No person shall act as agent or solicitor 
in this State of any insurance company of 
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‘‘another State or foreign government in any 
% manner whatever relating to risks, until 
% the provisions of this act have been com- 
e plied with on the part of the company or 
‘‘ association, and there has been granted to 
‘*gaid company or association by the.com- 
‘‘ missioner a certificate of authority show. 
‘ing that the company or association is 
‘Sauthorized to transact business in this 
“State; and it shall be the duty of every 
‘‘anch company or association authorized to 
‘transact business in this State to make 
‘report to the commissioner in the month 
‘sof January of each year, under oath of the 
„president or secretary thereof, showing the 
„entire amount of premiums of every char- 
nter or description received by said com- 
„% pany or association in this State during 
„the year or fraction of a year ending with 
the thirty-first day of December preceding; 
‘‘whether said premiums were received in 
„money or in the form of notes, credits or 
‘any other substitute for money, and pay 
into the State treasury a fa of three per 
% centum upon said premiums ; and the com- 
‘6 missioners shall not have power to grant a 
„ renewal of the certificate of said company 
‘‘or association until the tax aforesaid is 
paid into the State ury.“ 
The Legielature of a State has the power 
to impose upon foreign corporations doing 


business therein such terms for the privilege 
granted as it may deem proper. 

Such corporations have no legal existence 
- beyond the territorial limits of the sovereignty 
by which they were created; they may 
transact business in other States on such 
conditions as the legislative power may 
prescribe, but they may also be absolutely 
prohibited therefrom in its discretion. 

The right of the people of a State to pre- 
scribe generally by its Constitution and its 
laws the terms upon which a foreign corpora- 
tion shall be allowed to carry on its business 
therein, has been settled by this court. 


Cooper Manufacturing Co. v. Ferguson, 
118 U. 8., 788. 
A statute of Massachusetts provided a tax 
upon premiums. 


ist. Of four per cent upon any insurance 
company incorporated under the laws 
of any government or State, other than 
one of the United States. 


9d. Of two per cent upon a company 
incorporated under the laws of any 
one of the United States other than 
Massachusetts. 


3d. Of one per cent upon a company 
incorporated under the laws of Massa- 
chusetts. . 
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It was held by this court that a 
foreign corporation. may be taxed by 
a State for the privilege of conducting 
their corporate business within the 
latter. 

Liverpool Ins. Co. v. Massachusetts, 10 
Wall.. 566. 

Certain conditions were imposed by 
the laws of Illinois upon foreign insur- 
ance companies, a compliance with 
which authorized them to do business 


in the State. One of the conditions 


was that companies doing business in 
Chicago should pay to the city the 
sum of two per cent upon the amount 
of all premiums received and it was 
made unlawful for them to transact 
any further business until the pay- 
ment was made. 

The agent of the company complied 
with all th · conditions except the one 
stated. He received his license from 
the State authorities and refused to 
pay the city anything. 

Held, that the conditions were law- 
ful and the company must pay. 

Ducat v. City of Chicago, 10 Wall., 410. 


By certain statutes State officials 
were authorized to grant to foreign 


insurance companies, upon complying 


8 
with certain terms, a license to trans- 


act the basiness of insurance within 
the State, and it was held : 


Ist. That such statutes are not repugnant 
to that clause of the Constitution which 
declares that the citizens of each State 
shall be entitled to all the privileges 
and immunities of a citizen in the 
several States. 


. Special privileges enjoyed by citizens 
in their own States are not secured by 
it in other States. 


. Corporations are not citizens. 


Such statutes are not in conflict with 
the clause of the Constitution which 
declares that Congress shall have 
power to regulate commerce with 
foreign nations, and among the several 
States. 


5th. The issuing of a policy of insurance 
is not a transaction of commerce. 


Paul v. Virginia, 8 Wall, 168. 

See, also, Bank of Augusta v. Earl, 18 Pet., 
586. 

Lafayette Ins. Co. v. French, 18 How., 404. 


The amendment under consideration 
provides thut no State shall deny to 
any person within its jurisdiction 
the equal protection of the laws. 


It is submitted that a foreign corpo- 
ration who enters a State upon certain 
specified conditions may not after- 
wards dispute them. 

The tax in question is imposed as 
the price of permission to enter the 
State, it is not a tax upon a corpora- 
tion already there. This amendment, 
therefore, has no application. 


6th. A fire insurance company made an 
agreement in pursuance of a statute 
of Wisconsin that it would not remove 
any suit against it for trial into a 
Federal Court. 

This agreement was held to be 
repugnant to the United States Con- 
stitution and void. 

Insurance Co. v. Morse, 20 Wall., 445. 


But this court afterwards held that 
although the agreement was void, the 
State of Wisconsin might exclude the 
company from doing business therein. 

Doyle v. Continental Ins. Co.,94 U. 8., 585, 
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The case of the County of San Mateo 

v. The Southern Pacific Railroad 
Company (13 Fed. Rep., 722) has no 
application, as the Southern Pacific 
Railroad Company was a domestic 
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with certain terms, a license to trans- 
act the business of insurance within 
the State, and it was held: 


Ist. That such statutes are not repugnant 
to that clause of the Constitution which 
declares that the citizens of each State 
shall be entitled to all the privileges 
and immunities of a citizen in the 
several States. 


. Special privileges enjoyed by citizens 
in their own States are not secured by 
it in other States. : 


Corporations are not citizens. 


Such statutes are not in conflict with 
the clause of the Constitution which 
declares that Congress shall have 
power to regulate commerce with 
foreign nations, and among the several 
States. 


5th. The issuing of a policy of insurance 
is not a transaction of commerce. 
Paul v. Virginia, 8 Wall, 168. 
See, also, Bank of Augusta v. Earl, 18 Pet., 
586. 


Lafayette Ins. Co. v. French, 18 How., 404. 


The amendment under consideration 
provides thut no State shall deny to 
any person within its jurisdiction 
the equal protection of the laws. 


It is submitted that a foreign corpo- 
ration who enters a State upon certain 
specified conditions may not after- 
wards dispute them. 

The tax in question ‘‘is imposed as 
the price of permission to enter the 
State, it is not a tax upon a corpora- 
tion already there. This amendment, 


therefore, has no application. 


6th. A fire insurance company made an 
agreement in pursuance of a statute 
of Wisconsin that it would not remove 
any suit against it for trial into a 
Federal Court. 

This agreement was held to be 
repugnant to the United States Con- 
stitution and void. 

Insurance Co. v. Morse, 20 Wall., 445. 


But this court afterwards held that 
although the agreement was void, the 
State of Wisconsin might exclude the 
company from doing business therein. 

Doyle v. Continental Ins. Oo., 94 U. 8., 585, 


The case of the County of San Mateo 
v. The Southern Pacific Railroad 
Company (13 Fed. Rep., 722) has no 
application, as the Southern Pacific 
Railroad Company was a domestic 
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with certain terms, a license to trans- 
act the basiness of insurance within 
the State, and it was held: 


Ist. That such statutes are not repugnant 
to that clause of the Constitution which 
declares that the citizens of each State 
shall be entitled to all the privileges 
and immunities of a citizen in the 
several States. 


. Special privileges enjoyed by citizens 
in their own States are not secured by 
it in other States. 


. Corporations are not citizens. 


Such statutes are not in conflict with 
the clause of the Constitution which 
declares that Congress shall have 
power to regulate commerce with 
foreign nations, and among the several 
States. 


5th. The issuing of a policy of insurance 
is not a transaction of commerce. 
Paul v. Virginia, 8 Wall, 168. 
See, also, Bank of Augusta v. Earl, 18 Pet., 
586. 


Lafayette Ins. Co. v. French, 18 How., 404. 


The amendment under consideration 
provides thut no State shall deny to 
any person within its jurisdiction 
the equal protection of the laws. 


It is submitted that a foreign corpo- 
ration who enters a State upon certain 
specified conditions may not after- 
wards dispute them. 

The tax in question is imposed as 
the price of permission to enter the 


State, it is not a tax upon a corpora- 
tion already there. This amendment, 


therefore, has no application. 


6th. A fire insurance company made an 
agreement in pursuance of a statute 
of Wisconsin that it would not remove 
any suit against it for trial into a 
Federal Court. 

This agreement was held to be 
repugnant to the United States Con- 
stitution and void. 

Insurance Co. v. Morse, 30 Wall., 445. 


But this court afterwards held that 
although the agreement was void, the 
State of Wisconsin might exclude the 
company from doing business therein. 

Doyle v. Continental Ins. Oo., 94 U. 8., 585. 


The case of the County of San Mateo 

v. The Southern Pacific Railroad 
Company (13 Fed. Rep., 792) has no 
application, as the Southern Pacific 
Railroad Company was a domestic 
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corporation and the tax imposed was 
a property tax. 

Had the defendant therein been a 
foreign corporation the prior adjudica- 
tions of the court would have required 
a different result. 

But it is submitted that the four- 
teenth amendment has no such broad 
and sweeping effect as that given by the 
decision cited. 

It is very doubtful whether it was not 
intended solely for the protection of 
the African race, and it must be a case 
of very grave and grevious oppression 
on the part of a State that would war- 
rant the interference of this court by 
reason of its provisions. 

Slaughter House Cases, 16 Wall., 36. 


The decision of the Court of Appeals 
of New York was right and should be 
affirmed by this court. 


DENIS O'BRIEN, 
Attorney General of New York, 
For Defendants in Error. 
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